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EXAMINING ATTORNEY’S APPEAL BRIEF

 

    Applicant, NowOne Ventures, LLC (“Applicant”), has appealed the trademark examining attorney’s 

final refusal to register the mark OMMI, in standard characters, for “vitamins; dietary supplements; 

herbal supplements; nutritional supplements; gummy vitamins; mineral supplements” in International 

Class 5, on the ground that the applied-for mark is likely to cause confusion with the registered mark 

OMMIE, in standard characters (U.S. Registration No. 5148278), for “grain-based food bars also 

containing dried fruits and seeds” in International Class 30, under Trademark Act Section 2(d), 15 

U.S.C. §1052(d). The undersigned examining attorney respectfully requests that the Trademark Trial 
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and Appeal Board (“Board”) affirm the refusal. 

 

STATEMENT OF FACTS

 

    On September 18, 2024, Applicant applied to register the mark OMMI in standard characters 

for “vitamins; dietary supplements; herbal supplements; nutritional supplements; gummy vitamins; 

mineral supplements; nutritional and dietary supplements in the form of bars, cookies, and drinks; 

protein-based food supplements in the form of bars and cookies; nutritional supplement meal 

replacement bars for boosting energy; vitamin drinks; meal replacement bars; meal replacement drink 

mix; meal replacement drinks” in International Class 8 and “clothing, namely, t-shirts, tank tops, shirts, 

sweatshirts; headwear” in International Class 25, under Trademark Act Section 1(b).  

    On April 2, 2025, the trademark examining attorney issued an Office action refusing registration of 

the applied-for mark under Trademark Act Section 2(d) because of a likelihood of confusion with the 

marks OMME, in standard characters, (U.S. Registration No. 6850707), for “abdominal pads; 

compression bandages; compression garments” in International Class 10 and OMMIE, in standard 

characters, (U.S. Registration No. 5148278), for “grain-based food bars also containing dried fruits and 

seeds” in International Class 30. Applicant was also required to submit properly verified assurances 

pursuant to 37 C.F.R. §§2,20, 2.33, and/or 2.34, amend the identification of goods pursuant to 37 

C.F.R. §2.32(a)(6), and satisfy all requirements for a Section 1(b) multiple-class application pursuant to 

37 C.F.R. §§2.32(a)(6)-(7), 2.34(a)(2)-(3), 2.86(a).  

    On May 6, 2025, Applicant filed a response to the April 2, 2025 Office action which contained 

arguments and evidence against the Section 2(d) refusal, provided the required, properly verified 

assurances, amended the identification of goods to “vitamins; dietary supplements; herbal supplements; 

nutritional supplements; gummy vitamins; mineral supplements; nutritional and dietary supplements in 

the form of drinks; vitamin drinks, namely, dietary supplemental drinks in the nature of vitamin 

beverages; meal replacement drink mix; meal replacement drinks” in International Class 5 and 

“clothing, namely, t-shirts, tank tops, shirts, sweatshirts; headwear, none of the foregoing designed for 

medical or therapeutic use” in International Class 25, and satisfied all of the multiple-class application 

requirements for each international class based on Trademark Act Section 1(b).  



    On June 3, 2025, the trademark examining attorney issued a final Office action pursuant to 37 C.F.R. 

§2.63(b), which deemed the requirement to submit properly verified assurances satisfied, withdrew the 

requirement to submit a filing fee for each international class not covered by the fees already paid, 

maintained the refusal under Trademark Act Section 2(d) with respect to U.S. Registration Nos. 

6850707 and 5148278, and partially maintained the requirement to amend the identification of goods, 

as to the wordings “meal replacement drink mix” and “meal replacement drinks” in International Class 

5.  

    On August 5, 2025, Applicant filed a request for reconsideration and a notice of appeal, pursuant to 

37 U.S.C. §§2.63(b)(3), 2.141(a). Jurisdiction over the application was subsequently remanded to the 

examining attorney to permit consideration of the request, which contained: (1) additional arguments 

against the Section 2(d) refusal, (2) deletion of International Class 25 from the application and (3) 

further amendment of the identification of goods to “vitamins; dietary supplements; herbal 

supplements; nutritional supplements; gummy vitamins; mineral supplements” in International Class 5. 

    On October 13, 2025, after careful consideration of Applicant’s arguments and the evidence of 

record, the trademark examining attorney denied Applicant's August 5, 2025 request for reconsideration 

with respect to the Section 2(d) refusal, as to Registration No. 5148278 only. The Section 2(d) refusal 

as to Registration No. 6850707 made final in the June 3, 2025 Office action was obviated, and the 

partial requirement to amend the identification of goods made final in the June 3, 2025 Office action 

was satisfied. 

    On December 9, 2025, Applicant filed an appeal brief with the Trademark Trial and Appeal Board, 

pursuant to 37 CFR §2.142(1).   

 
OBJECTION TO EVIDENCE AND THIRD-PARTY REGISTRATIONS SUMBITTED BY 

APPLICANT 
 

A.  New Evidence Submitted by Applicant After Appeal Should Be Disregarded. 

    Applicant has submitted new, third-party evidence with its appeal brief.  Specifically, Applicant has 

submitted: 

New, third-party Internet evidence from Alamy, Favi Pic, and I.Insider, comprising screenshots 

from retail stores (“Exhibit 1”);  

•



New, third-party Internet evidence from Nutritional Outlook and Nature.com, discussing the 

purchasing of supplements (“Footnote 1”); and  

•

New, translation evidence (source unknown), dictionary evidence (source unknown), and Internet 

search engine evidence from Google, addressing “potential meanings of “Ommie”” (“Footnote 

2”).   

•

See 6 TTABVUE 4, 6, and 7-10.  

   The record in an application should be complete prior to the filing of an appeal.  37 C.F.R. §2.142(d); 

TBMP §§1203.02(e), 1207.01; TMEP §710.01(c).  Because Applicant’s new evidence was untimely 

submitted during an appeal, the trademark examining attorney objects to this evidence and requests that 

the Board disregard it.  See In re Seminole Tribe of Fla., 2023 USPQ2d 631, at *2 (TTAB 2023); In re 

tapio GmbH, 2020 USPQ2d 11387, at *3-4 (TTAB 2020); TBMP §§1203.02(e), 1207.01; TMEP 

§710.01(c).

B.  New List of Third-Party Registrations Submitted by Applicant After Appeal Should Be 

Disregarded. 

    Applicant has also submitted a list of third-party registrations in the form of screenshots of search 

results from the USPTO’s automated system (“Exhibit 2”) with its appeal brief. See 6 TTABVUE 6 and 

11-18.  

    Firstly, Applicant has submitted a list of registrations, versus an individual copy of each registration.  

However, the mere submission of a list of registrations, as in the present case, does not make such 

registrations part of the record.  See In re Peace Love World Live, LLC, 127 USPQ2d 1400, 1405 n.17 

(TTAB 2018) (citing In re 1st USA Realty Prof’ls, 84 USPQ2d 1581, 1583 (TTAB 2007); In re 

Duofold Inc., 184 USPQ 638, 640 (TTAB 1974)); TBMP §1208.02; TMEP §710.03.

   To make third-party registrations part of the record, an applicant must submit copies of the 

registrations, or the complete electronic equivalent from the USPTO’s automated systems, prior to 

appeal.  In re Star Belly Stitcher, Inc., 107 USPQ2d 2059, 2064 (TTAB 2013); TBMP §1208.02; 

TMEP §710.03. Screenshots of search results are not sufficient.  

   Additionally, even had applicant submitted acceptable copies of each registration, as required by 

TMEP §710.03, the Trademark Trial and Appeal Board generally does not take judicial notice of third-

party registrations.  In re Seminole Tribe of Fla., 2023 USPQ2d 631, at *2 (TTAB 2023); In re Olin 



Corp., 124 USPQ2d 1327, 1335 n.22 (TTAB 2017) (citing In re Jonathan Drew, Inc., 97 USPQ2d 

1640, 1644 n.11 (TTAB 2011)); TBMP §1208.02; TMEP §710.03.   

   In light of the foregoing, the trademark examining attorney requests that the Board disregard the list 

of third-party registrations submitted by Applicant with its appeal brief.

 

ISSUE ON APPEAL 

  

    The sole issue for consideration upon appeal is whether the applied-for mark, OMMI (in standard 

characters) for “vitamins; dietary supplements; herbal supplements; nutritional supplements; gummy 

vitamins; mineral supplements” in International Class 5 is likely to cause confusion under Trademark 

Act Section 2(d) with the registered mark, OMMIE (in standard characters) for “grain-based food bars 

also containing dried fruits and seeds” in International Class 30.  

 

LIKELIHOOD OF CONFUSION

 

    Trademark Act Section 2(d) bars registration of an applied-for mark that is so similar to a registered 

mark that it is likely consumers would be confused, mistaken, or deceived as to the commercial source 

of the goods of the parties.  15 U.S.C. §1052(d).  Likelihood of confusion is determined on a case-by-

case basis by applying the factors set forth in In re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 

1361 (C.C.P.A. 1973) (DuPont factors).  In re i.am.symbolic, llc, 866 F.3d 1315, 1322 (Fed. Cir. 

2017).  Any evidence of record related to those factors need be considered; however, “not all of the 

DuPont factors are relevant or of similar weight in every case.”  In re Guild Mortg. Co., 912 F.3d 1376, 

1379 (Fed. Cir. 2019) (quoting In re Dixie Rests., Inc., 105 F.3d 1405, 1406 (Fed. Cir. 1997)).  

    Although not all DuPont factors may be relevant, there are generally two key considerations in any 

likelihood of confusion analysis:  (1) the similarities between the compared marks and (2) the 

relatedness of the compared goods.  See Sunkist Growers, Inc. v. Intrastate Distribs., Inc., 144 F.4th 

1376, 1379 (Fed. Cir. 2025) (quoting Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1265 

(Fed. Cir. 2002)); Stratus Networks, Inc. v. UBTA-UBET Commc’ns Inc., 955 F.3d 994, 999 (Fed. Cir. 

2020) (quoting Han Beauty, Inc. v. Alberto-Culver Co., 236 F.3d 1333, 1336 (Fed. Cir. 



2001)); Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 1103 (C.C.P.A. 1976) (“The 

fundamental inquiry mandated by [Section] 2(d) goes to the cumulative effect of differences in the 

essential characteristics of the goods and differences in the marks.”); TMEP §1207.01. Each of these 

factors is addressed in subsections A through D, infra. 

A.  The Applied-For Mark Is Highly Similar to the Registered Mark in Appearance, Structure, 

Sound, and Overall Commercial Impression. 

    The applied-for mark, OMMI, is highly similar to the registered mark, OMMIE, in appearance, 

structure, sound, and overall commercial impression, which weighs in favor of a likelihood of 

confusion under Section 2(d) of the Trademark Act. 

    Marks are compared in their entireties for similarities in appearance, sound, connotation, and 

commercial impression.  In re Charger Ventures LLC, 64 F.4th 1375, 1380, 2023 USPQ2d 451, at *3 

(Fed. Cir. 2023) (citing Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d 1356, 1368, 101 

USPQ2d 1713, 1720 (Fed. Cir. 2012); Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison 

Fondee En 1772, 396 F.3d 1369, 1371-72, 73 USPQ2d 1689, 1692 (Fed. Cir. 2005)); TMEP 

§1207.01(b)-(b)(v).  “Similarity in any one of these elements may be sufficient to find the marks 

confusingly similar.”  In re Inn at St. John’s, LLC, 126 USPQ2d 1742, 1746 (TTAB 2018) (citing In re 

Davia, 110 USPQ2d 1810, 1812 (TTAB 2014)), aff’d per curiam, 777 F. App’x 516, 2019 BL 343921 

(Fed. Cir. 2019); TMEP §1207.01(b).

    When comparing marks, “[t]he proper test is not a side-by-side comparison of the marks, but instead 

whether the marks are sufficiently similar in terms of their commercial impression such that 

[consumers] who encounter the marks would be likely to assume a connection between the parties.”  

Cai v. Diamond Hong, Inc., 901 F.3d 1367, 1373 (Fed. Cir. 2018) (quoting Coach Servs., Inc. v. 

Triumph Learning LLC, 668 F.3d 1356, 1368 (Fed. Cir. 2012)); TMEP §1207.01(b).  The proper focus 

is on the recollection of the average purchaser, who retains a general rather than specific impression of 

trademarks.  Monster Energy Co. v. Chun Hua Lo, Opp. No. 91225050, 2023 TTAB LEXIS 14, at *50-

51 (2023); In re Ox Paperboard, LLC, 2020 USPQ2d 10878, at *4 (TTAB 2020) (citing In re Bay State 

Brewing Co., 117 USPQ2d 1958, 1960 (TTAB 2016)); TMEP §1207.01(b); see In re St. Helena Hosp., 

774 F.3d 747, 750-51 (Fed. Cir. 2014). 

    In this case, the marks at issue feature similar wording and structure, rendering the marks similar in 



appearance and overall commercial impression. Namely, the applied-for and registered marks are both 

two syllables in length and feature the identical first four letters OMMI; the applied-for mark, OMMI, 

and the registered mark, OMMIE, are identical in appearance but for registrant’s inclusion of a single, 

additional letter “E.” Further, notably, while the marks at issue differ in appearance by a single letter, 

the additional letter “E” featured in the registered mark does not otherwise differentiate the wordings at 

issue phonetically, as the letter “E” is identical in sound to the letter “I” when the two letters are 

combined together as “IE.”  

    Marks may be confusingly similar in appearance where similar terms or similar parts of terms appear 

in the compared marks and create a similar overall commercial impression.  See Crocker Nat’l Bank v. 

Canadian Imperial Bank of Com., 228 USPQ 689, 690-91 (TTAB 1986) (holding COMMCASH and 

COMMUNICASH confusingly similar), aff’d sub nom. Canadian Imperial Bank of Com. v. Wells 

Fargo Bank, N.A., 811 F.2d 1490, 1492, 1495, 1 USPQ2d 1813, 1814-15, 1817 (Fed. Cir. 1987); In re 

Corning Glass Works, 229 USPQ 65, 66 (TTAB 1985) (holding CONFIRM and CONFIRMCELLS 

confusingly similar); In re Pellerin Milnor Corp., 221 USPQ 558, 560 (TTAB 1983) (holding 

MILTRON and MILLTRONICS confusingly similar); Sun Elec. Corp. v. Sun Oil Co., 196 USPQ 450, 

452 (TTAB 1977) (holding SUNELECT and SUN ELECTRIC confusingly similar); In re BASF 

Aktiengesellschaft, 189 USPQ 424, 424 (TTAB 1976) (holding LUTEX and LUTEXAL confusingly 

similar); TMEP §1207.01(b)(ii)-(iii). Given that the applied-for and registered marks feature similar 

wording and structure, the marks are similar in appearance and sound and create similar overall 

commercial impressions. The marks at issue are thus confusingly similar, such that a likelihood of 

consumer confusion exists as to the source of the goods. 

    Applicant argues in its appeal brief that “the marks OMMI and OMMIE are distinguishable. […] The 

Examining Attorney improperly gives dispositive weight to the similar letters O-M-M-I [common to 

the marks at issue], while ignoring critical differences in sound, appearance, and commercial 

impression [between the marks].” See 6 TTABVUE 5.  Such arguments are unpersuasive.  

    First, the examining attorney notes that while marks must be compared in their entireties and should 

not be dissected, a trademark examining attorney may weigh the individual components of a mark to 

determine its overall commercial impression.  In re Detroit Athletic Co., 903 F.3d 1297, 1305, 128 

USPQ2d 1047, 1050 (Fed. Cir. 2018) (“[Regarding the issue of confusion,] there is nothing improper in 



stating that . . . more or less weight has been given to a particular feature of a mark, provided the 

ultimate conclusion rests on consideration of the marks in their entireties.” (quoting In re Nat’l Data 

Corp., 753 F.2d 1056, 1058, 224 USPQ 749, 751 (Fed. Cir. 1985))). 

   To reiterate from above, here, the marks at issue are identical in appearance but for a single letter.  

Additionally, in this case, the nuanced distinction in appearance between the marks at issue does not 

obviate the comparison between the marks, as the wordings are also phonetic equivalents. There is no 

correct pronunciation of a mark; thus, consumers may pronounce a mark differently than intended by 

the mark owner. See In re Viterra, Inc., 671 F.3d 1358, 1367, 101 USPQ2d 1905, 1912 (Fed. Cir. 2012) 

(citing Interlego AG v. Abrams/Gentile Entm’t, Inc., 63 USPQ2d 1862, 1863 (TTAB 2002)); TMEP 

§1207.01(b)(iv).  In the present case, the compared marks could clearly be pronounced the same. Such 

similarity in sound alone may be sufficient to support a finding that the compared marks are 

confusingly similar. In re 1st USA Realty Prof’ls, Inc., 84 USPQ2d 1581, 1586 (TTAB 2007) (citing 

Krim-Ko Corp. v. Coca-Cola Bottling Co., 390 F.2d 728, 732, 156 USPQ 523, 526 (C.C.P.A. 1968)); 

TMEP §1207.01(b)(iv).   

    In view of the fact that the marks at issue are nearly identical in appearance and structure and are 

identical in sound, the applied-for and registered marks create highly similar overall commercial 

impressions and give rise to a likelihood of consumer confusion as to whether the goods of the parties 

emanate from a common source.  

    Applicant further argues in its appeal brief that “OMMI is a short, clipped, neutral term with a 

minimalist tech-wellness feel that evokes "OM" (meditation), reinforcing a supplement and wellness 

meaning. In stark contrast, OMMIE adds an additional syllable ("EE") that fundamentally transforms 

the mark's character and connotation. The "-IE" suffix creates an affectionate, approachable quality 

commonly associated with food products and familiar nicknames.” See 6 TTABVUE 5.  This argument 

is unpersuasive.  

    In this case, neither the applied-for wording, OMMI, nor the registered wording, OMMIE, are terms 

with known meanings. The evidence from The American Heritage Dictionary, The Columbia 

Gazetteer, and Encyclopedia Britannica attached to the denial of request for reconsideration 

dated October 13, 2025 establishes that neither the term “ommi”nor the term “ommie”appears in the 

dictionary, gazetteer, or encyclopedia. See October 13, 2025 Request for Reconsideration Denied, 



TSDR p. 7-12.  As such, in this case, the applied-for and registered marks at issue both appear to be 

coined terms which hold no specific, widely known meanings or significance that would likely 

stimulate a particular mental reaction or contribute to the overall commercial impressions of the 

respective marks. Further, arguendo, even if either wording at issue holds a specific, widely known 

meaning or significance, the marks are nevertheless phonetic equivalents and similarity in sound alone 

may support a finding that the compared marks are confusingly similar. In re 1st USA Realty Prof’ls, 

Inc., 84 USPQ2d 1581, 1586 (TTAB 2007) (citing Krim-Ko Corp. v. Coca-Cola Bottling Co., 390 F.2d 

728, 732, 156 USPQ 523, 526 (C.C.P.A. 1968)); TMEP §1207.01(b)(iv).[1]   

    Given that: (1) the marks at issue are nearly identical in appearance and structure and are identical in 

sound and (2) neither the applied-for nor registered wordings hold any specific, widely known meaning 

or significance, the marks at issue, when viewed by consumers, are likely to create highly similar 

overall commercial impressions and bear a high likelihood of creating consumer confusion as to 

whether the goods of the parties emanate from a common source. Therefore, the applied-for and 

registered marks are similar for the purposes of a Section 2(d) likelihood of confusion determination.  

B.  Applicant’s Goods Are Related to Registrant’s Goods. 

    The Applicant’s goods are related to the Registrant’s goods, which weighs in favor of a likelihood of 

confusion under Section 2(d) of the Trademark Act.     

   Specifically, Applicant’s goods, “vitamins,” “dietary supplements,” “herbal supplement,” “nutritional 

supplements,” “gummy vitamins,” and “mineral supplements,” are related to Registrant’s goods, 

“grain-based food bars also containing dried fruits and seeds,” because Applicant’s identified goods 

and Registrant’s identified goods are commonly manufactured, produced, or provided by the same 

entity and marketed using the same trademark.   

    The parties' goods are compared to determine whether they are similar, commercially related, or 

travel in the same trade channels. See Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d 1356, 

1369-71, 101 USPQ2d 1713, 1722-23 (Fed. Cir. 2012); Herbko Int’l, Inc. v. Kappa Books, Inc., 308 

F.3d 1156, 1165, 64 USPQ2d 1375, 1381 (Fed. Cir. 2002); TMEP §§1207.01, 1207.01(a)(vi).  

    Applicant argues in its appeal brief that “there are fundamental distinctions between dietary 

supplements/vitamins and grain-based food bars. […] The International Nice Classification system 

places dietary supplements and vitamins in Class 5 while grain-based food bars fall under Class 30. 



These differing classifications reflect different commercial purposes.” See 6 TTABVUE 3. Applicant 

also argues in its appeal brief that the goods of the parties at issue hold “distinct consumer purposes and 

purchase motivations,” as “consumers purchase dietary supplements for dosage-specific health benefits, 

often after research or professional recommendation. Grain bars are purchased as snacks or 

convenience foods.” See 6 TTABVUE 4. Such arguments are unpersuasive.  

    First, the examining attorney notes that the compared goods need not be identical or even 

competitive to find a likelihood of confusion.  See On-line Careline Inc. v. Am. Online Inc., 229 F.3d 

1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000); Recot, Inc. v. Becton, 214 F.3d 1322, 1329, 54 

USPQ2d 1894, 1898 (Fed. Cir. 2000); TMEP §1207.01(a)(i).  They need only be “related in some 

manner and/or if the circumstances surrounding their marketing are such that they could give rise to the 

mistaken belief that [the goods] emanate from the same source.”  Coach Servs., Inc. v. Triumph 

Learning LLC, 668 F.3d 1356, 1369, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc. 

v. Wechsler, 83 USPQ2d 1715, 1724 (TTAB 2007)); TMEP §1207.01(a)(i); see Made in Nature, LLC 

v. Pharmavite LLC, 2022 USPQ2d 557, at *44 (TTAB 2022) (quoting In re Jump Designs LLC, 80 

USPQ2d 1370, 1374 (TTAB 2006)).     

    Moreover, the fact that the goods of the parties differ is not controlling in determining likelihood of 

confusion. The issue is not likelihood of confusion between particular goods, but likelihood of 

confusion as to the source or sponsorship of those goods. In re Majestic Distilling Co., 315 F.3d 1311, 

1316, 65 USPQ2d 1201, 1205 (Fed. Cir. 2003); In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 

1687, 1689 (Fed. Cir. 1993); TMEP §1207.01.  

    Finally, the examining attorney notes that the fact that the Office classifies goods in different classes 

does not establish that the goods are unrelated under Trademark Act Section 2(d). See TMEP 

§1207.01(d)(v). The determination concerning the proper classification of goods is a purely 

administrative determination unrelated to the determination of likelihood of confusion. In re Detroit 

Athletic Co., 903 F.3d 1297, 1307, 128 USPQ2d 1047, 1051 (Fed. Cir. 2018) (citing Jean Patou, Inc. v. 

Theon, Inc., 9 F.3d 971, 975, 29 USPQ2d 1771, 1774 (Fed. Cir. 1993)).  

    In this case, Applicant’s “vitamins,” “dietary supplements,” “herbal supplement,” “nutritional 

supplements,” “gummy vitamins,” and “mineral supplements” and Registrant’s “grain-based food bars 

also containing dried fruits and seeds” are commonly manufactured, produced, or provided by the same 



entity and marketed under the same mark.  For example, the Board will note the following copies of 

third-party websites attached to the June 3, 2025 final Office action and the October 13, 2025 denial of 

request for reconsideration: 

Grab the Gold, which establishes that Grab the Gold produces, provides, and markets “vitamins,” 

“dietary supplements,” nutritional supplements (e.g., “nutrient-rich capsules”), gummy vitamins 

(e.g., “immune elderberry gummies with vitamin C”), herbal supplements (e.g., “calm gummies 

with ashwagandha”), mineral supplements (e.g., supplements featuring “magnesium” and 

“potassium”), and grain-based food bars also containing dried fruits (e.g., “snack bar” goods 

made from “oats” also containing “cranberries”) under the same mark.  See June 3, 2025 Final 

Office Action, TSDR p. 32-51;  

•

Huel, which establishes that Huel produces, provides, and markets vitamins (e.g., “vitamin 

drinks”), dietary and nutritional supplements (e.g., “a [..] nutrient-rich carbonated beverage 

[which] provides 27 essential vitamins and minerals and 133 health benefits”), mineral 

supplements (e.g., “ready-to-drink meals [..] packed with 27 essential vitamins and minerals”), 

and grain-based food bars also containing dried fruits and seeds (e.g., “nutrition bar” goods made 

from “wheat gluten,” “corn fiber,” and “rice protein” also containing “dried raspberry pieces” 

and “ground flaxseed”) under the same mark.  See June 3, 2025 Final Office Action, TSDR p. 

52-78;  

•

Laird Superfood, which establishes that Laird Superfood produces, provides, and markets 

“vitamins” (e.g., supplements formulated “to provide a good source of vitamin C”), “dietary 

supplements,” nutritional supplements (e.g., “prebiotic daily greens”), herbal supplements (e.g., 

supplements containing “ginger”), and grain-based food bars also containing dried fruits and 

seeds (e.g., “bars” made from “organic brown rice” also containing “dried cranberries,” 

“apricots,” “organic pumpkin seeds,” and “organic sunflower seeds”) under the same mark.  See 

June 3, 2025 Final Office Action, TSDR p. 79-111;  

•

Promix, which establishes that Promix produces, provides, and markets “vitamins,” dietary 

supplements (e.g., “nutritional supplements and dietary products [which] make it simple to give 

your body the nutrients it needs”), herbal supplements (e.g., “adaptogens”), “nutritional 

supplements,” mineral supplements (e.g., “iron”), and grain-based food bars also containing dried 

•



fruits (e.g., “vegan cereal bar” goods also containing “apple” and “dehydrated apple pomace”) 

under the same mark.  See June 3, 2025 Final Office Action, TSDR p. 132-145 and October 13, 

2025 Request for Reconsideration Denied, TSDR p. 15; and  

USANA, which establishes that USANA produces, provides, and markets vitamins (e.g., 

“vitamin D”), “dietary supplements,” herbal supplements (e.g., supplements which “utilize[e] a 

complete and proprietary Energy Complex with [..] tea, ginseng, rhodiola”), nutritional 

supplements (e.g., “nutritionals” and “nutritionally balanced whey protein meal-replacement 

shake” goods), mineral supplements (e.g., “daily mineral supplement” goods), and grain-based 

food bars also containing seeds (e.g., “whole food snack bar” goods made from “whole grain 

oats,” “soluble corn fiber,” and “brown rice crisps” also containing “peanuts”) under the same 

mark.  See June 3, 2025 Final Office Action, TSDR p. 154-166 and October 13, 2025 Request for 

Reconsideration Denied, TSDR p. 13-14. 

•

See June 3, 2025 Final Office Action, TSDR p. 32-111, 132-145, and 154-166 and October 13, 2025 

Request for Reconsideration Denied, TSDR p. 13-15. 

    The Internet evidence of record establishes that the same entity commonly manufactures, produces, 

or provides the relevant goods of the parties and markets the goods under the same mark.  See In re 

Bayer Aktiengesellschaft, 488 F.3d 960, 966, 82 USPQ2d 1828, 1833; In re Reed Elsevier Props., Inc., 

482 F.3d 1376, 1380, 82 USPQ2d 1378, 1381; TBMP §1208.03; TMEP §710.01(b) (“for purposes of 

evaluating a trademark, material obtained from the Internet is generally accepted as competent 

evidence.”).  Therefore, Applicant’s and Registrant’s goods are considered related for likelihood of 

confusion purposes.  See, e.g., In re Davey Prods. Pty Ltd., 92 USPQ2d 1198, 1202-04 (TTAB 2009); 

In re Toshiba Med. Sys. Corp., 91 USPQ2d 1266, 1268-69, 1271-72 (TTAB 2009).

    The examining attorney also attached evidence from the USPTO’s XSearch database to the April 2, 

2025 non-final Office action, which consists of a number of third-party marks registered for use in 

connection with the same or similar goods as those of both Applicant and Registrant at issue in this 

case. Specifically, previously attached third-party Reg. Nos. 6133137, 7559913, 7635187, 6736951, 

7392207, 7725418, and 5991586 further establish that the goods listed therein, namely, “vitamins,” 

“dietary supplements” (broadly as well as narrowly, in various formats), “herbal supplements,” 

“nutritional supplements” (broadly as well as narrowly, in various formats), “gummy vitamins,” 



“mineral supplements” and “grain-based food bars,” “grain-based food bars also containing dried 

fruits,” and/or “grain-based food bars also containing fruit,” are of a kind that may emanate from a 

single source under a single mark.  See In re I-Coat Co., 126 USPQ2d 1730, 1737 (TTAB 2018) (citing 

In re Infinity Broad. Corp., 60 USPQ2d 1214, 1217-18 (TTAB 2001); In re Albert Trostel & Sons Co., 

29 USPQ2d 1783, 1785-86 (TTAB 1993); In re Mucky Duck Mustard Co., 6 USPQ2d 1467, 1470 n.6 

(TTAB 1988)); TMEP §1207.01(d)(iii).  See April 2, 2025 Non-Final Action, TSDR p. 31-38, 45-46, 

and 57-60.  

    In light of the foregoing, Applicant’s and Registrant’s goods are considered related for likelihood of 

confusion purposes.  See, e.g., In re Davey Prods. Pty Ltd., 92 USPQ2d 1198, 1202-04 (TTAB 2009); 

In re Toshiba Med. Sys. Corp., 91 USPQ2d 1266, 1268-69, 1271-72 (TTAB 2009). 

    To the extent that the Board may determine that the evidence of record in the instant case does not 

sufficiently address all of the items in Applicant’s identification, it is noted that an examining attorney 

need not establish that every good listed in the application is related to the goods in the cited 

registration.  It is sufficient to establish relatedness for one good in the refused class, including for a 

good “encompassed by the identification of goods within a particular class in the application.”  In re 

Samsung Display Co., Ser. No. 90502617, 2024 TTAB LEXIS 258, at *7 (2024) (quoting In re 

Aquamar, Inc., Ser. No. 85861533, 2015 TTAB LEXIS 178, at *9 n.5 (2015)); In re Info. Builders Inc., 

Ser. No. 87753964, 2020 TTAB LEXIS 20, at *8 (2020) (citing SquirtCo v. Tomy Corp., 697 F.2d 

1038, 1041 (Fed. Cir. 1983); Tuxedo Monopoly, Inc. v. Gen. Mills Fun Grp., Inc., 648 F.2d 1335, 1336 

(C.C.P.A. 1981)). In this case, relatedness has been well established for many of the identified items in 

Applicant's recitation of International Class 5 goods, which is enough to show a likelihood of confusion 

as to all International Class 5 goods in the application.  

    The examining attorney further remarks that where the marks of the respective parties are virtually 

identical, as in this case, the degree of similarity or relatedness between the goods needed to support a 

finding of likelihood of confusion declines.  See In re Samsung Display Co., Ser. No. 90502617, 2024 

TTAB LEXIS 258, at *7 (2024) (citing In re Country Oven, Inc., Ser. No. 87354443, 2019 TTAB 

LEXIS 381, at *5 (2019)); In re i.am.symbolic, llc, Ser. No. 85044494, 2015 TTAB LEXIS 369, at *16-

17 (2015), aff’d, 866 F.3d 1315 (Fed. Cir. 2017); TMEP §1207.01(a); see also In re Shell Oil Co., 992 

F.2d 1204, 1207 (Fed. Cir. 1993). Generally, the greater the degree of similarity between the applied-



for mark and the registered mark, the lesser the degree of similarity between the goods of the parties is 

required to support a finding of likelihood of confusion.  Made in Nature, LLC v. Pharmavite LLC, 

2022 USPQ2d 557, at *44 (TTAB 2022) (quoting L’Oreal S.A. v. Marcon, 102 USPQ2d 1434, 1440 

(TTAB 2012)); In re C.H. Hanson Co., 116 USPQ2d 1351, 1353 (TTAB 2015) (citing In re Opus One 

Inc., 60 USPQ2d 1812, 1815 (TTAB 2001)); In re House Beer, LLC, 114 USPQ2d 1073, 1077 (TTAB 

2015); TMEP §1207.01(a).  In this case, given that the marks at issue are nearly identical in appearance 

and structure and identical in sound, the degree of similarity or relatedness between the goods of the 

parties is sufficient to support a finding of likelihood of confusion under Section 2(d) of the Trademark 

Act. 

    In sum, the evidence of record demonstrates that Applicant's and Registrant's goods are related, 

which weighs in favor a finding of likelihood of confusion under Section 2(d) of the Trademark Act. 

C.  Applicant’s and Registrant’s Goods Travel in the Same Channels of Trade.  

    Applicant argues in its appeal brief that consumer confusion is unlikely in this case, because the 

goods of the parties travel in “different distribution channels and retail environments.”  See 6 

TTABVUE 4.  This argument is unpersuasive.  

    Determining likelihood of confusion is based on the description of the goods stated in the application 

and registration at issue, not on extrinsic evidence of actual use.  See In re Detroit Athletic Co., 903 

F.3d 1297, 1307 (Fed. Cir. 2018) (citing In re i.am.symbolic, llc, 866 F.3d 1315, 1325 (Fed. Cir. 

2017)).   

    Moreover, the presumption under Trademark Act Section 7(b) is that the registrant is the owner of 

the mark and that their use of the mark extends to all goods identified in the registration. 15 U.S.C. 

§1057(b). In the absence of limitations as to channels of trade or classes of purchasers in the goods in 

the registration, the presumption is that the goods move in all trade channels normal for such goods and 

are available to all potential classes of ordinary consumers of such goods. See In re I-Coat Co., 126 

USPQ2d 1730, 1737 (TTAB 2018); In re Melville Corp., 18 USPQ2d 1386, 1388 (TTAB 1991); 

TMEP §1207.01(a)(iii). 

    In this case, the goods of the parties have no restrictions as to nature, type, channels of trade, or 

classes of purchasers, as contended by Applicant, and are thus presumed move in all trade channels 

normal for such vitamins, dietary supplements, herbal supplements, nutritional supplements, gummy 



vitamins, mineral supplements, and grain-based food bars also containing dried fruits and seeds and are 

available to all potential classes of ordinary consumers of such goods. In re Viterra Inc., 671 F.3d 1358, 

1362 (Fed. Cir. 2012) (quoting Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1268 (Fed. 

Cir. 2002)); see Cai v. Diamond Hong, Inc., 901 F.3d 1367, 1372 (Fed. Cir. 2018).   

    Given that the goods of the parties: (1) commonly emanate from a single source under a single mark, 

(2) are presumed to travel in all trade channels normal for such vitamins, dietary supplements, herbal 

supplements, nutritional supplements, gummy vitamins, mineral supplements, and grain-based food 

bars also containing dried fruits and seeds and (3) are available to all potential classes of ordinary 

consumers of such goods, Applicant’s and Registrant’s goods are related, for the purposes of a Section 

2(d) likelihood of confusion determination.  

D.  The Alleged Sophistication of the Purchasers of Applicant’s Recited Goods Does Not Obviate 

Refusal Under Section 2(d).  

    Applicant also argues in its appeal brief that consumer confusion is unlikely in this case due to the 

sophistication of and high standard of purchasing care exercised by the consumers of Applicant’s 

International Class 5 goods, namely, because “supplements are frequently purchased and consumed 

based on medical or professional health advice, with consumers seeking them in specialized retail 

environments that reinforce their clinical purpose. […] In contrast, grain-based snack bars [as offered 

by registrant] are merchandised in conventional food aisles and purchased as part of routine grocery 

shopping without professional consultation.” See 6 TTABVUE 4-5. This argument is unpersuasive.  

    The general purchasing public is not considered a sophisticated potential purchaser. The third-party 

evidence of record from Grab the Gold, Huel, Laird Superfood, Promix, and USANA establishes that 

the intended consumers of the Applicant and Registrants’ goods are that of the general public. See June 

3, 2025 Final Office Action, TSDR p. 13-166 and October 13, 2025 Request for Reconsideration 

Denied, TSDR p. 13-15. As such, consumers of such goods comprise the general purchasing public for 

the purposes of a likelihood of confusion determination and therefore are not considered a sophisticated 

or knowledgeable class of potential purchasers, as to give rise to a heightened awareness of source 

confusion. Moreover, arguendo, the fact that purchasers are sophisticated or knowledgeable in a 

particular field does not necessarily mean that they are sophisticated or knowledgeable in the field of 

trademarks or immune from source confusion.  TMEP §1207.01(d)(vii); see, e.g., In re Charger 



Ventures LLC, 64 F.4th 1375, 1383 (Fed. Cir. 2023); Stone Lion Cap. Partners, LP v. Lion Cap. LLP, 

746 F.3d. 1317, 1325 (Fed. Cir. 2014).  Further, where the purchasers consist of both professionals and 

the public, the standard of care for purchasing the goods is that of the least sophisticated potential 

purchaser.  In re Samsung Display Co., Ser. No. 90502617, 2024 TTAB LEXIS 258, at *23 (2024) 

(citing Stone Lion Cap. Partners, LP v. Lion Cap. LLP, 746 F.3d. at 1325); In re FCA US LLC, Ser. 

No. 85650654, 2018 TTAB LEXIS 116, at *29 (2018), aff’d per curiam, 778 Fed. Appx. 962 (Fed. Cir. 

2019). 

    In light of the foregoing, any alleged purchaser sophistication or high degree of purchasing care 

exercised by the consumers of Applicant's goods does not lessen or obviate the likelihood of confusion 

in this case.  

E.  Any Doubt Should Be Resolved in Favor of the Registrant.  

    The trademark examining attorney maintains that the foregoing arguments and evidence firmly 

establish that the applied-for mark OMMI creates a likelihood of confusion with the registered mark 

OMMIE under Section 2(d) of the Trademark Act.  Furthermore, any doubts regarding a likelihood of 

confusion determination—should they exist— are properly resolved in favor of the registrant.  TMEP 

§1207.01(d)(i); see Sunkist Growers, Inc. v. Intrastate Distribs., Inc., 144 F.4th 1376, 1379 (Fed. Cir. 

2025) (quoting Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1265 (Fed. Cir. 2002)); In 

re Chatam Int'l, Inc., 380 F.3d 1340, 1345 (Fed. Cir. 2004); In re Shell Oil Co., 992 F.2d at 1209; In re 

Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 464-65 (Fed. Cir. 1988). The overriding concern is not only 

to prevent buyer confusion as to the source of the goods, but to protect the registrant from adverse 

commercial impact due to use of a similar mark by a newcomer.  See In re Shell Oil Co., 992 F.2d 

1204, 1208 (Fed. Cir. 1993).  

 

CONCLUSION 

  

    The trademark examining attorney submits that, for the foregoing reasons, the applied-for mark 

OMMI is confusingly similar to the registered mark OMMIE in appearance, structure, sound, and 

overall commercial impression and Applicant’s goods are related to Registrant's goods, such that 

consumers are likely to be confused and mistakenly believe that these goods originate from a common 



source.  The examining therefore respectfully requests that the Trademark Trial and Appeal Board 

affirm the refusal to register the applied-for mark under Section 2(d) of the Trademark Act.

 
Respectfully submitted, 
 

/Amanda Galbo/
Amanda Galbo
Trademark Examining Attorney
Law Office 125
(571) 272-5391
Amanda.Galbo@USPTO.GOV

 
 

 
/Robin Mittler/
Managing Attorney
Law Office 125
 

End Notes

Applicant also argues that the term OMMI has meaning in a foreign language. However, this 
argument is unsupported, as it relies solely on evidence that was not timely submitted to the 
record prior to the filing of Applicant’s appeal. Accordingly, this argument is not being 
considered by the examining attorney. Arguendo, even if Applicant’s argument regarding a 
potential translation of the term OMMI is considered, the marks at issue are nevertheless nearly 
identical in appearance and identical in sound and create similar overall commercial 
impressions, weighing in favor of a likelihood of confusion.
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