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A.  REFUSAL:  Likelihood of Confusion 

The Office has finally refused registration of Applicant’s mark OMMI for “supplements 

and vitamins” (“Applicant’s Mark” based on a finding of likelihood of confusion with U.S. 

Registration No. 5148278 for the mark OMMIE for “Grain-based food bars also containing dried 

fruits and seeds” in Class 30 (“Cited Mark”).  Applicant respectfully submits that Applicant’s 

Mark and the Cited Mark and goods associated therewith are sufficiently disparate that 

confusion is not likely and requests that the Board reverse this refusal. 

A determination under Trademark Act § 2(d) is based on an analysis of the probative 

facts in evidence that are relevant to the factors bearing on a likelihood of confusion. See In re 

E.I. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973); see also Palm Bay 

Imp., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772, 396 F.3d 1369, 73 USPQ2d 1689 

(Fed. Cir. 2005). In considering the evidence of record on these factors, “the fundamental 

inquiry mandated by Section 2(d) goes to the cumulative effect of differences in the essential 

characteristics of the goods and differences in the marks.” Federated Foods, Inc. v. Fort Howard 

Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976). 

Moreover, a single du Pont factor may be dispositive. In re Hagemeyer North America, 

Inc., 2007 WL 2698300 (TTAB 2007) (dissimilarity of goods dispositive). The burden is always on 

the Examining Attorney to make a prima facie showing that confusion is likely. In re Tera Media 

Corp., 2004 WL 2341814 (TTAB 2004). 

1. There Are Fundamental Distinctions Between Dietary Supplements/Vitamins and 

Grain-Based Food Bars. 

a. Different International Classifications Reflect Distinct Commercial Categories 

The International Nice Classification system places dietary supplements and vitamins in 

Class 5 while grain-based food bars fall under Class 30. These differing classifications reflect 

different commercial purposes. While Nice Classes do not determine relatedness, they reflect 

the general nature of goods and are relevant to consumer expectations regarding the 

commercial category of the product. TMEP §1401.02(a). 

This distinction is reinforced by the regulatory framework governing these products. 

Supplements are regulated as health products under DSHEA, with clinical considerations, while 
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grain-based bars are conventional foods subject to general food labeling laws. This regulatory 

divide is mirrored in commercial practice, where retailers consistently place these products in 

entirely separate store sections—supplements in health and wellness departments alongside 

vitamins and medicines, while grain-based bars are merchandised in snack food aisles with 

cookies, chips, and other conventional food items. This physical separation reflects the retail 

industry's recognition that consumers approach these products with fundamentally different 

purchasing expectations and contexts. Consistent with these legal and commercial distinctions, 

attached hereto as Exhibit 1 are screenshots from retail stores showing supplements placed in 

"Vitamins & Health" versus bars in "Snack Foods" aisles. 

b. Distinct Consumer Purposes and Purchase Motivations 

Consumers purchase dietary supplements for dosage-specific health benefits, often 

after research or professional recommendation. Grain bars are purchased as snacks or 

convenience foods.  See e.g. In re HerbalScience Group LLC, 96 USPQ2d 1321 (TTAB 2010) 

(goods aimed at different consumer needs reduce likelihood of confusion); Heartsprings, Inc. v. 

Heartspring, Inc., 143 F.3d 550, 126 Ed. Law Rep. 596, 46 U.S.P.Q.2d 1481 (10th Cir. 1998). 

c. Different Distribution Channels and Retail Environments 

Supplements are sold in pharmacies, vitamin stores, and online supplement retailers. 

Grain bars are placed in grocery/snack aisles.  In re St. Helena Hospital, 774 F.3d 747, 113 

USPQ2d 1082 (Fed. Cir. 2014) (finding goods unrelated where the Examining Attorney relied on 

broad assumptions rather than real marketplace evidence).  See Exhibit 1. 

d. Professional Recommendations and Healthcare Integration 

Supplements are frequently purchased and consumed based on medical or professional 

health advice, with consumers seeking them in specialized retail environments that reinforce 

their clinical purpose.1 The placement of supplements in dedicated vitamin stores, pharmacies, 

 
1A majority of physicians (88%) recommend dietary supplements to treat specific health conditions, and 
78% recommend them for prevention:   https://www.nutritionaloutlook.com/view/doctors-and-dietary-
supplements-using-recommending-selling 
Dietary supplements are recommended for specific health interventions including vitamin A and iron for 
women of reproductive age in developing countries, folic acid during pregnancy, vitamin D for infants and 
children, and calcium with vitamin D for bone health in adults over 
65https://www.nature.com/articles/nrendo.2016.54 
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and health sections of grocery stores—alongside prescription medications and over-the-

counter remedies—underscores their association with targeted health interventions rather 

than general nutrition. In contrast, grain-based snack bars are merchandised in conventional 

food aisles and purchased as part of routine grocery shopping without professional 

consultation. This divergence in retail context reflects fundamentally different consumer 

behaviors: supplement purchases often follow physician or dietitian recommendations for 

addressing specific nutritional deficiencies or health conditions, whereas snack bars are 

selected based on taste preferences, convenience, and general dietary habits rather than 

targeted nutritional supplementation. 

2. The Marks OMMI and OMMIE Are Distinguishable 

Marks must be compared in their entireties. In re Shell Oil Co., 26 USPQ2d 1687 (Fed. 

Cir. 1993).   Moreover, when considering the issue of likelihood of confusion based upon use of 

a common element, the Board has, in the past, given weight to evidence of widespread and 

significant use by third parties of marks containing elements in common with the mark being 

opposed on grounds of likelihood of confusion to demonstrate that confusion is not, in reality, 

likely to occur in the marketplace. See Miles Laboratories, Inc. v. Naturally Vitamin 

Supplements, Inc., 1 USPQ2d 1445, 1462 (TTAB 1987); In re Hartz Hotel Services, Inc., 102 

USPQ2d 1150 (TTAB 2012). The justification is, of course, that the presence in marks of 

common elements extensively used by others unrelated as to source may cause purchasers not 

to rely upon such elements as source indicators, but to look to other elements as a mean of 

distinguishing the source of the goods/services. Carl Karcher Enterprises, Inc. v. Stars 

Restaurant Corp., 35 USPQ2d 1125, 1131 (TTAB 1995). 

The Examining Attorney improperly gives dispositive weight to the similar letters O-M-

M-I, while ignoring critical differences in sound, appearance, and commercial impression. 

OMMI is a short, clipped, neutral term with a minimalist tech-wellness feel that evokes "OM" 

(meditation), reinforcing a supplement and wellness meaning. In stark contrast, OMMIE adds 

an additional syllable ("EE") that fundamentally transforms the mark's character and 

connotation. The "-IE" suffix creates an affectionate, approachable quality commonly 

associated with food products and familiar nicknames. Moreover, "ommie" carries distinct 
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linguistic meanings absent from OMMI: in Arabic, "ommi" ( ᢝᣤأ) means "my mother," conveying 

nurturing and care; as a diminutive of names like Naomi (meaning "pleasantness" or 

"flourishing") or Omara/Omar (meaning "to prosper" or "build"), it suggests growth and 

abundance; and it functions as an endearing nickname embodying warmth and familiarity.2 

These associations—nurturing, pleasantness, comfort, and familial warmth—align naturally 

with food products and snack bars, not clinical supplements.  This distinction in meaning and 

commercial impression is dispositive. See In re Hearst Corp., 982 F.2d 493 (Fed. Cir. 1992) 

(VARGA GIRL vs VARGAS—additional sound changed connotation); In re Shawnee Milling Co., 

225 USPQ 747 (TTAB 1985) (GOLDEN CRUST vs ADOLPH'S GOLD'N CRUST—differences at 

endings matter). Where OMMI suggests meditation and wellness supplementation, OMMIE 

suggests a snack or familiar food-related product. Even when marks share dominant elements, 

differences in sight, sound, and commercial impression can overcome similarity. See Palm Bay; 

General Mills v. Kellogg Co., 824 F.2d 622 (8th Cir. 1987). 

Moreover, numerous trademark and business owners have received registrations for 

“OM” formative marks in connection with class 30 goods; including OMIE The Scoby , OMEE 

CHA, and OMIE which are all arguably more similar to the Cited Mark than Applicant’s OMMI 

for Class 5 goods.  Exhibit 2. 

B. CONCLUSION 

Applicant believes the relevant du Pont factors weigh against a likelihood of confusion. 

Indeed, “something more” than broad generalized relatedness between health foods and 

supplements. 

Applicant respectfully requests reversal of the refusal. 

 
2 Potential meanings of "Ommie": 

 Arabic: Ommi ( ᢝᣤأ) directly means "my mother," used as an endearing term. 
 Diminutive Name:  
o From Naomi: Meaning "pleasantness," "flourishing," or "thriving" 
o From Omara/Omar: Arabic roots meaning "to build," "prosper," or "eloquent," linking to strength, growth, 

and communication 
o From other names ending in "-mie," carrying warmth and familiarity 
 Afrikaans: A colloquial contraction of "om + die," meaning "around + the" 
 General Feel: Often evokes themes of nurturing, love, nature, and abundance, depending on its root. 

https://www.google.com/search?q=meaning+ommie 
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