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United States Patent and Trademark Office (USPTO)
Office Action (Official Letter) About Applicant’s Trademark Application

U.S. Application Serial No. 98757552

Mark:  OMMI

Correspondence Address:  
AMANDA V. DWIGHT 
BURKHALTER KESSLER CLEMENT & GEORGE LLP 
2020 MAIN STREET, SUITE 600 
IRVINE CA 92614  
UNITED STATES

Applicant:  NowOne Ventures, LLC

Reference/Docket No. NOW02-200

Correspondence Email Address:  uspto@bkcglaw.com

 
 

REQUEST FOR RECONSIDERATION AFTER FINAL ACTION DENIED

 

Issue date:  October 13, 2025

Applicant’s request for reconsideration is denied.  See 37 C.F.R. §2.63(b)(3).  The trademark 
examining attorney has carefully reviewed applicant’s request and determined the request did not:  (1) 
raise a new issue, (2) resolve all the outstanding issues, (3) provide any new or compelling evidence 
with regard to the outstanding issues, or (4) present analysis and arguments that were persuasive or 
shed new light on the outstanding issues.  TMEP §§715.03(a)(ii)(B), 715.04(a).  
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Specifically:
 
Registration of the applied-for mark remains refused because of a likelihood of confusion with the 
mark in U.S. Registration Nos. 5148278. Trademark Act Section 2(d), 15 U.S.C. §1052(d); see TMEP 
§§1207.01 et seq. See the registration previously attached to the Office action dated April 2, 2025.
 
Applicant’s mark OMMI is for “Vitamins; Dietary supplements; Herbal supplements; Nutritional 
supplements; Gummy vitamins; Mineral supplements” in International Class 5. 
 
Registrant’s mark OMMIE is for “Grain-based food bars also containing dried fruits and seeds” in 
International Class 30. 
 
Standard of Analysis for 2(d) Refusal 
 
Trademark Act Section 2(d) bars registration of an applied-for mark that is so similar to a registered 
mark that it is likely consumers would be confused, mistaken, or deceived as to the commercial source 
of the goods of the parties. See 15 U.S.C. §1052(d). Likelihood of confusion is determined on a case-
by-case basis by applying the factors set forth in In re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 
1361, 177 USPQ 563, 567 (C.C.P.A. 1973) (called the “du Pont factors”). In re i.am.symbolic, llc, 866 
F.3d 1315, 1322, 123 USPQ2d 1744, 1747 (Fed. Cir. 2017). Any evidence of record related to those 
factors need be considered; however, “not all of the DuPont factors are relevant or of similar weight in 
every case.” In re Guild Mortg. Co., 912 F.3d 1376, 1379, 129 USPQ2d 1160, 1162 (Fed. Cir. 2019) 
(quoting In re Dixie Rests., Inc., 105 F.3d 1405, 1406, 41 USPQ2d 1531, 1533 (Fed. Cir. 1997)).
 
Although not all du Pont factors may be relevant, there are generally two key considerations in any 
likelihood of confusion analysis: (1) the similarities between the compared marks and (2) the 
relatedness of the compared goods. See In re i.am.symbolic, llc, 866 F.3d at 1322, 123 USPQ2d at 1747 
(quoting Herbko Int’l, Inc. v. Kappa Books, Inc., 308 F.3d 1156, 1164-65, 64 USPQ2d 1375, 1380 
(Fed. Cir. 2002)); Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 1103, 192 USPQ 
24, 29 (C.C.P.A. 1976) (“The fundamental inquiry mandated by [Section] 2(d) goes to the cumulative 
effect of differences in the essential characteristics of the goods and differences in the marks.”); TMEP 
§1207.01.
 
Similarity of the Marks 
 
Marks are compared in their entireties for similarities in appearance, sound, connotation, and 
commercial impression.  In re Charger Ventures LLC, 64 F.4th 1375, 1380, 2023 USPQ2d 451, at *3 
(Fed. Cir. 2023) (citing Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d 1356, 1368, 101 
USPQ2d 1713, 1720 (Fed. Cir. 2012); Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison 
Fondee En 1772, 396 F.3d 1369, 1371-72, 73 USPQ2d 1689, 1692 (Fed. Cir. 2005)); TMEP 
§1207.01(b)-(b)(v).  “Similarity in any one of these elements may be sufficient to find the marks 
confusingly similar.”  In re Inn at St. John’s, LLC, 126 USPQ2d 1742, 1746 (TTAB 2018) (citing In re 
Davia, 110 USPQ2d 1810, 1812 (TTAB 2014)), aff’d per curiam, 777 F. App’x 516, 2019 BL 343921 
(Fed. Cir. 2019); TMEP §1207.01(b).
 
When comparing marks, “[t]he proper test is not a side-by-side comparison of the marks, but instead 
whether the marks are sufficiently similar in terms of their commercial impression such that 
[consumers] who encounter the marks would be likely to assume a connection between the 



parties.”  Cai v. Diamond Hong, Inc., 901 F.3d 1367, 1373 (Fed. Cir. 2018) (quoting Coach Servs., Inc. 
v. Triumph Learning LLC, 668 F.3d 1356, 1368 (Fed. Cir. 2012)); TMEP §1207.01(b).  The proper 
focus is on the recollection of the average purchaser, who retains a general rather than specific 
impression of trademarks.  Monster Energy Co. v. Chun Hua Lo, Opp. No. 91225050, 2023 TTAB 
LEXIS 14, at *50-51 (2023); In re Ox Paperboard, LLC, 2020 USPQ2d 10878, at *4 (TTAB 2020) 
(citing In re Bay State Brewing Co., 117 USPQ2d 1958, 1960 (TTAB 2016)); TMEP 
§1207.01(b); see In re St. Helena Hosp., 774 F.3d 747, 750-51 (Fed. Cir. 2014).
 
In this case, the marks at issue feature similar wording and structure, rendering the marks similar in 
appearance and overall commercial impression. Namely, the applied-for and registered marks are both 
two syllables in length and feature the identical first four letters OMMI; the marks at issue are identical 
in appearance but for a single letter. Marks may be confusingly similar in appearance where similar 
terms or similar parts of terms appear in the compared marks and create a similar overall commercial 
impression.  See Crocker Nat’l Bank v. Canadian Imperial Bank of Com., 228 USPQ 689, 690-91 
(TTAB 1986) (holding COMMCASH and COMMUNICASH confusingly similar), aff’d sub 
nom. Canadian Imperial Bank of Com. v. Wells Fargo Bank, N.A., 811 F.2d 1490, 1492, 1495, 1 
USPQ2d 1813, 1814-15, 1817 (Fed. Cir. 1987); In re Corning Glass Works, 229 USPQ 65, 66 (TTAB 
1985) (holding CONFIRM and CONFIRMCELLS confusingly similar); In re Pellerin Milnor Corp., 
221 USPQ 558, 560 (TTAB 1983) (holding MILTRON and MILLTRONICS confusingly similar); Sun 
Elec. Corp. v. Sun Oil Co., 196 USPQ 450, 452 (TTAB 1977) (holding SUNELECT and SUN 
ELECTRIC confusingly similar); In re BASF Aktiengesellschaft, 189 USPQ 424, 424 (TTAB 
1976) (holding LUTEX and LUTEXAL confusingly similar); TMEP §1207.01(b)(ii)-(iii). Given that 
the applied-for and registered marks feature similar wording and structure, the marks are similar in 
appearance and create similar overall commercial impressions. The marks at issue are thus confusingly 
similar, such that a likelihood of consumer confusion exists as to the source of the goods.
 
Per applicant's response communication dated May 6, 2025, applicant argues that “[the applied-for 
mark] and [Reg. No. 5148278], while similar in appearance, are phonetically and visually 
distinguishable.” Further, per applicant's response communication dated August 5, 2025, applicant 
argues that “the marks are [..] dissimilar.” See response communications. Such arguments are 
unpersuasive. 
 
The nuanced distinction in appearance between the marks at issue does not obviate the comparison 
between the marks, as the wordings are also phonetic equivalents. There is no correct pronunciation of 
a mark; thus, consumers may pronounce a mark differently than intended by the mark owner. See In re 
Viterra, Inc., 671 F.3d 1358, 1367, 101 USPQ2d 1905, 1912 (Fed. Cir. 2012) (citing Interlego AG v. 
Abrams/Gentile Entm’t, Inc., 63 USPQ2d 1862, 1863 (TTAB 2002)); TMEP §1207.01(b)(iv). In the 
present case, the compared marks could clearly be pronounced the same. Such similarity in sound alone 
may be sufficient to support a finding that the compared marks are confusingly similar. In re 1st USA 
Realty Prof’ls, Inc., 84 USPQ2d 1581, 1586 (TTAB 2007) (citing Krim-Ko Corp. v. Coca-Cola 
Bottling Co., 390 F.2d 728, 732, 156 USPQ 523, 526 (C.C.P.A. 1968)); TMEP §1207.01(b)(iv).
 
The examining attorney also notes that in this case, neither the applied-for wording, OMMI, nor the 
registered wording, OMMIE, are terms with known meanings. See newly attached evidence from The 
American Heritage Dictionary, The Columbia Gazetteer, and Encyclopedia Britannica, establishing that 
neither the term "ommi" nor the term "ommie" appear in the dictionary, gazetteer, or encyclopedia. As 
such, in this case, the applied-for and registered marks at issue both appear to be coined terms that hold 
no specific, widely known meaning or significance. Given that the marks at issue are nearly identical in 
appearance and are identical in sound, and neither the applied-for nor registered wording holds any 



specific, existing meaning or significance, the marks at issue, when viewed by consumers, are likely to 
create highly similar overall commercial impressions and bear a high likelihood of creating consumer 
confusion as to whether the goods of the parties emanate from a common source. 
 
For these reasons, the marks are confusingly similar.
 
Relatedness of the Goods 
 
The goods are compared to determine whether they are similar, commercially related, or travel in the 
same trade channels. See Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d 1356, 1369-71, 101 
USPQ2d 1713, 1722-23 (Fed. Cir. 2012); Herbko Int’l, Inc. v. Kappa Books, Inc., 308 F.3d 1156, 1165, 
64 USPQ2d 1375, 1381 (Fed. Cir. 2002); TMEP §§1207.01, 1207.01(a)(vi).
 
As set forth in applicant’s response communication dated August 5, 2025, “applicant does not believe 
vitamins and supplements are confusingly similar to "grain-based food bars also containing dried fruits 
and seeds" warranting refusal.” See response communication. The examining attorney disagrees.  
 
The compared goods need not be identical or even competitive to find a likelihood of confusion.  See 
On-line Careline Inc. v. Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 
2000); Recot, Inc. v. Becton, 214 F.3d 1322, 1329, 54 USPQ2d 1894, 1898 (Fed. Cir. 2000); TMEP 
§1207.01(a)(i).  They need only be “related in some manner and/or if the circumstances surrounding 
their marketing are such that they could give rise to the mistaken belief that [the goods] emanate from 
the same source.”  Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d 1356, 1369, 101 USPQ2d 
1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715, 1724 (TTAB 
2007)); TMEP §1207.01(a)(i); see Made in Nature, LLC v. Pharmavite LLC, 2022 USPQ2d 557, at *44 
(TTAB 2022) (quoting In re Jump Designs LLC, 80 USPQ2d 1370, 1374 (TTAB 2006)).
 
Moreover, the examining attorney notes that the fact that the goods of the parties differ is not 
controlling in determining likelihood of confusion. The issue is not likelihood of confusion between 
particular goods, but likelihood of confusion as to the source or sponsorship of those goods and/or 
services. In re Majestic Distilling Co., 315 F.3d 1311, 1316, 65 USPQ2d 1201, 1205 (Fed. Cir. 
2003); In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1689 (Fed. Cir. 1993); TMEP 
§1207.01.
 
In this case, applicant's goods are related to the goods offered in connection with the registered mark.  
 
Specifically, here, applicant's “dietary supplements,” “herbal supplements,” “nutritional supplements,” 
and “mineral supplements” are related to the “grain-based food bars also containing dried fruits and 
seeds” offered in connection with Reg. No. 5148278. The previously and newly attached Internet 
evidence, consisting of excerpts from the websites of third parties offering the recited goods at issue, 
establishes that the same entity commonly manufactures, produces, or provides the relevant goods and 
markets the goods under the same mark.  See previously and newly attached evidence from Laird 
Superfood, Lyfe Fuel, Huel, USANA, Equi.life, Grab the Gold, Promix, and Truth Bar. Thus, 
applicant’s and registrant’s goods are considered related for likelihood of confusion purposes.  See, 
e.g., In re Davey Prods. Pty Ltd., 92 USPQ2d 1198, 1202-04 (TTAB 2009); In re Toshiba Med. Sys. 
Corp., 91 USPQ2d 1266, 1268-69, 1271-72 (TTAB 2009). 
 
The trademark examining attorney also previously attached evidence from the USPTO’s XSearch 
database consisting of a number of third-party marks registered for use in connection with the same or 



similar goods as those of both applicant and registrants in this case.  This evidence shows that 
the goods listed therein, namely, vitamins, supplements, and grain-based food bars, are of a kind that 
may emanate from a single source under a single mark.  See In re I-Coat Co., 126 USPQ2d 1730, 1737 
(TTAB 2018) (citing In re Infinity Broad. Corp., 60 USPQ2d 1214, 1217-18 (TTAB 2001); In re Albert 
Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB 1993); In re Mucky Duck Mustard Co., 6 
USPQ2d 1467, 1470 n.6 (TTAB 1988)); TMEP §1207.01(d)(iii). See third-party Reg. Nos. 7418935, 
7405773, 7333145, 7405116, 7350914, 7700424, 7288320, 7316737, 6881065, and 6980817 
previously attached to the Office action dated April 2, 2025.
 
To the extent the evidence may not address all of the items in applicant’s identification, relatedness 
does not have to be established for every good in each international class.  It is sufficient for a finding 
of likelihood of confusion if relatedness is established for any or some items encompassed by the 
identification within a particular class in an application. Tuxedo Monopoly, Inc. v. General Mills Fun 
Group, 648 F.2d 1335, 209 USPQ 986, 988 (CCPA 1981).  In this case, relatedness has been 
established for some of the identified items in each international class, which is enough to show a 
likelihood of confusion as to International Class 5.
 
In summary, the applicant’s and registrant's marks create similar overall commercial impressions and 
the respective goods of the parties are related. Therefore, consumers are likely to be confused and 
mistakenly believe that these goods originate from a common source. Accordingly, registration must 
remain refused under Section 2(d) of the Trademark Act.
 
Conclusion
 
Given that the applied-for mark is confusingly similar to the registrant's marks in appearance, structure, 
sound, and overall commercial impression and that applicant’s goods are related to registrant's goods, 
applicant remains rightly refused registration under Section 2(d) for a likelihood of confusion. 
 
The overriding concern is not only to prevent buyer confusion as to the source of the goods, but to 
protect the registrant from adverse commercial impact due to use of a similar mark by a newcomer. See 
In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993). Therefore, any 
doubt regarding a likelihood of confusion determination is resolved in favor of the registrant. TMEP 
§1207.01(d)(i); see Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1265, 62 USPQ2d 
1001, 1003 (Fed. Cir. 2002); In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 464-65, 6 USPQ2d 1025, 
1026 (Fed. Cir. 1988).
 
Accordingly, the following refusal made final in the Office action dated June 3, 2025 is maintained 
and continued: 

Section 2(d) Likelihood of Confusion Refusal, as to Reg. No. 5148278•
 
See TMEP §§715.03(a)(ii)(B), 715.04(a).  
 
In addition, the following refusal and requirement made final in that Office action are obviated and 
satisfied, respectively:  

Section 2(d) Likelihood of Confusion Refusal, as to Reg. No. 6850707 •
Identification of Goods - Partial Requirement•

 
See TMEP §§715.03(a)(ii)(B), 715.04(a). 
 



If applicant has already filed an appeal with the Trademark Trial and Appeal Board, the Board will 
be notified to resume the appeal.  See TMEP §715.04(a).  
 
If applicant has not filed an appeal and time remains in the response period for the final Office 
action, applicant has the remainder of that time to (1) file another request for reconsideration that 
complies with and/or overcomes any outstanding final requirement(s) and/or refusal(s), and/or (2) file a 
notice of appeal to the Board.  TMEP §715.03(a)(ii)(B).

 

/Amanda Galbo/
Amanda Galbo
Trademark Examining Attorney
Law Office 125
(571) 272-5391
Amanda.Galbo@USPTO.GOV
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United States Patent and Trademark Office (USPTO)

USPTO OFFICIAL NOTICE

Office Action (Official Letter) has issued  
on October 13, 2025 for  

U.S. Trademark Application Serial No. 98757552

A USPTO examining attorney has reviewed your trademark application and issued an Office 
action.  You must respond to this Office action to avoid your application abandoning.  Follow 
the steps below.  

(1)  Read the Office action.  This email is NOT the Office action.  

(2)  Respond to the Office action by the deadline using the USPTO electronic filing 
system.  Your response or appeal, if applicable, must be received by the USPTO on or before 
11:59 p.m. Eastern Time of the last day of the response period.  Otherwise, your application 
will be abandoned.  See the Office action itself regarding how to respond.  

(3)  Direct general questions about using USPTO electronic forms, the USPTO website, the 
application process, the status of your application, and whether there are outstanding deadlines 
to the Trademark Assistance Center (TAC).  

After reading the Office action, address any question(s) regarding the specific content to the 
USPTO examining attorney identified in the Office action.  

GENERAL GUIDANCE
Check the status of your application periodically in the Trademark Status & 
Document Retrieval (TSDR) database to avoid missing critical deadlines.  

•

Update your correspondence email address to ensure you receive important USPTO 
notices about your application.  

•

Beware of trademark-related scams.  Protect yourself from people and companies that 
may try to take financial advantage of you.  Private companies may call you and pretend 
to be the USPTO or may send you communications that resemble official USPTO 
documents to trick you.  We will never request your credit card number or social security 
number over the phone.  Verify the correspondence originated from us by using your 
serial number in our database, TSDR, to confirm that it appears under the “Documents” 
tab, or contact the Trademark Assistance Center.  

•

Hiring a U.S.-licensed attorney.  If you do not have an attorney and are not required to •
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have one under the trademark rules, we encourage you to hire a U.S.-licensed attorney 
specializing in trademark law to help guide you through the registration process.  The 
USPTO examining attorney is not your attorney and cannot give you legal advice, but 
rather works for and represents the USPTO in trademark matters.  

 


