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Opinion by Stanley, Administrative Trademark Judge:

NowOne Ventures, LLC (“Applicant”) seeks to register on the Principal Register
the standard-character mark OMMI for goods ultimately identified as: “Vitamins;
Dietary supplements; Herbal supplements; Nutritional supplements; Gummy

vitamins; Mineral supplements,” in International Class 5.1

1 Application Serial No. 98757552 was filed on September 18, 2024 under Section 1(b) of the
Trademark Act, 15 U.S.C. § 1051(b), based on Applicant’s allegation of a bona fide intention
to use the mark in commerce. The application, as originally filed, also included goods in
International Class 25. See September 18, 2024 Application, TSDR at 2. Applicant
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The Trademark Examining Attorney refused registration of Applicant’s mark
under Section 2(d) of the Trademark Act, 15 U.S.C. § 1052(d), on the ground that
Applicant’s mark, when used in connection with the identified goods, so resembles
the standard-character mark OMMIE (the “Cited Mark”), registered on the Principal
Register, for “Grain-based food bars also containing dried fruits and seeds,” in
International Class 30, that it is likely to cause confusion, to cause mistake, or to
deceive.?

When the refusal was made final, Applicant appealed and requested
reconsideration. After the Examining Attorney denied the request for
reconsideration, the appeal resumed. The case is briefed and ready for decision. We
affirm the refusal to register Applicant’s mark.

I. Evidentiary Issue

With its appeal brief, Applicant submitted for the first time: (1) screenshots from
the websites alamy.com, favipic.com, and i.insider.com depicting retail store aisles,
showing supplements and snack bars in separate store sections;? (2) hyperlinks to

websites embedded in the text of Applicant’s brief, including links to

subsequently deleted the Class 25 goods from the application. See August 5, 2025 Request
for Reconsideration, TSDR at 2.

Citations to the prosecution file are to the USPTO’s Trademark Status & Document Retrieval
(“TSDR”) system in .pdf format. Citations to the appeal record are to TTABVUE, the Board’s
online docketing system.

2 Registration No. 5148278 issued on February 21, 2017. A combined declaration under
Sections 8 and 15 has been accepted and acknowledged. The cited registration is owned by
Terranova Brands LLC (“Registrant”).

3 Ex. 1 to Applicant’s Br., 6 TTABVUE 7-10.
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nutritionaloutlook.com, nature.com, and google.com;* and (3) a list of third-party
registrations in the form of screenshots of search results from the USPTO’s
trademark search system.> The Examining Attorney objects to consideration of this
evidence.b

The record in an application should be complete prior to the filing of an appeal.
Trademark Rule 2.142(d), 37 C.F.R. § 2.142(d). This is a well-settled rule, applicable
to all appeals before the Board. In re Cnty. Of Orange, No. 87419378, 2022 TTAB
LEXIS 280, at *32. Insofar as the Examining Attorney timely objected to Applicant’s
late-filed evidence, the objection is sustained, and this evidence has been given no
consideration. See In re Inn at St. John’s, LLC, No. 87075988, 2018 TTAB LEXIS 170,
at *3-4, affd per curiam, 777 F. App’x 516 (Fed. Cir. 2019).

We note two additional deficiencies with Applicant’s alleged evidence. First, the
Board does not consider websites for which only hyperlinks or URLs are provided in
a brief. In re ADCO Indus. - Techs., L.P., No. 87545258, 2020 TTAB LEXIS 7, at *4
(web addresses or hyperlinks are insufficient to make the underlying webpages of
record); In re Aquitaine Wine USA, LLC, No. 86928469, 2018 TTAB LEXIS 108, at
*27 n.21 (Board does not consider websites for which only links are provided). We
thus give no consideration to any evidence allegedly provided through those links

unless they we were already made of record during prosecution.

4 Id. at 4 n.1 (embedding hyperlinks to nutritionaloutlook.com and nature.com), 6 n.2
(embedding hyperlink to Google search results).

5 Ex. 2 to Applicant’s Br., id. at 11-18.
6 Examining Attorney’s Br., 8 TTABVUE 3-5.
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Second, a “mere listing of registrations” is insufficient to make third-party
registrations of record. In re Star Belly Stitcher, Inc., No. 85247730, 2013 TTAB
LEXIS 451, at *16; see also In re Duofold Inc., 1974 TTAB LEXIS 271, at *6 (“[T]he
submission of a list of registrations is insufficient to make them of record[.]”). To
properly make third-party registrations of record, an applicant must submit copies of
the registrations, or their complete electronic equivalents from the USPTO’s
automated systems, prior to appeal. Star Belly Stitcher, 2013 TTAB LEXIS 451, at
*16; TRADEMARK TRIAL AND APPEAL BOARD MANUAL OF PROCEDURE (TBMP) § 1208.02
(2025). Applicant submitted screenshots of search results displaying only abbreviated
information — the marks, serial numbers, statuses, owners, and truncated goods and
services descriptions. These are not copies of registrations or their complete electronic
equivalents, which could be probative. Accordingly, even had the third-party
registration list been timely, it would not be given probative weight.

II. Likelihood of Confusion

Section 2(d) of the Trademark Act prohibits registration of a mark that so
resembles a registered mark as to be likely, when used on or in connection with the
goods or services of the applicant, to cause confusion, mistake, or deception. 15 U.S.C.
§ 1052(d). See also In re Charger Ventures LLC, 64 F.4th 1375, 1379 (Fed. Cir. 2023).
Our determination under Section 2(d) is based on an analysis of all of the probative
evidence of record bearing on a likelihood of confusion. In re E. I. DuPont de Nemours
& Co., 476 F.2d 1357, 1361 (CCPA 1973) (“DuPont”); see also In re Majestic Distilling

Co., 315 F.3d 1311, 1315 (Fed. Cir. 2003). When analyzing the likelihood of confusion
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factors, the overriding concerns are not only to prevent buyer confusion as to the
source of the goods and services, but also to protect registrants from adverse
commercial impact due to use of a similar mark by a newcomer. See In re Shell Oil
Co., 992 F.2d 1204, 1207-08 (Fed. Cir. 1993).

In any likelihood of confusion analysis, different DuPont factors may play a
dominant role and some factors may not be relevant. Naterra Int’l, Inc. v. Bensalem,
92 F.4th 1113, 1116 (Fed. Cir. 2024) (citing Tiger Lily Ventures Ltd. v. Barclays Cap.
Inc., 35 F.4th 1352, 1362 (Fed. Cir. 2022)). In addition, varying weight may be
assigned to each factor depending on the evidence presented, and “any one of the
factors may control a particular case.” Id.; see also Charger Ventures, 64 F.4th at 1381.
Although we consider each DuPont factor for which there is evidence and argument,
In re Guild Mortg. Co., 912 F.3d 1376, 1379 (Fed. Cir. 2019), two key considerations
are the similarities between the marks and the similarities between the goods. In re
i.am.symbolic, llc, 866 F.3d 1315, 1322 (Fed. Cir. 2017) (citing Herbko Int’l, Inc. v.
Kappa Books, Inc., 308 F.3d 1156, 1164-65 (Fed. Cir. 2002)). These factors, and
others, are discussed below.

A. The Marks

We commence with the first DuPont factor, the similarity or dissimilarity of the
marks in their entireties as to appearance, sound, connotation, and commercial
1mpression. See, e.g., Charger Ventures, 64 F.4th at 1380 (citing DuPont, 476 F.2d at
1361); Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee en 1772, 396

F.3d 1369, 1371 (Fed. Cir. 2005) (same). “Similarity in any one of these elements may
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be sufficient to find the marks confusingly similar.” Inn at St. John’s, 2018 TTAB
LEXIS 170, at *13 (quoting In re Davia, No. 85497617, 2014 TTAB LEXIS 214, at *4);
accord Krim-Ko Corp. v. Coca-Cola Bottling Co., 390 F.2d 728, 732 (CCPA 1968) (“It
is sufficient if the similarity in either form, spelling or sound alone is likely to cause
confusion.”) (citation omitted).

“[S]imilarity is not a binary factor but is a matter of degree.” In re St. Helena
Hosp., 774 F.3d 747, 752 (Fed. Cir. 2014) (quoting In re Coors Brewing Co., 343 F.3d
1340, 1344 (Fed. Cir. 2003)). The proper test regarding similarity “is not a side-by-
side comparison of the marks, but instead whether the marks are sufficiently similar
in terms of their commercial impression such that persons who encounter the marks
would be likely to assume a connection between the parties.” Cai v. Diamond Hong,
Inc., 901 F.3d 1367, 1373 (Fed. Cir. 2018) (quoting Coach Servs., Inc. v. Triumph
Learning LLC, 668 F.3d 1356, 1368 (Fed. Cir. 2012)). “The focus is on the recollection
of the average purchaser, who normally retains a general rather than a specific
1mpression of trademarks.” In re St. Julian Wine Co., No. 87834973, 2020 TTAB
LEXIS 196, at *13.

Our analysis cannot be predicated on dissecting the marks into their various
components; that is, our finding must be based on the entire marks, not just part of
the marks. See, e.g., In re Nat’l Data Corp., 753 F.2d 1056, 1058 (Fed. Cir. 1985); see
also Franklin Mint Corp. v. Master Mfg. Co., 667 F.2d 1005, 1007 (CCPA 1981) (“Itis
axiomatic that a mark should not be dissected and considered piecemeal; rather, it

must be considered as a whole in determining likelihood of confusion.”). “No element
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of a mark is ignored simply because it is less dominant, or would not have trademark
significance if used alone.” In re Electrolyte Labs. Inc., 929 F.2d 645, 647 (Fed. Cir.
1990) (citing Spice Islands, Inc. v. Frank Tea & Spice Co., 505 F.2d 1293 (CCPA
1974)). Nonetheless, “in articulating reasons for reaching a conclusion on the issue
of confusion, there is nothing improper in stating that, for rational reasons, more or
less weight has been given to a particular feature of a mark, provided the ultimate
conclusion rests on consideration of the marks in their entireties.” In re Detroit
Athletic Co., 903 F.3d 1297, 1305 (Fed. Cir. 2018) (quoting Nat’l Data, 753 F.2d at
1058).

With these principles in mind, we compare Applicant’s standard-character mark
OMMI with the cited standard-character mark OMMIE.

Both marks are short, two-syllable words that share the identical first four letters:
O-M-M-I. The only visual distinction is the addition of a single terminal letter “E” in
the Cited Mark. The marks are thus nearly identical in appearance. Likelihood of
confusion often has been found where the entirety of one mark is incorporated within
another. See, e.g., Charger Ventures, 64 F.4th at 1381-82 (SPARK LIVING and
SPARK confusingly similar); In re Corning Glass Works, No. 361576, 1985 TTAB
LEXIS 12, at *3-5 (CONFIRM and CONFIRMCELLS confusingly similar); In re Bear
Brand Hosiery Co., 1977 TTAB LEXIS 12, at *3-4 (KIKS and KIKI confusingly
similar); In re BASF AG, 1975 TTAB LEXIS 202, at *1-3 (LUTEX and LUTEXAL

confusingly similar).
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OMMI and OMMIE are also phonetically identical. “There is no correct
pronunciation of a trademark that is not a recognized word|[,]” StonCor Grp., Inc. v.
Specialty Coatings, Inc., 759 F.3d 1327, 1331-32 (Fed. Cir. 2014), and “consumers
may pronounce a mark differently than intended by the brand owner.” In re Viterra,
Inc., 671 F.3d 1358, 1367 (Fed. Cir. 2012). Here, both OMMI and OMMIE would
naturally be pronounced identically — /AH-mee/ — because the terminal “I” in
Applicant’s mark and the terminal “IE” in the Cited Mark produce the same vowel
sound. Consumers encountering these marks aurally — whether through word-of-
mouth recommendations, spoken advertising, or in-store inquiries — would perceive
no phonetic distinction between them. Similarity in sound alone may be sufficient to
support a finding that the compared marks are confusingly similar. In re 1st USA
Realty Prof’ls, Inc., No. 78553715, 2007 TTAB LEXIS 73, at *16 (citing Krim-Ko, 390
F.2d at 732).

Turning to connotation and commercial impression, Applicant argues that OMMI
“evokes ‘OM’ (meditation), reinforcing a supplement and wellness meaning,” while
OMMIE “adds an additional syllable (EE’) that fundamentally transforms the mark’s
character and connotation” by creating “an affectionate, approachable quality
commonly associated with food products and familiar nicknames.”” Applicant further
contends that “ommi” carries specific meanings in Arabic and as a diminutive of

various names (e.g., Naomi, Omar, etc.).8

7 Applicant’s Br., 6 TTABVUE 5.
8 Id. at 6.
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These arguments are unpersuasive for several reasons. First, the record
establishes that neither OMMI nor OMMIE is a recognized English-language word.
The Examining Attorney introduced negative evidence, i.e., evidence showing that
general reference materials do not show entries, from The American Heritage
Dictionary, The Columbia Gazetteer, and Encyclopedia Britannica, none of which
returned results for either term.® Both terms appear to be coined, and as coined
terms, they carry no established or widely understood meaning that would serve to
differentiate them in the minds of consumers.

Second, to the extent Applicant relies on evidence of foreign-language meanings,
that evidence was submitted for the first time with Applicant’s appeal brief and has
been given no consideration. See supra at pp. 2-3. Moreover, even setting aside the
timeliness issue, the foreign-language evidence was submitted only as a hyperlink to
a Google search result; Applicant did not provide copies of any foreign-language
dictionaries or identify the source of the purported translations. We are left with
attorney argument only, and “argument is no substitute for evidence.” Cai, 901 F.3d
at 1371 (quoting Enzo Biochem, Inc. v. Gen-Probe Inc., 424 F.3d 1276, 1284 (Fed. Cir.
2005)).

Third, Applicant’s arguments regarding the purported suggestive qualities of
“OM” and the “-IE” suffix require the very type of mark dissection that we are
instructed to avoid. See Nat’l Data, 753 F.2d at 1058. When viewed in their entireties

— as they must be — OMMI and OMMIE are both short, fanciful terms sharing a

9 October 13, 2025 Request for Reconsideration Denied, TSDR at 3, 7-12.
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common structure, sound, and overall feel. Neither has an established connotation
that would cause the consuming public to distinguish them.

Finally, Applicant points to third-party “OM-formative” marks registered in Class
30 to argue that consumers can differentiate between such marks.10 As discussed
supra at pp. 3-4, we have given Applicant’s list of third-party registrations no
consideration.

Considering the marks in their entireties, we find that OMMI and OMMIE create
highly similar overall commercial impressions. Both are fanciful, two-syllable coined
terms that look and sound virtually the same. The average consumer, who retains a
general rather than specific impression of marks, would likely perceive OMMI and
OMMIE as variations of the same mark — or simply as the same mark recalled
imperfectly. The minimal visual distinction of a single terminal letter, combined with
1dentical pronunciation and the absence of any established meaning to differentiate
them, produces a strong likelihood that consumers encountering one mark would
assume a connection with the source of the other.

Moreover, because both marks are in standard-character format, we must
consider that Applicant or Registrant could display its respective mark in a font style,
size, or color in a manner that is similar to the other, thereby heightening the
likelihood of confusion. In re Aquitaine Wine USA, 2018 TTAB LEXIS 108, at *13; In

re Strategic Partners Inc., No. 77903451, 2012 TTAB LEXIS 80, at *6-7.

10 Applicant’s Br., 6 TTABVUE 6.

- 10 -
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Accordingly, the first DuPont factor weighs heavily in favor of a finding of

likelihood of confusion.
B. The Goods

Next we consider the second DuPont factor, the similarity of the goods based on
the 1dentifications in the application and cited registration. See Detroit Athletic, 903
F.3d at 1307 (“The relevant inquiry in an ex parte proceeding focuses on the goods
and services described in the application and registration, and not on real-
world conditions.”) (emphasis in italics in original); Stone Lion Cap. Partners, L.P. v.
Lion Cap. LLP, 746 F.3d 1317, 1323 (Fed. Cir. 2014); Hewlett-Packard Co. v. Packard
Press Inc., 281 F.3d 1261, 1267 (Fed. Cir. 2002). This DuPont factor “considers
whether the consuming public may perceive the respective goods ... of the parties as
related enough to cause confusion about the source or origin of the goods[.]” Naterra
Int’l, 92 F.4th at 1117.

“[1]t 1s not necessary that the products ... be similar or even competitive to support
a finding of likelihood of confusion.” Coach Servs., 668 F.3d at 1369 (quoting 7-Eleven,
Inc. v. Wechsler, No. 91117739, 2007 TTAB LEXIS 58, at *28). The issue is also not
whether the goods will be confused with each other, but rather whether consumers
would be confused as to their source. See Recot, Inc. v. Becton, 214 F.3d 1322, 1329
(Fed. Cir. 2000).

It is sufficient for a finding of likelihood of confusion as to a particular class if
relatedness is established for any identified good within that class. Tuxedo Monopoly,

Inc. v. Gen. Mills Fun Grp., 648 F.2d 1335, 1336 (CCPA 1981). Furthermore, because

- 11-
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Applicant’s mark and the Cited Mark are phonetically identical and nearly identical
1n appearance, the degree of similarity between the goods that is required to support
a finding of likelihood of confusion is reduced. Shell Oil, 992 F.2d at 1207; Time
Warner Entm’t Co. L.P. v. Jones, No. 91112409, 2002 TTAB LEXIS 462, at *29-30
(“the greater the degree of similarity between the applicant’s mark and the cited
registered mark, the lesser the degree of similarity between the applicant’s goods or
services and the registrant’s goods or services that is required to support a finding of
likelihood of confusion”).

Evidence of relatedness may include news articles and/or evidence from computer
databases showing that the relevant goods are used together or used by the same
purchasers; advertisements showing that the relevant goods are advertised together
or sold by the same manufacturer or dealer; and/or copies of prior use-based
registrations of the same mark for both an applicant’s goods (or similar goods) and
the goods listed in the cited registration (or similar goods). See, e.g., In re Country
Oven, Inc., No. 87354443, 2019 TTAB LEXIS 381, at *5; Davia, 2014 TTAB LEXIS
214, at *19-20 (finding pepper sauce and agave related where evidence showed both
were used for the same purpose in the same recipes and thus consumers were likely
to purchase the products at the same time and in the same stores).

As noted above, the goods in the application are “vitamins; dietary supplements;
herbal supplements; nutritional supplements; gummy vitamins; mineral
supplements,” and the goods in the cited registration are “grain-based food bars also

containing dried fruits and seeds.”

- 12-
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Here, the Examining Attorney submitted screenshots from third-party websites
showing that the same entities commonly manufacture, market, and sell both
vitamins and dietary supplements, on the one hand, and grain-based food bars also
containing dried fruits and seeds, on the other, under the same mark.!! For example:

e Equi.life (equi.life): Marketing vitamins, mineral supplements, herbal
supplements, nutritional supplements, and “Whole Food Bars” (grain-based
food bars containing dates, chia seeds, and sunflower seed butter), all under
the EQUI.LIFE mark.2

e Grab the Gold (grabthegold.com): Marketing gummy vitamins, herbal
supplements, mineral supplements, and grain-based snack bars (made
from, among other things, oats and cranberries), all under the GRAB THE
GOLD mark.13

e Huel (huel.com): Marketing vitamin drinks, mineral supplements, and
grain-based food bars (made from, among other things, rice protein, dried
raspberry pieces and ground flaxseed), all under the HUEL mark.14

e Laird Superfood (lairdsuperfood.com): Marketing vitamins, dietary
supplements, nutritional supplements, herbal supplements, and grain-
based food bars (made from, among other things, organic brown rice, dried
cranberries, apricots, organic pumpkin seeds, and organic sunflower seeds),

all under the LAIRD SUPERFOOD mark.15

e Promix (promixnutrition.com): Marketing vitamins, dietary supplements,
herbal supplements, nutritional supplements, mineral supplements, and
grain-based food bars (a “vegan cereal bar” containing apple and
dehydrated apple pomace), all under the PROMIX mark.6

11 June 3, 2025 Final Office Action, TSDR 13-166; October 13, 2025 Request for
Reconsideration Denied, TSDR 13-15.

12 June 3, 2025 Final Office Action, TSDR 13-31.

13 Id. at 32-51.

14 Id. at 52-78.

15 Id. at 79-111.

16 Id. at 132-145; October 13, 2025 Request for Reconsideration Denied, TSDR at 15.

- 13-
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e Truth Bar (truthbar.com): Marketing herbal supplements and dark
chocolate food bars (grain-based bars containing chicory root fiber, coconut,
and other whole food ingredients), all under the TRUTH BAR mark.17

e USANA (usana.com): Marketing vitamins, dietary supplements, herbal
supplements, nutritional supplements, mineral supplements, and grain-
based food bars (a “whole food snack bar” made from whole grain oats,
soluble corn fiber, brown rice crisps, and fruit juice), all under the USANA
mark.18

This evidence shows consumer exposure to both Applicant’s identified goods and
Registrant’s identified goods emanating from a common source under a single brand
name. See Detroit Athletic, 903 F.3d at 1306 (evidence that third parties use the same
mark for the involved goods “suggests that consumers are accustomed to seeing a
single mark associated with a source that sells both”); Hewlett-Packard, 281 F.3d at
1267 (evidence that “a single company sells the goods and services of both parties, if
presented, is relevant to a relatedness analysis”); In re Davey Prods. Pty Ltd., No.
77029776, 2009 TTAB LEXIS 524, at *14-15 (third-party website evidence showing
that the applicant’s and registrant’s products “can be manufactured and sold by a
single source”).

Additionally, the Examining Attorney submitted use-based, third-party
registrations showing that the same entity has registered a single mark for both
dietary supplements and/or vitamins in Class 5 and grain-based food bars in Class

30.19 For example:

17 June 3, 2025 Final Office Action, TSDR at 146-53.
18 Id. at 154-166; October 13, 2025 Request for Reconsideration Denied, TSDR at 13-14.
19 April 2, 2025 Non-Final Office Action, TSDR 31-60.

- 14-
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e Registration No. 6133137 for the standard-character mark
LINDORANUTRITION for, inter alia, “nutritional supplements” in Class 5
and “grain-based food bars” in Class 30.20

e Registration No. 7635187 for the standard-character mark FOR SMART
MOUTHS for, inter alia, “nutritional supplements for hydration, boosting
energy, health and wellness” in Class 5 and “grain-based food bars” in Class
30.21

DAAN

Dan's Anylime Anywhere Nutriton bar

e Registration No. 7559913 for the mark (with
NUTRITION BAR disclaimed) for, inter alia, “nutritional supplement
energy bars” and “protein dietary supplements formed and packaged as
bars” in Class 5 and “grain-based food bars also containing soy, dried fruits,
chocolate, and nuts” in Class 30.22

e Registration No. 7392207 for the standard-character mark HOLYMARY
for, inter alia, “dietary supplements” and “nutritional supplements” in
Class 5 and “grain-based food bars” in Class 30.23

e Registration No. 5991586 for the mark : for, inter alia,
“liquid nutritional supplements” and “powdered nutritional supplement
drink mix” in Class 5 and “grain-based food bars” in Class 30.24

e Registration No. 7725418 for the standard-character mark MUSHROOKIE
for, inter alia, “dietary and nutritional supplements” in Class 5 and “grain-
based food bars” in Class 30.25

20 Id.
21 Id.
2 Id.
23 Id.
24 Id.
25 Id.

at 31-32.
at 33-34.
at 35-36.
at 37-38.
at 45-46.
at 57.

- 15-
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e Registration No. 6736951 for the standard-character mark JIMMYBAR for,
inter alia, “nutritional and dietary supplements formed and packaged as
bars” in Class 5 and “grain-based food bars” in Class 30.26

As a general proposition, third-party registrations that individually cover goods of
the types identified in both the subject application and the cited registration are
relevant to show that the goods are of a type that may emanate from a single source
under one mark.27 See, e.g., Country Oven, 2019 TTAB LEXIS 381, at *9-10; In re
Albert Trostel & Sons Co., Serial No. 74186,695, 1993 TTAB LEXIS 36, at *7 (TTAB
1993).

In view of the foregoing, we find that the goods identified in the application are
related to the goods identified in the cited registration. See, e.g., In re C.H. Hanson
Co., No. 77983232, 2015 TTAB LEXIS 357, at *17 (six websites showing sale of the
subject goods, coupled with five third-party registrations of marks for them, “support
the conclusion that the goods are related”).

Applicant nevertheless argues that there are “fundamental distinctions between
dietary supplements/vitamins and grain-based food bars,” including that the goods

occupy different International Nice Classifications, are subject to different regulatory

26 Id. at 59-60.

27 “Just as we must consider the full scope of the goods and services as set forth in the
application and registration under consideration, we must consider the full scope of the goods
and services described in a third-party registration.” Country Oven, 2019 TTAB LEXIS 381,
at ¥*10-11. “Because the benefits of registration are commensurate with the scope of the goods
specified in the certificate of registration, a registration that describes goods broadly is
presumed to encompass all goods or services of the type described.” Id. at *11.

- 16 -
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frameworks, and serve different consumer purposes.28 These arguments are
unpersuasive.

First, the fact that the goods are classified in different International Classes does
not establish that they are unrelated for purposes of Section 2(d). The determination
concerning proper classification of goods is a purely administrative matter unrelated
to the determination of likelihood of confusion. Detroit Athletic, 903 F.3d at 1307
(citing Jean Patou, Inc. v. Theon, Inc., 9 F.3d 971, 975 (Fed. Cir. 1993)); see also
TRADEMARK MANUAL OF EXAMINING PROCEDURE (TMEP) § 1207.01(d)(v) (May 2026)
(“The classification of goods and services has no bearing on the question of likelihood
of confusion.”).

Second, Applicant’s argument regarding different regulatory frameworks is
inapposite. The question before us is not whether the goods are subject to the same
government regulations, but whether the relevant purchasing public would be likely
to believe, upon encountering the goods marketed under similar marks, that they
emanate from a common source. Nothing in the record supports the proposition that
the legal and regulatory distinctions between supplements and conventional foods
are distinctions that the average consumer would be likely to appreciate or rely upon
in assessing the commercial source of the goods.

Third, Applicant’s argument that consumers purchase supplements “for dosage-

specific health benefits, often after research or professional recommendation,” while

28 Applicant’s Br., 6 TTABVUE 3-5.

S 17-
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“[g]rain bars are purchased as snacks or convenience foods,”2% does not establish that
the goods are unrelated for purposes of Section 2(d). As noted above, the goods need
not be identical or competitive; they need only be related in some manner such that
consumers could mistakenly believe they emanate from the same source. The record
here amply demonstrates that they are. The third-party website evidence and third-
party registration evidence collectively establish that vitamins, dietary supplements,
and grain-based food bars are commonly offered by the same entity under the same
mark. This marketplace evidence shows that consumers are accustomed to
encountering both from a single source. This is more than sufficient to establish
relatedness. See Davey Prods., 2009 TTAB LEXIS 524, at *14-17.

Accordingly, the second DuPont factor favors a likelihood of confusion.

C. Trade Channels

This brings us to the third DuPont factor, “[tlhe similarity or dissimilarity of
established, likely-to-continue trade channels.” DuPont, 476 F.2d at 1361. This
DuPont factor addresses the question of whether the goods move from producer to
consumer in the same commercial pathways (e.g., brick-and-mortar retail stores,
online specialty retailers, or wholesale distributorships). As with the second DuPont
factor, we are guided by the language in the identification of the application and cited
registration. See Detroit Athletic, 903 F.3d at 1307; Stone Lion, 746 F.3d at 1323;

Hewlett-Packard, 281 F.3d at 1267.

29 Applicant’s Br., 6 TTABVUE 4 (arguing that consumers purchase supplements “for dosage-
specific health benefits, often after research or professional recommendation,” while “[g]rain
bars are purchased as snacks or convenience foods”).
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Applicant argues that confusion is unlikely because the parties’ goods travel in
“different distribution channels and retail environments,” with supplements sold “in
pharmacies, vitamin stores, and online supplement retailers” while grain-based bars
“are placed in grocery/snack aisles.”30

This argument is unpersuasive. As noted before, determining likelihood of
confusion is based on the description of the goods stated in the application and
registration at issue, not on extrinsic evidence of actual use. As we have explained in
innumerable decisions, we may not consider arguments “about how the parties’ actual
goods, services, customers, trade channels, and conditions of sale are narrower or
different from the goods and services identified in the applications and registrations.”
In re FCA US LLC, No. 85650654, 2018 TTAB LEXIS 116, at *12 n.18; see also In re
Thor Tech, Inc., No. 78634024, 2009 TTAB LEXIS 253, at *15 (“We have no authority
to read any restrictions or limitations into the registrant’s description of goods.”).

Here, neither the application nor the cited registration contains any restriction or
limitation as to channels of trade or classes of purchasers. In the absence of an explicit
restriction, the identified goods in the application and cited registration must be
presumed to move in all channels of trade that would be normal for such goods and
to all usual prospective purchasers for goods of that type. DeVivo v. Ortiz, No.
91242863, 2020 TTAB LEXIS 15, at *40; see also CBS Inc. v. Morrow, 708 F.2d 1579,

1581 (Fed. Cir. 1983) (in the absence of specific limitations in the identification, we

30 Applicant’s Br., 6 TTABVUE 4.
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must assume that the goods travel in “the normal and usual channels of trade and
methods of distribution” for those types of goods).

Trade channels normal for both vitamins and dietary supplements and grain-
based food bars include, at a minimum, online retail websites, mass-market retailers,
grocery stores, health and natural food stores, and direct-to-consumer e-commerce
platforms. The third-party website evidence discussed above confirms this overlap.
Companies such as Equi.life, Grab the Gold, Huel, Laird Superfood, Promix, Truth
Bar, and USANA each market both supplements and grain-based food bars to the
general public through the same websites, under the same brand names, often
accessible from the same navigational menu. See, e.g., Charger Ventures, 64 F.4th at
1382 (third-party website evidence showed that services and channels of trade were
similar); Davey Prods., 2009 TTAB LEXIS 524, at *17-19 (website evidence of third
parties offering goods of both applicant and registrant showed same or overlapping
channels of trade and purchasers).

Applicant’s contention that supplements are found “in pharmacies, vitamin stores,
and online supplement retailers” while grain bars “are placed in grocery/snack aisles”
may reflect some segment of the marketplace, but it does not account for the full
breadth of trade channels encompassed by the unrestricted identifications in the
application and cited registration. Moreover, this argument relies in part on
Applicant’s Exhibit 1 — retail store aisle photographs submitted for the first time with
its appeal brief — which, as discussed supra at pp. 2-3, has been given no

consideration.
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Because neither the application nor the cited registration restricts the classes of
purchasers, we also presume that both Applicant’s goods and Registrant’s goods are
available to all ordinary consumers of such products, including the general public.
There is no basis in the record to conclude that the consumers of vitamins and dietary
supplements constitute a different class of purchasers than the consumers of grain-
based food bars. To the contrary, the third-party website evidence demonstrates that
the same consumers purchase both categories of goods from the same companies
through the same channels.

Based on this evidence and discussion, we find that the trade channels and classes
of purchasers for Applicant’s and Registrant’s respective goods overlap. Accordingly,
the third DuPont factor favors a likelihood of confusion.

D. Purchasing Conditions

Lastly, we consider the fourth DuPont factor which evaluates “[t]he conditions
under which and buyers to whom sales are made, i.e. ‘impulse’ vs. careful,
sophisticated purchasing.” DuPont, 476 F.2d at 1361. A heightened degree of care
when making a purchasing decision may tend to minimize likelihood of confusion.
See, e.g., In re N.A.D., Inc., 754 F.2d 996, 999-1000 (Fed. Cir. 1985) (because only
sophisticated purchasers exercising great care would purchase the relevant goods,
there would be no likelihood of confusion merely because of the similarity between
the marks NARCO and NARKOMED). Conversely, impulse purchases of inexpensive

goods may tend to have the opposite effect. Palm Bay Imps., 396 F.3d at 1376.
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Applicant argues that consumer confusion is unlikely because “supplements are
frequently purchased and consumed based on medical or professional health advice,
with consumers seeking them in specialized retail environments that reinforce their
clinical purpose,” whereas “grain-based snack bars are merchandised in conventional
food aisles and purchased as part of routine grocery shopping without professional
consultation.”! In essence, Applicant contends that supplement purchasers exercise
a heightened degree of purchasing care that renders confusion unlikely.

The Examining Attorney responds that the general purchasing public is not
considered a sophisticated class of potential purchasers, and that even sophisticated
consumers are not immune from source confusion.32

Applicant’s application and the cited registration identify goods that are not
restricted by price, target market, or consumer sophistication. We therefore must
assess purchasing conditions based on the full scope of the identifications as written,
not on any particular segment of the market. See Stone Lion, 746 F.3d at 1323; FCA
US, 2018 TTAB LEXIS 116, at *12 n.18.

Applicant did not submit any evidence regarding the degree of consumer care
applicable to either its goods or Registrant’s goods. Its arguments regarding
professional recommendations and specialized retail environments rest on attorney
argument alone, and as noted before, are “no substitute for evidence.” Cai, 901 F.3d

at 1371 (quotation omitted).

31 Applicant’s Br., 6 TTABVUE 4-5.
32 Examining Attorney’s Br., 8 TTABVUE 15-16.
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Nonetheless, we can infer from the inherent nature of the goods that some degree
of purchasing care may be exercised by some consumers of dietary supplements — for
example, those who consult healthcare professionals or conduct independent research
before selecting a particular supplement regimen. Cf. In re Info. Builders Inc., No.
87753964, 2020 TTAB LEXIS 20, at *12-14 (“some degree of purchasing care may be
exercised” in view of the inherent nature of the involved goods and services).
However, the goods encompassed by Applicant’s identification also include gummy
vitamins and general dietary supplements — relatively inexpensive products that may
be purchased by ordinary consumers without professional consultation.33 Similarly,
Registrant’s grain-based food bars are low-cost, everyday snack items that may be
purchased with minimal deliberation.34

Where, as here, the purchasers of the identified goods encompass both consumers
who may exercise some care and consumers who may not, we must base our analysis
on the least sophisticated potential purchaser. Stone Lion, 746 F.3d at 1325; In re
Samsung Display Co., No. 90502617, 2024 TTAB LEXIS 258, at *23 (citing Stone
Lion, 746 F.3d at 1325). The least sophisticated consumers of vitamins, gummy

vitamins, and dietary supplements are ordinary members of the general public who

33 See, e.g., June 3, 2025 Final Office Action, TSDR at 13-20 (showing price from $13.98 per
bottle of equi.life vitamins and dietary supplements); id. at 48-49 (showing price from $18.95
per bottle of Grab The Gold vitamins and dietary supplements); id. at 132-34 (showing price
from $24 per bottle for Promix vitamins and dietary supplements); id. at 154-56 (showing
price from $26.35 for USANA vitamins and dietary supplements).

34 See, e.g., id. at 52-61 (showing price from $2.71 per Huel nutrition bar), 90-107 (showing
price from $2.70 per Laird Superfood energy bar), 117-26 (showing price from $3.50 per
LYFEfuel nutrition bar), 141-45 (showing price from $2.40 per Promix protein bar); 160-62
(showing price from $1.56 per USANA snack bar).
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purchase such products as part of their routine shopping — at the grocery store, the
pharmacy, or online — without the heightened deliberation that Applicant ascribes to
the class as a whole. The same is true for grain-based food bars, which are everyday
snack items.

On balance, this factor is neutral. We find no basis to conclude that purchasing
conditions significantly reduce the likelihood of confusion in this case. Nor does the
evidence establish that the goods are of the type purchased so casually or impulsively
as to affirmatively heighten the likelihood of confusion.

III. Conclusion -Balancing the DuPont Factors

The final step in analyzing likelihood of confusion is to assess our findings under
the DuPont factors discussed above and determine whether, on balance, confusion 1s
likely. See Charger Ventures, 64 F.4th at 1379.

After carefully considering the entire record and the parties’ arguments, we find
that the marks are highly similar in appearance, sound, meaning, and commercial
impression, which heavily weighs in favor of a likelihood of confusion. The goods
identified in the application and cited registration are related, and the record shows
they move in the same trade channels; these factors also weigh in favor of a likelihood
of confusion. Purchaser sophistication is neutral.?> With no factors weighing against

a likelihood of confusion, we conclude that confusion is likely.

35 Even assuming arguendo that some degree of purchasing care is exercised by some
purchasers, this does not eliminate the likelihood of confusion where, as here, the marks are
phonetically identical and visually near-identical. “[E]ven sophisticated purchasers can be
confused by very similar marks.” Shell Oil, 992 F.2d at 1208; see also Weiss Assocs., Inc. v.
HRL Assocs., Inc., 902 F.2d 1546, 1548 (Fed. Cir. 1990) (similarities of goods and marks
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Decision: The Section 2(d) refusal to register is affirmed.

outweighed sophisticated purchasers, careful purchasing decisions, and expensive goods); In
re Research & Trading Corp., 793 F.2d 1276, 1279 (Fed. Cir. 1986) (quoting Carlisle Chem.
Works, Inc. v. Hardman & Holden Ltd., 434 F.2d 1403, 1406 (CCPA 1970)) (“That the relevant
class of buyers may exercise care does not necessarily impose on that class the responsibility
of distinguishing between similar trademarks for similar goods. ‘Human memories even of
discriminating purchasers ... are not infallible.”).
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