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REQUEST FOR RECONSIDERATION AFTER FINAL ACTION DENIED

 

Issue date:  September 5, 2025

Applicant’s request for reconsideration is denied.  See 37 C.F.R. §2.63(b)(3).  The trademark 
examining attorney has carefully reviewed applicant’s request and determined the request did not:  (1) 
raise a new issue, (2) resolve all the outstanding issue(s), (3) provide any new or compelling evidence 
with regard to the outstanding issue(s), or (4) present analysis and arguments that were persuasive or 
shed new light on the outstanding issue(s).  TMEP §§715.03(a)(ii)(B), 715.04(a).  
 
In the first office action dated June 26, 2024, Applicant's mark was refused under Section 2(d) and an 
ornamental refusal, along with a requirement for amendment of the identification of goods. The 
application was abandoned, and applicant revived the application on December 27, 2024 and the 
ornamental refusal was obviated. A supplemental non-final office action was submitted on January 30, 
2025 and a response was submitted by applicant on March 26, 2025.
 
On April 30, 2025, the refusal was made final, and applicant submitted a request for reconsideration on 
July 30, 2025.
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Applicant's Argument Against Section 2(d) Refusal Not Persuasive 
 
In the present case, applicant's mark and the registered mark are phonetic equivalents with only one 
letter differing between the two marks. The confusingly similar marks, along with the closely related 
clothing goods show that there is a likelihood of confusion.
 
In the Request for Reconsideration dated July 30, 2025, applicant argues that one difference in letters in 
the phonetic equivalent marks creates a distinct commercial impression. In the present case, the marks 
are nearly identical in lettering and are phonetic equivalents. The marks are essentially phonetic 
equivalents and thus sound similar. Similarity in sound alone may be sufficient to support a finding that 
the compared marks are confusingly similar. In re 1st USA Realty Prof’ls, Inc., 84 USPQ2d 1581, 1586 
(TTAB 2007) (citing Krim-Ko Corp. v. Coca-Cola Bottling Co., 390 F.2d 728, 732, 156 USPQ 523, 
526 (C.C.P.A. 1968)); TMEP §1207.01(b)(iv). Slight differences in the sound of similar marks will not 
avoid a likelihood of confusion. In re Energy Telecomms. & Elec. Ass’n, 222 USPQ 350, 351 (TTAB 
1983); see In re Viterra Inc., 671 F.3d 1358, 1367, 101 USPQ2d 1905, 1912 (Fed. Cir. 2012).
 
While applicant argues that the slight differences in sound and slight spelling differences create a 
different commercial impression, as previously stated, slight differences in sound in similar marks will 
not avoid a likelihood of confusion. Additionally, while the applicant states that the marks are 
pronounced differently, there is no correct pronunciation of a mark; thus, consumers may pronounce a 
mark differently than intended by the mark owner. See In re Viterra, Inc., 671 F.3d 1358, 1367, 101 
USPQ2d 1905, 1912 (Fed. Cir. 2012) (citing Interlego AG v. Abrams/Gentile Entm’t, Inc., 63 USPQ2d 
1862, 1863 (TTAB 2002)); TMEP §1207.01(b)(iv). In the present case, the compared marks could 
clearly be pronounced the same. Such similarity in sound alone may be sufficient to support a finding 
that the compared marks are confusingly similar. In re 1st USA Realty Prof’ls, Inc., 84 USPQ2d 1581, 
1586 (TTAB 2007) (citing Krim-Ko Corp. v. Coca-Cola Bottling Co., 390 F.2d 728, 732, 156 USPQ 
523, 526 (C.C.P.A. 1968)); TMEP §1207.01(b)(iv).
 
There is no correct pronunciation of a mark; thus, consumers may pronounce a mark differently than 
intended by the mark owner. See In re Viterra, Inc., 671 F.3d 1358, 1367, 101 USPQ2d 1905, 1912 
(Fed. Cir. 2012) (citing Interlego AG v. Abrams/Gentile Entm’t, Inc., 63 USPQ2d 1862, 1863 (TTAB 
2002)); TMEP §1207.01(b)(iv). In the present case, the compared marks could clearly be pronounced 
the same. Such similarity in sound alone may be sufficient to support a finding that the compared marks 
are confusingly similar. In re 1st USA Realty Prof’ls, Inc., 84 USPQ2d 1581, 1586 (TTAB 2007) 
(citing Krim-Ko Corp. v. Coca-Cola Bottling Co., 390 F.2d 728, 732, 156 USPQ 523, 526 (C.C.P.A. 
1968)); TMEP §1207.01(b)(iv).
 
In each of the office actions, the goods were shown to be confusingly similar as to clothing. Neither the 
application nor the registration(s) contains any limitations regarding trade channels for the goods and 
therefore it is assumed that registrant’s and applicant’s goods are sold everywhere that is normal for 
such items, i.e., clothing and department stores. Thus, it can also be assumed that the same classes of 
purchasers shop for these items and that consumers are accustomed to seeing them sold under the same 
or similar marks. See Kangol Ltd. v. KangaROOS U.S.A., Inc., 974 F.2d 161, 23 USPQ2d 1945 (Fed. 
Cir. 1992); In re Smith & Mehaffey, 31 USPQ2d 1531 (TTAB 1994); TMEP §1207.01(a)(iii).
 
Decisions regarding likelihood of confusion in the clothing field have found many different types of 
apparel to be related.  See Cambridge Rubber Co. v. Cluett, Peabody & Co., 286 F.2d 623, 624, 128 
USPQ 549, 550 (C.C.P.A. 1961) (women’s boots related to men’s and boys’ underwear); Gen. Shoe 



Corp. v. Hollywood-Maxwell Co., 277 F.2d 169, 169-70, 125 USPQ2d 443, 443-4 (C.C.P.A. 1960) 
(shoes and hosiery related to brassieres); In re Embiid, 2021 USPQ2d 577, at *29-30 (TTAB 2021) 
(shoes related to shirts and sweat shirts); Jockey Int’l, Inc. v. Mallory & Church Corp., 25 USPQ2d 
1233, 1236 (TTAB 1992) (underwear related to neckties); In re Melville Corp., 18 USPQ2d 1386, 1388 
(TTAB 1991) (women’s pants, blouses, shorts and jackets related to women’s shoes); In re Pix of Am., 
Inc., 225 USPQ 691, 691-92 (TTAB 1985) (women’s shoes related to outer shirts); In re Mercedes 
Slacks, Ltd., 213 USPQ 397, 398-99 (TTAB 1982) (hosiery related to trousers); In re Cook United, 
Inc., 185 USPQ 444, 445 (TTAB 1975) (men’s suits, coats, and trousers related to ladies’ pantyhose 
and hosiery); Esquire Sportswear Mfg. Co. v. Genesco Inc., 141 USPQ 400, 404 (TTAB 1964) 
(brassieres and girdles related to slacks for men and young men).
 
Applicant did not submit any argument in regards to the similarity of the goods, and thus it should be 
confirmed that the goods are confusingly similar. 
 
Lastly, applicant argues that because the cited registered mark has not submitted their Statement of Use 
yet, that the refusal should be obviated. However, a trademark or service mark registration on the 
Principal Register is prima facie evidence of the validity of the registration and the registrant’s 
exclusive right to use the mark in commerce in connection with the specified goods and/or services. See
 15 U.S.C. §1057(b); TMEP §1207.01(d)(iv).
 
 
Thus, evidence and arguments that constitute a collateral attack on a cited registration, such as 
information or statements regarding a registrant’s nonuse of its mark, are not relevant during ex parte 
prosecution. See In re Dixie Rests., 105 F.3d 1405, 1408, 41 USPQ2d 1531, 1534-35 (Fed. Cir. 
1997); In re Peebles Inc., 23 USPQ2d 1795, 1797 n.5 (TTAB 1992); TMEP §1207.01(d)(iv). Such 
evidence and arguments may, however, be pertinent to a formal proceeding before the Trademark Trial 
and Appeal Board to cancel the cited registration.
 
As the marks are confusingly similar and the goods are legally similar, the Request for Reconsideration 
is REFUSED under Section 2(d). 
 
Accordingly, the following requirement(s) and/or refusal(s) made final in the Office action dated April 
30, 2025 are maintained and continued: 
 

Section 2(d) Refusal•
 
See TMEP §§715.03(a)(ii)(B), 715.04(a).  
 
In addition, the following requirement(s) and/or refusal(s) made final in that Office action are satisfied: 
 
 

Amendment of Identification of Goods•
 
See TMEP §§715.03(a)(ii)(B), 715.04(a). 
 
 
If applicant has already filed an appeal with the Trademark Trial and Appeal Board, the Board will 
be notified to resume the appeal.  See TMEP §715.04(a).  
 



If applicant has not filed an appeal and time remains in the response period for the final Office 
action, applicant has the remainder of that time to (1) file another request for reconsideration that 
complies with and/or overcomes any outstanding final requirement(s) and/or refusal(s), and/or (2) file a 
notice of appeal to the Board.  TMEP §715.03(a)(ii)(B).

 

/Salvatore Angotti/
Salvatore Angotti
Examining Attorney 
LO108--LAW OFFICE 108
(571) 272-8945
Salvatore.Angotti@uspto.gov
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United States Patent and Trademark Office (USPTO)

USPTO OFFICIAL NOTICE

Office Action (Official Letter) has issued  
on September 5, 2025 for  

U.S. Trademark Application Serial No. 98286651

A USPTO examining attorney has reviewed your trademark application and issued an Office 
action.  You must respond to this Office action to avoid your application abandoning.  Follow 
the steps below.  

(1)  Read the Office action.  This email is NOT the Office action.  

(2)  Respond to the Office action by the deadline using the USPTO electronic filing 
system.  Your response or appeal, if applicable, must be received by the USPTO on or before 
11:59 p.m. Eastern Time of the last day of the response period.  Otherwise, your application 
will be abandoned.  See the Office action itself regarding how to respond.  

(3)  Direct general questions about using USPTO electronic forms, the USPTO website, the 
application process, the status of your application, and whether there are outstanding deadlines 
to the Trademark Assistance Center (TAC).  

After reading the Office action, address any question(s) regarding the specific content to the 
USPTO examining attorney identified in the Office action.  

GENERAL GUIDANCE
Check the status of your application periodically in the Trademark Status & 
Document Retrieval (TSDR) database to avoid missing critical deadlines.  

•

Update your correspondence email address to ensure you receive important USPTO 
notices about your application.  

•

Beware of trademark-related scams.  Protect yourself from people and companies that 
may try to take financial advantage of you.  Private companies may call you and pretend 
to be the USPTO or may send you communications that resemble official USPTO 
documents to trick you.  We will never request your credit card number or social security 
number over the phone.  Verify the correspondence originated from us by using your 
serial number in our database, TSDR, to confirm that it appears under the “Documents” 
tab, or contact the Trademark Assistance Center.  

•

Hiring a U.S.-licensed attorney.  If you do not have an attorney and are not required to •
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have one under the trademark rules, we encourage you to hire a U.S.-licensed attorney 
specializing in trademark law to help guide you through the registration process.  The 
USPTO examining attorney is not your attorney and cannot give you legal advice, but 
rather works for and represents the USPTO in trademark matters.  

 


