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United States Patent and Trademark Office (USPTO)
Office Action (Official Letter) About Applicant’s Trademark Application

U.S. Application Serial No. 97691670

Mark: ULTIMA PRO WRESTLING UPW

Correspondence Address:
JOSHUA JAMES WALDROP
1519 E CHAPMAN AVE SPC 400
FULLERTON CA 92831
UNITED STATES

Applicant: Waldrop, Joshua James
Reference/Docket No. N/A

Correspondence Email Address: redguerrilla@hotmail.com

SUBSEQUENT FINAL OFFICE ACTION

Issuedate: May 21, 2025

Upon remand from the Trademark Trial and Appeal Board (Board), the trademark examining attorney
reviewed applicant’s request for reconsideration and issued a suspension letter on July 23, 2024,
addressing a new issue raised in applicant’s request, and maintaining all the issues in a previous final
Office action. Subsequently, the examining attorney continued and maintained the final Section 2(d)
refusal in this case but inadvertently issued the Office action using the incorrect form. Therefore, the
subsequent final Office action below hereby continues and maintains the Section 2(d) refusal in this
case.

Because applicant’ s June 1, 2024 response does not resolve all outstanding refusals and/or requirements
nor otherwise put the application in condition for publication or registration, the examining attorney is
holding the previously issued Section 2(d) refusal as final. See 37 C.F.R. §82.63(b), 2.142(d); TMEP
§715.04(b).
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The appeal proceeding will be resumed. The Board has been notified to resume the appeal
proceeding. See TMEP §715.04(b).

In previous Office actions, the examining attorney refused registration based on Section 2(d) of the
Trademark Act for a likelihood of confusion with a registered mark, and applicant was required to
disclaim wording in the mark. Applicant responded by disclaiming wording in the mark and arguing
against the refusal. The disclaimer requirement has been satisfied.

SUMMARY OF ISSUES CONTINUED AND MAINTAINED ASFINAL:

Section 2(d) Refusal--Likelihood of Confusion

SECTION 2(d) REFUSAL—LIKELIHOOD OF CONFUSION

Registration of the applied-for mark is refused because of a likelihood of confusion with the marks in
U.S. Registration No.5215129. Trademark Act Section 2(d), 15 U.S.C. 81052(d); see TMEP
881207.01 et seq. Seethe previously attached registration. Thisrefusal is now made FINAL.

Trademark Act Section 2(d) bars registration of an applied-for mark that is so similar to a registered
mark that it is likely consumers would be confused, mistaken, or deceived as to the commercial source
of the services of the parties. See 15 U.S.C. 81052(d). Likelihood of confusion is determined on a
case-by-case basis by applying the factors set forth inIn re E. I. du Pont de Nemours & Co., 476 F.2d
1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973) (called the “du Pont factors’). In re i.am.symbolic,
llc, 866 F.3d 1315, 1322, 123 USPQ2d 1744, 1747 (Fed. Cir. 2017). Any evidence of record related to
those factors need be considered; however, “not all of the DuPont factors are relevant or of similar
weight in every case.” In re Guild Mortg. Co., 912 F.3d 1376, 1379, 129 USPQ2d 1160, 1162 (Fed.
Cir. 2019) (quoting In re Dixie Rests,, Inc., 105 F.3d 1405, 1406, 41 USPQ2d 1531, 1533 (Fed. Cir.
1997)).

Although not all du Pont factors may be relevant, there are generally two key considerations in any
likelihood of confusion analysis. (1) the similarities between the compared marks and (2) the
relatedness of the compared services. Seeln re i.am.symbolic, llc, 866 F.3d at 1322, 123 USPQ2d at
1747 (quoting Herbko Int’l, Inc. v. Kappa Books, Inc., 308 F.3d 1156, 1164-65, 64 USPQ2d 1375,
1380 (Fed. Cir. 2002)); Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 1103, 192
USPQ 24, 29 (C.C.P.A. 1976) (“The fundamental inquiry mandated by [Section] 2(d) goes to the
cumulative effect of differences in the essential characteristics of the goods [or services| and
differencesin the marks.”); TMEP §1207.01.

Comparison of Marks

In alikelihood of confusion determination, the marks in their entireties are compared for similaritiesin
appearance, sound, connotation, and commercia impression. In re i.am.symbolic, llc, 866 F.3d 1315,
1323, 123 USPQ2d 1744, 1748 (Fed. Cir. 2017).

In the present case, applicant has applied for the mark ULTIMA PRO WRESTLING UPW. Registrant's
mark isisULTIMA LUCHA.

Consumers are generally more inclined to focus on the first word, prefix, or syllable in any trademark



or service mark. See In re Detroit Athletic Co., 903 F.3d 1297, 1303, 128 USPQ2d 1047, 1049 (Fed.
Cir. 2018) (finding “the identity of the marks two initial words is particularly significant because
consumers typically notice those words first”). Marks may be confusingly similar in appearance where
similar terms or phrases or similar parts of terms or phrases appear in the compared marks and create a
similar overall commercial impression. See Crocker Nat’'l Bank v. Canadian Imperial Bank of
Commerce, 228 USPQ 689, 690-91 (TTAB 1986), aff d sub nom. Canadian Imperial Bank of
Commerce v. Wells Fargo Bank, Nat’| Ass'n, 811 F.2d 1490, 1495, 1 USPQ2d 1813, 1817 (Fed. Cir.
1987) (holding COMMCASH and COMMUNICASH confusingly similar); In re Corning Glass Works,
229 USPQ 65, 66 (TTAB 1985) (holding CONFIRM and CONFIRMCELLS confusingly similar); Inre
Pellerin Milnor Corp., 221 USPQ 558, 560 (TTAB 1983) (holding MILTRON and MILLTRONICS
confusingly similar); TMEP 81207.01(b)(ii)-(iii).

Applicant and registrants marks begin with and prominently feature the word ULTIMA. Because of
this, the marks as a whole are highly similar in sound and appearance. They also give off a highly
similar commercial impression of the final syllable of aword.

Applicant unpersuasively argues that the additional wording in the marks significantly differentiates the
marks. However, the only wording other than the shared wording ULTIMA in registrant's mark is the
highly descriptive--if not generic--and disclaimed wording LUCHA. See attached internet evidence.

Although marks are compared in their entireties, one feature of a mark may be more significant or
dominant in creating a commercial impression. See In re Viterra Inc., 671 F.3d 1358, 1362, 101
USPQ2d 1905, 1908 (Fed. Cir. 2012); In re Nat’'l Data Corp., 753 F.2d 1056, 1058, 224 USPQ 749,
751 (Fed. Cir. 1985); TMEP 81207.01(b)(viii), (c)(ii). Disclaimed matter that is descriptive of or
generic for aparty’s goods is typically less significant or less dominant when comparing marks. Seeln
re Detroit Athletic Co., 903 F.3d 1297, 1305, 128 USPQ2d 1047, 1050 (Fed. Cir. 2018) (citing In re
Dixie Rests,, Inc., 105 F.3d 1405, 1407, 41 USPQ2d 1531, 1533-34 (Fed. Cir. 1997)); Made in Nature,
LLC v. Pharmavite LLC, 2022 USPQ2d 557, at *41 (TTAB 2022); TMEP §1207.01(b)(viii), (c)(ii).

Thus, the dominant term in applicant and registrant's marks is the shared fanciful word ULTIMA, and
the marks as awhole are similar for likelihood of confusion purposes.

Comparison of Services

The services are compared to determine whether they are similar, commercially related, or travel in the
same trade channels. See Coach Servs.,, Inc. v. Triumph Learning LLC, 668 F.3d 1356, 1369-71, 101
USPQ2d 1713, 1722-23 (Fed. Cir. 2012); Herbko Int’l, Inc. v. Kappa Books, Inc., 308 F.3d 1156, 1165,
64 USPQ2d 1375, 1381 (Fed. Cir. 2002); TMEP §81207.01, 1207.01(a)(vi).

The compared services need not be identical or even competitive to find a likelihood of confusion. See
On-line Careline Inc. v. Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir.
2000); Recot, Inc. v. Becton, 214 F.3d 1322, 1329, 54 USPQ2d 1894, 1898 (Fed. Cir. 2000); TMEP
§1207.01(a)(i). They need only be “related in some manner and/or if the circumstances surrounding
their marketing are such that they could give rise to the mistaken belief that [the services] emanate from
the same source.” Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d 1356, 1369, 101 USPQ2d
1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715, 1724 (TTAB
2007)); TMEP §1207.01(a)(i).

In the present case, applicant has applied for the mark for use in connection with:



Class 41: Entertainment services in the nature of creation, development, and production of television
programming; Entertainment, namely, a continuing professional wrestling show broadcast over
television, satellite, and internet.; Entertainment services, namely, wrestling exhibits and performances
by a professional wrestler and entertainer

Registrant's mark is registered for use in connection with:

Class 41: Entertainment services, namely, an ongoing television series featuring sports entertainment
broadcast over television, satellite, audio and video media and via a global computer network;
entertainment services, namely, live events featuring wrestling contests and exhibitions; entertainment
services, namely, performances by a professional wrestler and entertainer; providing wrestling news,
information and non-downloadable video via a global computer network

Unrestricted and broad identifications are presumed to encompass all services of the type
described. See, e.g., Sw. Mgmt., Inc. v. Ocinomled, Ltd., 115 USPQ2d 1007, 1025 (TTAB 2015).
Registrants broadly identify production of television shows and programmed, live events featuring
wrestling, an ongoing sports entertainment broadcast, and wrestling performances in a manner that
encompasses, is encompassed by, is identical to, or significantly overlaps with the services identified
by applicant, so the services are essentially identical in part and otherwise related for likelihood of
confusion purposes.

Applicant attempts to argue and provide evidence that the Lucha Mark has not been used in commerce,
but the examining attorney objects to the use and consideration of this argument and evidence because
it congtitutes a collateral attack on a cited registration that isimproper for an ex parte proceeding.

A trademark or service mark registration on the Principal Register is prima facie evidence of the
validity of the registration and the registrant’s exclusive right to use the mark in commerce in
connection with the specified goods and/or services. See 15 U.S.C. 81057(b); TMEP 81207.01(d)(iv).

Thus, evidence and arguments that constitute a collateral attack on a cited registration, such as
information or statements regarding a registrant’s nonuse of its mark, are not relevant during ex parte
prosecution. See In re Dixie Rests., 105 F.3d 1405, 1408, 41 USPQ2d 1531, 1534-35 (Fed. Cir.
1997); In re Peebles Inc., 23 USPQ2d 1795, 1797 n.5 (TTAB 1992); TMEP §1207.01(d)(iv). Such
evidence and arguments may, however, be pertinent to aformal proceeding before the Trademark Trial
and Appeal Board to cancel the cited registration.

Applicant's attempt to distinguish its wrestling services from those in the registrant's mark also fails to
overcome alikelihood of confusion.

Determining likelihood of confusion is based on the description of the goods and/or services stated in
the application and registration at issue, not on extrinsic evidence of actual use. Seeln re Detroit
Athletic Co., 903 F.3d 1297, 1307 (Fed. Cir. 2018) (citing In rei.am.symboalic, llc, 866 F.3d 1315, 1325
(Fed. Cir. 2017)).

As discussed above, the services identified in the application and registration are essentially identical
and significantly overlap.

Therefore, the services are related for likelihood of confusion purposes.

Conclusion



Because applicant and registrant's services are related and the marks are similar, it is likely a potential
consumer would be confused as to the source of the services of applicant and registrant. Accordingly,
the proposed mark creates a likelihood of confusion with a registered mark, and registration is finally
refused on the Principal Register under Section 2(d) of the Trademark Act.

ASSISTANCE

Please call or email the assigned trademark examining attorney with questions about this Office action.
Although an examining attorney cannot provide legal advice, the examining attorney can provide
additional explanation about the refusal(s) and/or requirement(s) in this Office action. See TMEP
88705.02, 709.06.

The USPTO does not accept emails as responses to Office actions; however, emails can be used for
informal communications and are included in the application record. See 37 C.F.R. 882.62(c), 2.191;
TMEP 88304.01-.02, 709.04-.05.

/Robert Guliano/

Robert Guliano

Examining Attorney
LO105--LAW OFFICE 105
(571) 272-0174
Robert.Guliano@USPTO.GOV

RESPONSE GUIDANCE

* Missing deadline to responding to this letter will cause the application to abandon. A
response, appeal, or extension request must be received by the USPTO before 11:59 p.m.
Eastern Time of the last day of the response deadline. Trademark Electronic Application System
(TEAS) and Electronic System for Trademark Trials and Appeals (ESTTA) system availability
could affect an applicant’s ability to timely respond. For help resolving technical issues with
TEAS, email TEA S@uspto.gov.

» Responses signed by an unauthorized party are not accepted and can cause the application to
abandon. If applicant does not have an attorney, the response must be signed by the individual
applicant, al joint applicants, or someone with |egal authority to bind a juristic applicant. If
applicant has an attorney, the response must be signed by the attorney.

* If needed, find contact information for the supervisor of the office or unit listed in the
signature block.
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Lucha libre

Article  Talk

From Wikipedia, the free encyclopedia

For the comic book series, see [.ucha Libre (comics)

Lucha libre (Spanish pronunciation: ['lutfa 'liRre], meaning "freestyle wrestling"!"! o literally
translated as "free fight") is the term for the style of professional wrestling originating in
Mexico. Since its introduction te Mexico in the early 20th century, it has developed into a
unigue form of the genre, characterized by colorful masks, rapid sequences of holds and
maneuvers, and "high-flying” maneuvers, some of which have been adopted in the United

States, Japan, and elsewhere. The wearing of masks has developed special significance, and

matches are sometimes contested in which the loser must permanently remove his mask,
which is a wager with a high degree of weight attached. Tag team wrestling is especially
prevalent in /ucha libre, particularly matches with three-member teams, called trios.

Although in English the term specifically refers to the Mexican style of theatrical
professional wrestling, in Spanish it can refer to other kinds of wrestling, including
competitive freestyle wrestling (es:lucha libre olimpica) and professional wrestling in
general (es:lucha libre profesional) in addition to Mexican professional wrestling in
particular (es:lucha libre mexicana). However, in Spain (as with other non-Anglophone
European countries) professional wrestling is known as "Catch™ 2

Lucha libre wrestlers are known as luchadores (singular fuchador) and often come from
extended wrestling families who form their own stables. One such line integrated to the
United States professional wrestling scene is Los Guerreros.

In 2018, Mexican fucha libre was declared an intangible cultural heritage of Mexico City
by the head of the Government of Mexico City [*]

Rules (i)

The rules of lucha libre are similar to American singles matches. Matches can be won
by pinning the opponent to the mat for the count of three, making him submit, knocking
him out of the ring for a predetermined count (generally twenty), or by disqualification
Using the ropes for leverage is illegal, and once a Juchador is on the ropes, his
opponent must release any holds and he will not be able to pin him
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United States Patent and Trademark Office (USPTO)
USPTO OFFICIAL NOTICE

Office Action (Official Letter) hasissued
on May 21, 2025 for
U.S. Trademark Application Serial No. 97691670

A USPTO examining attorney has reviewed your trademark application and issued an Office
action. Y ou must respond to this Office action to avoid your application abandoning. Follow
the steps below.

(1) Read the Office action. Thisemail isNOT the Office action.

(2) Respond to the Office action by the deadline using the USPTO electronic filing
system. Y our response or appeal, if applicable, must be received by the USPTO on or before
11:59 p.m. Eastern Time of the last day of the response period. Otherwise, your application
will be abandoned. See the Office action itself regarding how to respond.

(3) Direct general questions about using USPTO electronic forms, the USPTO website, the
application process, the status of your application, and whether there are outstanding deadlines
to the Trademark Assistance Center (TAC).

After reading the Office action, address any question(s) regarding the specific content to the
USPTO examining attorney identified in the Office action.

GENERAL GUIDANCE

» Check the status of your application periodically in the Trademark Status &
Document Retrieval (TSDR) database to avoid missing critical deadlines.

» Update your correspondence email addressto ensure you receive important USPTO
notices about your application.

» Bewareof trademark-related scams. Protect yourself from people and companies that
may try to take financial advantage of you. Private companies may call you and pretend
to be the USPTO or may send you communications that resemble official USPTO
documentsto trick you. We will never request your credit card number or social security
number over the phone. Verify the correspondence originated from us by using your
serial number in our database, TSDR, to confirm that it appears under the “ Documents”
tab, or contact the Trademark Assistance Center.

» HiringaU.S-licensed attorney. If you do not have an attorney and are not required to
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have one under the trademark rules, we encourage you to hire aU.S.-licensed attorney
specializing in trademark law to help guide you through the registration process. The
USPTO examining attorney is not your attorney and cannot give you legal advice, but
rather works for and represents the USPTO in trademark matters.



