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Applicant: Waldrop, Joshua James

Reference/Docket No. N/A

Correspondence Email Address: redguerrilla@hotmail.com

EXAMINING ATTORNEY'SAPPEAL BRIEF

Applicant Joshua James Waldrop has appeal ed the trademark examining attorney’s refusal to
register the service mark ULTIMA PRO WRESTLING UPW on the grounds that it is likely to be

confused with the mark in U.S. Registration No. 5215129 within the meaning of Section 2(d) of the
Trademark Act, 15 U.S.C. 81052(d).

STATEMENT OF FACTS

On November 25, 2022, applicant submitted a use-based application under Section 1(a) of the
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Trademark Act for the mark ULTIMA PRO WRESTLING UPW in standard character form in

connection with the following services:

Class 41: Entertainment services in the nature of creation, development, and
production of television programming; Entertainment, namely, a continuing
professional wrestling show broadcast over television, satellite, and internet.;
Entertainment services, namely, wrestling exhibits and performances by a
professional wrestler and entertainer ]

The examining attorney issued an October 2, 2023 Office action™ “refusing registration based on
Section 2(d) of the Trademark Act for alikelihood of confusion with the mark in U.S. Registration No.
5215129 for the mark ULTIMA LUCHA in standard character form in connection with the following

services,

Class 41: Entertainment services, namely, an ongoing television series featuring
sports entertainment broadcast over television, satellite, audio and video media and
via a global computer network; entertainment services, namely, live events featuring
wrestling contests and exhibitions; entertainment services, namely, performances by
a professional wrestler and entertainer; providing wrestling news, information and
non-downloadable video viaagloba computer network

Applicant responded to that Office action by submitting arguments and evidence against the
Section 2(d) refusal. On November 8, 2023, the examining attorney issued a final refusal of registration
based on Section 2(d) of the Trademark Act for a likelihood of confusion with the aforementioned
registered mark. On April 1, 2024, the application was abandoned for a failure to file a response to the
final Office action. Then, on June 1, 2024, applicant filed this appeal and contemporaneously requested
reconsideration of the Section 2(d) refusal within a petition to revive the application.

After a period of suspension, the examining attorney issued a subsequent final Office action on
May 21, 2025, and the Board resumed proceedings on this appeal the next day. On July 1, 2025,
applicant requested remand for reconsideration of the refusal by the examining attorney, and the Board
granted remand on July 24, 2025. The examining attorney denied this request for reconsideration on
August 7, 2025.

Subsequently, applicant filed three requests for extension of time to file applicant’s brief and
eventually filed an appeal brief on January 21, 2026.

ARGUMENT

The examining attorney’s refusal to register the mark ULTIMA PRO WRESTLING UPW for

the above-listed International Class 41 services under Section 2(d) of the Trademark Act for a



likelihood of confusion with aregistered mark should be affirmed by the Board. Trademark Act Section
2(d) bars registration of an applied-for mark that so resembles a registered mark that it is likely a
consumer would be confused, mistaken, or deceived as to the source of the goods of the applicant and
registrant. See 15 U.S.C. §1052(d). Determining likelihood of confusion is made on a case-by-case
basis by applying the factors set forth in In re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 1361,
177 USPQ 563, 567 (C.C.P.A. 1973). In re i.am.symbolic, llc, 866 F.3d 1315, 1322, 123 USPQ2d
1744, 1747 (Fed. Cir. 2017). However, “[n]ot al of the [du Pont] factors are relevant to every case,
and only factors of significance to the particular mark need be considered.” Coach Servs., Inc. v.
Triumph Learning LLC, 668 F.3d 1356, 1366, 101 USPQ2d 1713, 1719 (Fed. Cir. 2012). The USPTO
may focus its analysis “on dispositive factors, such as similarity of the marks and relatedness of the
goods.” Inrei.am.symbolic, llc, 866 F.3d at 1322, 123 USPQ2d at 1747. An analysis of those factors
and the evidence of record confirms that there is a likelihood of confusion between applicant’s mark

and registrant’ s mark when used with the identified wrestling entertainment services.

l. THE SERVICES OF APPLICANT AND REGISTRANT ARE LEGALLY IDENTICAL
AND CLOSELY RELATED AND THE MARKSARE HIGHLY SIMILAR SUCH
THAT THERE EXISTSA LIKELIHOOD OF CONFUSION UNDER SECTION 2(d) OF THE
TRADEMARK ACT.

A. Theservicesarelegally identical and closely related.

Applicant and registrant’s services are legally identical and closely related. The compared
services need not be identical or even competitive to find a likelihood of confusion. See On-line
Careline Inc. v. Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000). They
need only be “related in some manner and/or if the circumstances surrounding their marketing are such
that they could give rise to the mistaken belief that [the services] emanate from the same source.”
Coach Servs,, Inc. v. Triumph Learning LLC, 668 F.3d 1356, 1369, 101 USPQ2d 1713, 1722 (Fed. Cir.
2012) (quoting 7-Eleven Inc. v. Wechdler, 83 USPQ2d 1715, 1724 (TTAB 2007)). In the present case,

applicant has applied for the mark for use in connection with:

Class 41: Entertainment services in the nature of creation, development, and
production of televison programming; Entertainment, namely, a continuing
professional wrestling show broadcast over television, satellite, and internet.;
Entertainment services, namely, wrestling exhibits and performances by a
professional wrestler and entertainer



Registrant's mark isregistered for use in connection with:

Class 41: Entertainment services, namely, an ongoing television series featuring
sports entertainment broadcast over television, satellite, audio and video media and
via a global computer network; entertainment services, namely, live events featuring
wrestling contests and exhibitions; entertainment services, namely, performances by
a professional wrestler and entertainer; providing wrestling news, information and
non-downloadable video viaagloba computer network

Unrestricted and broad identifications are presumed to encompass all services of the type
described. See, e.g., Sw. Mgmt., Inc. v. Ocinomled, Ltd., 115 USPQ2d 1007, 1025 (TTAB 2015).
Registrant broadly identifies live events featuring wrestling, an ongoing sports entertainment broadcast,
and performances by a professional wrestler and entertainer performances in a manner that
encompasses, is encompassed by, is identical to, or significantly overlaps with the services identified
by applicant, so the services are essentially identical-in-part and otherwise related for likelihood of
confusion purposes.

Specificaly, registrant's "ongoing television series featuring sports entertainment broadcast over
television, satellite, audio and video media and via a global computer network” services are
encompassed by applicant's "creation, development, and production of television programming"
services and encompass applicant's "continuing professional wrestling show broadcast over television,
satellite, and internet" services. Further, registrant's "performances by a professiona wrestler and
entertainer” services encompass and overlap with applicant's "wrestling exhibits and performances by a
professional wrestler and entertainer" services.

In applicant’s brief, applicant does not argue that the services are unrelated. Thus, to the extent
any services in the application do not exactly overlap with registrant’s services, registration should still
be refused as to all services identified in the application in this case. An examining attorney need not
establish that every good or service listed in the application is related to the services in the cited
registration. It is sufficient to establish relatedness for one good or service in the refused class,
including for a service “encompassed by the identification of goods [or services] within a particular
class in the application.” In re Samsung Display Co., Ser. No. 90502617, 2024 TTAB LEXIS 258, at
*7 (2024) (quoting In re Aquamar, Inc., Ser. No. 85861533, 2015 TTAB LEXIS 178, at *9 n.5 (2015)).



B. Themarksarehighly similar.

Applicant’s mark is ULTIMA PRO WRESTLING UPW, and the mark in U.S. Reg. No.
5215129 is ULTIMA LUCHA. The dominant wording in both applicant and registrant’s marks is the
shared wording ULTIMA. Because both the marks share the dominant term ULTIMA, the marks in
their entireties are similar in sound, appearance, and commercial impression.

The shared term ULTIMA is the first word in both applicant's mark and the registered mark.
Consumers are generally more inclined to focus on the first word, prefix, or syllable in any trademark
or service mark. See In re Detroit Athletic Co., 903 F.3d 1297, 1303, 128 USPQ2d 1047, 1049 (Fed.
Cir. 2018) (finding “the identity of the marks two initial words is particularly significant because
consumers typically notice those words first”). Further, the only added wording in the registered mark
is the weak and disclaimed term LUCHA, and applicant’s mark only adds the weak and disclaimed
wording PRO WRESTLING and the initialism UPW. Disclaimed matter that is descriptive of or
generic for a party’s goods is typically less significant or less dominant when comparing marks. Inre
Detroit Athletic Co., 903 F.3d 1297, 1305, 128 USPQ2d 1047, 1050 (Fed. Cir. 2018).

Therefore, the term ULTIMA is the dominant portion of both marks and drives the overall
commercial impression of the marks. Applicant argues that the marks are dissimilar because the
addition of PRO WRESTLING to applicant’s mark and LUCHA to registrant's mark give the marks a
different commercial impression. However, the word LUCHA is disclaimed in the cited registration
and is trandlated from Spanish to English to mean “fight.” October 2, 2023, First Office Action, TSDR
pp. 6-9. In itsinitial response to Office action, applicant acknowledged that the term LUCHA in the
registered mark means the "Lucha libre" style of wrestling. October 18, 2023, Response to Office
Action, TSDR p. 1. Thisis corroborated by internet evidence in the record, which describes LUCHA as
meaning wrestling or Lucha libre wrestling and defines “Lucha libre’ as being a “style of professional

wrestling.” May 21, 2025, Subsequent Final Office Action, TSDR pp. 2-3.

Thus, the wording PRO WRESTLING and LUCHA both give off a commercial impression of
professional wrestling. Both applicant and registrant’s identifications use the terms “professional

wrestling,” “wrestling,” and “professional wrestler” to describe the type of services offered, so the



wording PRO WRESTLING and LUCHA in the marks is highly descriptive--if not generic--and have

little source indicating significance.

Therefore, consumers retaining a general impression of the marks are likely to recall the shared
wording ULTIMA and presume that applicant’s mark identifies an offshoot of registrant’s wrestling-
related services or vice versa. When comparing marks, “[tlhe proper test is not a side-by-side
comparison of the marks, but instead whether the marks are sufficiently similar in terms of their
commercia impression such that [consumers] who encounter the marks would be likely to assume a
connection between the parties.” Cai v. Diamond Hong, Inc., 901 F.3d 1367, 1373 (Fed. Cir. 2018)
(quoting Coach Servs,, Inc. v. Triumph Learning LLC, 668 F.3d 1356, 1368 (Fed. Cir. 2012)). The
proper focus is on the recollection of the average purchaser, who retains a general rather than specific
impression of trademarks. Monster Energy Co. v. Chun Hua Lo, Opp. No. 91225050, 2023 TTAB
LEXIS 14, at *50-51 (2023).

Since the marks are highly similar in sound, appearance, and commercial impression, the marks
are confusingly similar—especially considering the legally identical nature of the services. Where the
services of an applicant and registrant are identical or virtually identical, the degree of similarity
between the marks required to support a finding that confusion is likely declines. See Cai v. Diamond
Hong, Inc., 901 F.3d 1367, 1373, 127 USPQ2d 1797, 1801 (Fed. Cir. 2018) (quoting In re Viterra Inc.,
671 F.3d 1358, 1363, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012)); TMEP §1207.01(b).

C. Applicant’s argument that registrant has abandoned its mark through nonuse

constitutes an _improper collateral attack on the reqgistration and should not be
considered in this ex parte appeal.

Applicant argues that the owner of the cited registration has abandoned its service mark due to
nonuse. However, a trademark or service mark registration on the Principal Register is prima facie
evidence of the validity of the registration and the registrant’s exclusive right to use the mark in
commerce in connection with the specified services. See 15 U.S.C. §1057(b); TMEP §1207.01(d)(iv).

Thus, evidence and arguments that constitute a collateral attack on a cited registration, such as
information or statements regarding a registrant’s nonuse of its mark, are not relevant during ex parte

prosecution. See In re Dixie Rests., 105 F.3d 1405, 1408, 41 USPQ2d 1531, 1534-35 (Fed. Cir.



1997); In re Peebles Inc., 23 USPQ2d 1795, 1797 n.5 (TTAB 1992); TMEP 8§1207.01(d)(iv).
Accordingly, the examining attorney objects to this argument and the associated evidence in the record,

and such arguments and evidence should not be considered by the Board in this ex parte proceeding.

D. Thepurported lack of actual confusion does not obviate a likelihood of confusion.

Applicant’s argument that applicant is unaware of any actual consumer confusion between its
mark and the registered mark has little to no bearing on the likelihood of confusion determination in
this case. “*[A] showing of actual confusion is not necessary to establish a likelihood of confusion.’”
In re i.am.symbolic, llc, 866 F.3d 1315, 1322, 123 USPQ2d 1744, 1747 (Fed. Cir. 2017) (quoting
Herbko Int’'l, Inc. v. Kappa Books, Inc., 308 F.3d 1156, 1164-65, 64 USPQ2d 1375, 1380 (Fed. Cir.
2002)); TMEP 81207.01(d)(ii). “[T]he relevant test is likelihood of confusion, not actual confusion.”
In re Detroit Athletic Co., 903 F.3d 1297, 1309, 128 USPQ2d 1047, 1053 (Fed. Cir. 2018) (emphasisin
original). “Uncorroborated statements of no known instances of actual confusion . . . are of little
evidentiary value,” especialy in ex parte examination. In re Majestic Digtilling Co., 315 F.3d 1311,
1317, 65 USPQ2d 1201, 1205 (Fed. Cir. 2003).

CONCLUSION

Applicant’s mark, ULTIMA PRO WRESTLING UPW, is similar to registrant’s mark, and
applicant’s services are legally identical and closely related to registrant’s services. Accordingly,
consumers are likely to be confused as to the source of the services. In addition, any doubt regarding
this likelihood of confusion determination must be resolved in favor of the registrant. TMEP
81207.01(d)(i); see Hewlett-Packard, 281 F.3d 1265. Therefore, because confusion as to the source of
the services is likely and any doubt must be resolved in favor of the registrant, the applied-for mark
must be refused registration under Section 2(d) of the Trademark Act, 15 U.S.C. § 1052(d).

The examining attorney respectfully requests that the Board affirm the refusal to register
Applicant’s mark under Trademark Act Section 2(d).




(1] The first Office action also included a Section 2(d) refusal for a likelihood of confusion with Reg. No.
5495408 and a regquirement to disclaim the wording “PRO WRESTLING” in the mark. The cited Registration
No. 5495408 has since been cancelled and applicant disclaimed the wording “PRO WRESTLING” in aresponse,
so these issues have been resolved or withdrawn.

Respectfully submitted,

/Robert Guliano/

Robert Guliano

Examining Attorney
LO105--LAW OFFICE 105
(571) 272-0174
Robert.Guliano@USPTO.GOV

/Jennifer L. Williston/
Managing Attorney
Law Office 105



United States Patent and Trademark Office (USPTO)
USPTO OFFICIAL NOTICE

Examining attorney’ s appeal brief has issued
on March 24, 2026 for
U.S. Trademark Application Serial No. 97691670

A USPTO examining attorney has issued an appeal brief. Follow the steps below.
(1) Read the appeal brief. Thisemail isNOT the appeal brief.

(2) Submit reply brief within 20 days of March 24, 2026 , if you wish to do

so. If submitted, areply brief must be submitted using the Electronic System for
Trademark Trials and Appeals (ESTTA) and received by the USPTO on or before
11:59 p.m. Eastern Time of the last day of the reply period.

(3) Direct questions about the appeal proceeding to the Trademark Trial and
Appeal Board at 571-272-8500 or TTABInfo@uspto.gov.
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