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INTRODUCTION

The Sozosei Foundation (hereinafter, “Applicant”), has appeaded the examining attorney’s final
refusal to register the proposed mark “MENTAL ILLNESS IS NOT A CRIME” on the Principa
Register for goods and services described as “downloadable electronic publications, namely,
newsletters and reports featuring information in the field of mental health and mental illness’ in Class

9, “charitable grantmaking, namely, providing grants to non-profit organizations in the field of mental
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health and mental illness; charitable grantmaking, namely, providing grants to non-profit organizations
working to decriminalize mental health and mental illness through resources such as mental health care,
education, arts, and communications in the field of mental health and mental illness’ in Class 36, and
“providing online information in the field of mental health and mental illness accessible by means of a

website and social media web-based applications’ in Class 44.

The examining attorney refused registration pursuant to Trademark Act Sections 1, 2, 3, and 45, 15
U.S.C. 881051-1053, 1127 on the grounds that the wording is a widespread social message that fails to
function as a trademark and service mark that would distinguish the applicant’s goods or services from

others.

For the reasons cited below, it is respectfully requested that the refusal to register be affirmed.

STATEMENT OF FACTS

On April 7, 2022, the applicant filed an application under Section 1(b) of the Trademark Act to
register the mark “MENTAL ILLNESS ISNOT A CRIME” for the above listed goods and services.

On May 13, 2022, the examining attorney drafted an Examiner’s Amendment with the applicant’s
permission to amend the goods and services in the application, and subsequently approved the mark for

publication.

On May 7, 2024, the applicant submitted a Statement of Use, providing the current specimens of
record. On August 9, 2024, the examining attorney refused registration based on Trademark Act
Sections 1, 2, 3, and 45, 15 U.S.C. §881051-1053, 1127, for failing to function as a trademark or service
mark, and refused the specimens of record as not showing the mark being used in connection with the

goods or services in the application.

On November 5, 2024, the applicant responded to the refusals in a response to the initial refusals,
and on January 15, 2025, the examining attorney issued a final refusal based on Trademark Act
Sections 1, 2, 3, and 45, 15 U.S.C. §81051-1053, 1127, and finally refused the specimens as well.



On July 1, 2025, the applicant appealed the refusals to the Board, and on November 17, 2025, the
examining attorney issued a subsequent final action that maintained the final Trademark Act Sections
1, 2, 3, and 45, 15 U.S.C. 881051-1053, 1127, refusal and withdrew the final specimen refusal.

On January 16, 2026, the applicant filed its appeal brief, and on January 22, 2026, the appeal brief

was forwarded to the examining attorney.

%
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The sole issue on appeal is whether the proposed mark “MENTAL ILLNESS IS NOT A CRIME”
fails to function as a trademark or service mark pursuant to Sections 1, 2, 3, and 45 of the Trademark

Act.

ARGUMENTS

I. LEGAL STANDARD

Terms and phrases that merely convey an informational message are not registrable. In re DePorter,
129 USPQ2d 1298, 1299 (TTAB 2019) (citing In re Eagle Crest, Inc., 96 USPQ2d 1227, 1229 (TTAB
2010)); seeIn re GO & Assocs,, LLC, 90 F.4th at 1356, 2024 USPQ2d at *3. Determining whether a
term or phrase functions as a trademark or service mark depends on how it would be perceived by the
relevant public. In re Vox Populi Registry Ltd., 25 F.4th 1348, 1351, 2022 USPQ2d 115, at *2 (Fed.
Cir. 2022) (citingln re AC Webconnecting Holding B.V., 2020 USPQ2d 11048, at *3 (TTAB
2020)); TMEP 81202.04. When there are no limitations on the goods or services in the application, the
relevant public comprises all potential purchasers of the goods or services. In re Team Jesus LLC,
2020 USPQ2d 11489, at *3 (TTAB 2020) (citing Inre Yarnell Ice Cream, LLC, 2019 USPQ2d 265039,
at *5 (TTAB 2019)); see TMEP §1202.04. “The more commonly aterm or expression is used, the less
likely that the public will use it to identify only one source and the less likely that it will be recognized
by purchasers as a trademark [or service mark].” In re Ocean Tech., Inc., 2019 USPQ2d 450686, at * 3
(TTAB 2019) (citing In re Hulting, 107 USPQ2d at 1177); TMEP §1202.04(b).



A mark that would merely be perceived as a political or social slogan does not function as a
trademark or service mark to indicate the source of an applicant’s goods or services, and to identify and
distinguish them from others. Trademark Act Sections 1, 2, 3, and 45, 15 U.S.C. §81051-1053, 1127.
Where a mark consists of an informational social, political, religious, or similar kind of message that
merely conveys support of, admiration for, or affiliation with the ideals conveyed by the message, it
fails to convey source-identifying significance. Seelnre GO & Assocs., LLC, 90 F.4th 1354, 1356-57,
2024 USPQ2d 616, at *3 (Fed. Cir. 2024) (EVERYBODY VS RACISM not registrable for tote bags,
apparel, and services involving promoting awareness of the need for racial reconciliation because the
mark would be perceived merely as a commonly used message to convey an anti-racist sentiment); In
re Hulting, 107 USPQ2d 1175, 1177-79 (TTAB 2013) (holding NO MORE RINOS!, a slogan meaning
“No More Republicans In Name Only,” not registrable for a variety of paper items, shirts, and novelty
buttons because the mark would be perceived merely as a commonly used politica message); TMEP

§1202.04(b).

1. APPLICANT'S MARK, “MENTAL ILLNESS IS NOT A CRIME", IS A
WIDESPREAD SOCIAL MESSAGE THAT WOULD NOT BE PERCEIVED AS A
TRADEMARK OR SERVICE MARK

Applicant has applied to register the mark, “MENTAL ILLNESS IS NOT A CRIME” in standard

characters for:

Class 9: “downloadable electronic publications, namely, newsletters and reports featuring information

in the field of mental health and mental illness’

Class 36: “charitable grantmaking, namely, providing grants to non-profit organizations in the field of
mental health and mental illness; charitable grantmaking, namely, providing grants to non-profit
organizations working to decriminalize mental health and mental illness through resources such as
mental health care, education, arts, and communications in the field of mental health and mental
illness’

Class 44: “providing online information in the field of mental health and mental illness accessible by



means of a website and social media web-based applications’

The phrase “MENTAL ILLNESS IS NOT A CRIME” is a widespread social message used to
convey the idea that having a mental illness should not make one a criminal. Examples of this phrase
being used by third parties to convey the same message in the same manner as the applicant have been

included in the evidentiary record. They include:

* An article from the National Alliance on Mental Illness, which uses the phrase “MENTAL
ILLNESS IS NOT A CRIME” as a header when discussing the fact that one in five individuals
incarcerated are living with diagnosed mental illnesses, and that seventy percent of kids going
through the juvenile justice system have some form of mental illness. See August 9, 2024 Office
Action, TSDR pp. 7-10

* An article from Psychology Today using the phrase “MENTAL ILLNESS IS NOT A CRIME”
as the title of the article that discusses the fact that forty percent of inmates in prison facilities
have a history of mental health issues, and that “there is nothing criminal about being diagnosed
with mental illness’. See August 9, 2024 Office Action, TSDR pp. 11-14.

* An article from Jom Society, entitled “1 object: ‘MENTAL ILLNESSISNOT A CRIME'”, that
discusses objections to individuals with mental illnesses being arrested as public nuisances,
which would essentially make it legal for people with mental health issues to be arrested for
having a mental illness. The article ends with the phrase “MENTAL ILLNESS IS NOT A
CRIME’, and our laws should not be construed to make it so.” See August 9, 2024 Office
Action, TSDR pp. 17-22.

» An article from the Canadian Mental Health Association, titled, “CMHA National Statement:
MENTAL ILLNESS IS NOT A CRIME”, which discusses issues stemming from individuals
with mental health issues and their sometimes-deadly interactions with police officers. See
August 9, 2024 Office Action, TSDR pp. 25-26.

* Informational pages from ID Houston and Brays Oaks Management District, with an
advertisement from the DA’s Office in Harris County, Texas, which notes that “MENTAL
ILLNESS ISNOT A CRIME”, and that the DA’s Office in Houston, in partnership with other
organizations, helped thousands of non-violent offenders receive mental health treatments rather
than jailtime. See August 9, 2024 Office Action, TSDR pp. 27-28; see also January 15, 2025
Final Action, TSDR pp. 13-14.

* An article from the Fairfax County Government News Center, titled “MENTAL ILLNESS IS
NOT A CRIME: What Y ou Need to Know About Diversion First”, which discusses “an award-
winning program that gives alternatives to incarceration for people with mental illness, co-
occurring substance use disorders and/or developmental disabilities’, and the fact that having
one of these should not make one punishable by law. See August 9, 2024 Office Action, TSDR
pp. 31-33.

* An opinion piece from The Florida Times-Union, which argues that Florida has a “broken
mental health system”, and that because of this, delays in mental health treatments cause



individuals to be put, ultimately, in criminal justice systems rather than providing them care in
the mental health or medical systems. See August 9, 2024 Office Action, TSDR pp. 36-38.

A press release from the office of Katie Porter, discussing a bipartisan mental health act that
would have created grant programs to help hire, train, and dispatch mental health professionals
to respond to mental heath emergencies and establish best practices for menta health
professionals responding to such problems, noting that “MENTAL ILLNESS IS NOT A
CRIMFE’, and it’s time we stop treating it as one”. See August 9, 2024 Office Action, TSDR pp.
41-43.

An article from Lookout Santa Cruz, titled “MENTAL ILLNESS ISNOT A CRIME; let’s stop
criminalizing it as one”’, which discusses mental health issues and programs, and how they
relate to the criminal justice system in Santa Cruz. See August 9, 2024 Office Action, TSDR pp.
47-55.

An opinion article from The Washington Post, entitted “MENTAL ILLNESS IS NOT A
CRIME. Palice should not respond like it is’, which notes that Atlanta individuals are “often
jailed for mental health” issues, and that there are people working to fix this. See August 9, 2024
Office Action, TSDR p. 58.

An editorial from The Gazette, titled, “EDITORIAL: MENTAL ILLNESS ISNOT A CRIME”,
which discusses an investigative series on Colorado’s mental health care crisis in their prisons,
and the “severe shortage of mental health care” in said prisons. See August 9, 2024 Office
Action, TSDR pp. 61-64.

An article from Delaware Online, titled “MENTAL ILLNESS IS NOT A CRIME’, which
discusses an instance where a woman having a mental health crisis was forcefully detained, and
arguing that because twenty percent of Americans as a whole suffer from some form of mental
health issue, police officers and law enforcement agencies must find more effective and less
destructive manners in which to deal with individuals having a mental health crisis. See August
9, 2024 Office Action, TSDR pp. 67-70.

An article from Elizabeth Kelley, a lawyer, which states, “MENTAL ILLNESS IS NOT A
CRIME’, but too often, individuals with mental health conditions end up in the criminal justice
system.” See January 15, 2025 Office Action, TSDR pp. 7-10.

An article from Action Network titled, “MENTAL ILLNESS IS NOT A CRIME: Drop the
Charges Against James Ramsay”, which discusses an individual diagnosed with schizophrenia
and bipolar disorder and his arrest for assault. See January 15, 2025 Office Action, TSDR pp.
16-18.

A petition from Change.org titled “MENTAL ILLNESS IS NOT A CRIME”, which discusses a
confrontation between an individual and law enforcement officers that ended in the individual’s
death. See January 15, 2025 Office Action, TSDR pp. 20-22.

An article from SocialistWorker.org, titled “MENTAL ILLNESS IS NOT A CRIME”, which
goes on to discuss a confrontation between an individual who was killed by a police officer, and
how, when dealt with by police, individuals having mental health crises often end up in prison,
rather than being provided mental health treatment that they need. See January 15, 2025 Office



Action, TSDR pp. 26-29.

In each of the cases noted above, the articles and webpages that use the phrase “MENTAL ILLNESS
ISNOT A CRIME”, do so to connote a widespread informational, political, or social justice message,
namely, that an individual who has a mental illness should not be prosecuted for having said mental
illness, or, put more directly, having a mental illness does not make one a criminal. The message's
succinct, direct impact makes it useful as a social message around the world, as shown in the evidence
of record, which contains numerous articles that are mostly from the United States, but also includes

articles from Canada and even Singapore.

Moreover, when viewing the specimen in the present case, the wording “MENTAL ILLNESS IS
NOT A CRIME” isused in the identical manner as that of all of the articles and webpages noted above.
Specifically, the applicant’s specimen shows that wording being used as a slogan or article title at the
top of a webpage that then goes on to immediately state, “Having a mental illness is not a crimina
offense.” The specimen also uses that wording in a slide presentation that discusses steps for helping to
destigmatize mental health issuesin the United States, and as the title of their podcast. See May 7, 2024
Fpecimen, TDOR pp.1-11. Besides the podcast, none of these usages shows the mark being used as
anything other than a social slogan or message. In fact, when reviewing the specimens of record,
consumers would amost certainly view the Sozosel Foundation as the source of the services, and
merely view the wording “MENTAL ILLNESS ISNOT A CRIME” as atagline or slogan used to help
destigmatize and show people that having a mental illness does not make one a criminal. Put simply,
the applicant uses this phrase on the specimens of record in same manner as the other entities in the

evidence of record —to convey awidespread social message that having amental illnessis not a crime.

The applicant argues that the applied-for mark is both a source identifier and a social message. See
Appeal Brief, TSDR pp.5-7. In support, the applicant has provided a number of registrations showing
slogans that have been registered on the Principal Register, as well as some applications that have been
held to be merely informational. The registrations submitted by the applicant are irrelevant to the issue
at hand. For example, the applicant has supported this argument with registrations for slogans such as

“A MIND IS A TERRIBLE THING TO WASTE", “OPEN MINDS. OPEN HEARTS. OPEN



DOORS’, and “COMMON CAUSE HOLDING POWER ACCOUNTABLE”". See Appeal Brief, TSDR
pp.10-12. As an initial matter, prior decisions and actions of other trademark examining attorneys in
applications for other marks have little evidentiary value and are not binding upon the USPTO or the
Trademark Trial and Appeal Board. TMEP 8§1207.01(d)(vi); seeln re USA Warriors Ice Hockey
Program, Inc., 122 USPQ2d 1790, 1793 n.10 (TTAB 2017). Each caseis decided on its own facts, and
each mark stands on its own merits. In re Cordua Rests., Inc., 823 F.3d 594, 600, 118 USPQ2d 1632,
1635 (Fed. Cir. 2016) (citing In re Shinnecock Smoke Shop, 571 F.3d 1171, 1174, 91 USPQ2d 1218,
1221 (Fed. Cir. 2009); In re Nett Designs, Inc., 236 F.3d 1339, 1342, 57 USPQ2d 1564, 1566 (Fed. Cir.
2001)). Here, the registrations are not only irrelevant because prior decisions are not binding upon the
USPTO and Trademark Trial and Appeal Board, but also because none of those registrations were

issued failure to function refusals or found to be informational .

However, the registrations relied upon by the applicant, such as those for “THINK GREEN”,
“DRIVE SAFELY”, “GOD BLESS THE USA”, and “HAVE A GREAT DAY”, are relevant to the
case at hand. See Appeal Brief, TSDR pp.10-12. While the applicant argues that their mark “is not in
such common parlance as [the marks in the registrations noted above], and that “[m]erely submitting
dictionary definitions to show that an applied-for mark conveys a social message is insufficient to
support a failure-to-function refusal”, See id., the refusal is not merely based on dictionary definitions,
and the evidence shows that their proposed mark has come to be used in the same common parlance as
those marks, which were found to be merely informational or conveyed a widespread political or social
message. The dictionary definitions were only used to show the meaning or significance of these terms
when put together, and the rest of the evidence of record consists of numerous articles and webpages
from a variety of sources that all use the phrase “MENTAL ILLNESS IS NOT A CRIME” to convey

the message that having a mental illness does not make one a criminal.

The applicant next argues that there is insufficient evidence to support a finding that the mark is a
widespread social message. Within this, the applicant argues 1) the references are outdated, 2) foreign
use has no probative value, 3) titles of creative works are not evidence that entities use this phrase as a

social message, 4) twelve of the references are obscure, and 5) even if the evidence were not deficient,



there is not enough evidence to show this term is widely used. See Appeal Brief, TSDR pp.8-17. These
arguments are not persuasive. First, the applicant argues that because the Psychology Today, The
Gazette, the Delaware Online, and the SocialistWorker.org articles al are from over two or three years
prior to the applicant’s filing, they should be afforded little, if any probative weight. In support, the
applicant points to Tao Licensing, LLC v. Bender Consulting, Ltd., 125 USPQ2d 1043. That case, and
its holding, are inapplicable here. At issue in that cancellation proceeding was whether or not the
wording “TAO” was diluted with respect to the food services industry due to an issue between
confusingly similar marks. The Board's holding was not that the evidence was not probative, but that
the Petitioner’ s mark was so famous that third party registrations and evidence of use was not sufficient
to deem the term diluted or weak with respect to those services. See Tao Licensing, LLC v. Bender
Consulting, Ltd., 125 USPQ2d 1043, 1055. Here, the issue is not whether the wording is diluted or
weak, but whether it is a widespread social message. The more evidence of entities and individuals
using this phrase, the more likely this phrase or wording is widely used. The fact that some of the
pieces of evidence are from a few years prior to the applicant’s application indicates that this phrase

was used well before the applicant even applied for the mark.

The applicant’s additional arguments that the evidence from foreign countries, the evidence from
“obscure” geographic locations, and the evidence showing phrase being used as the title of articles are
deficient are also not persuasive. See Appeal Brief, TSDR pp.11-16. The evidence of record clearly
shows that this wording is widely used across geographic locations throughout the United States. For
example, the evidence shows that this phrase is used in Delaware, California, Texas, Colorado,
Georgia, Florida, and Virginia, to name just a few States. The additional evidence, showing the phrase
being used by Canadian and Singaporean sources were merely provided to show that this phrase is not
just widely known or used by U.S. consumers in the mental heath industry, but by entities and
individuals in the mental health industry throughout other countries around the world. Furthermore, the
fact that the phrase “MENTAL ILLNESS IS NOT A CRIME” is the title, or part of the title, of an
article does not mean that the wording would not be seen as a widespread social message. The
applicant’s reliance on the non-precedential case In re Rodeowave Entm't, LLC, 2020 TTAB LEXIS

484, is unpersuasive here, which noted that most of the evidence merely showed the wording “JUST



ANOTHER DAY IN PARADISE” asthetitle of creative works. Seeid. at *10-13. Here, unlike merely
being creative works, that phrase is being used in those titles to convey an immediate, clear message
prior to the discussion in those articles — that merely having a mental illness does not make one a
criminal, or should subject one to criminal punishment. The rest of the text in those articles merely

discusses specific issues within the intersection between mental health and the criminal justice system.

The applicant also argues that, even if the evidence of record were not deficient, there is not
sufficient evidence to support a finding of a failure to function refusal. See Appeal Brief, TSDR pp.16-
17. Thisargument is also not persuasive. Thereis no specific amount of evidence required to show that
amark failsto function or is a widespread social message. While the applicant argues that the Board in
In re Go & Assocs. and In re Hulting held that the marks failed to function after the examining
attorneys in those cases provided over thirty pieces of evidence, neither of those cases set precedents
that there must be a set amount of evidence to show that a term or phrase failed to function.
Furthermore, the Court of Appeals for the Federal Circuit and Trademark Trial and Appeal Board have
long recognized that the USPTO has limited resources for obtaining evidence when examining
applications for registration; the practicalities of these limited resources are routinely taken into account
when reviewing a trademark examining attorney’s action. See In re Pacer Tech., 338 F.3d 1348, 1352,
67 USPQ2d 1629, 1632 (Fed. Cir. 2003) (citing In re Loew’s Theatres, Inc., 769 F2d 764, 768, 226
USPQ 865, 868 (Fed. Cir. 1985)); In re Mr. Recipe, LLC, 118 USPQ2d 1084, 1087 n.4 (TTAB 2016)
(quoting In re Budge Mfg., Inc., 857 F.2d 773, 775, 8 USPQ2d 1259, 1260-61 (Fed. Cir. 1988)); TBMP
81208 nn.2 & 11. Here, the evidence of record clearly shows that this phrase is commonly used as a
widespread social message. From individuals in the House of Representatives to District Attorneys to
journalists, this phrase is commonly used to spread the message that just because one has a mental

ilIness, that does not mean that one should be subject to criminal charges.

By contrast, there is no evidence provided by the applicant that shows consumers would recognize
this widespread social message slogan as an indicator of source, that they would perceive this wording
as a trademark or service mark, or that they would recognize this phrase as exclusively pointing to the

applicant and their services. The applicant merely argues that because they have a prior registration for



the wording “MENTAL ILLNESS IS NOT A CRIME” for downloadable and non-downloadable
podcasts, this wording would be seen as a source indicator due to the registration's closely related
goods and services. See Appeal Brief, TSDR pp. 17-18. This argument is not persuasive because when
determining whether an applied-for mark is eligible for registration, each application must be
considered on its own record. In re Cordua Rests,, Inc., 823 F.3d 594, 600, 118 USPQ2d 1632, 1635
(Fed. Cir. 2016) (“[The Federal Circuit], like the Board, must evaluate the evidence in the present
record to determine whether there is sufficient evidence.. . . .”); In re Shinnecock Smoke Shop, 571 F.3d
1171, 1174, 91 USPQ2d 1218, 1221 (Fed. Cir. 2009) (“Applicant’s allegations regarding similar marks
are irrelevant because each application must be considered on its own merits.”); see also In re Nett
Designs, Inc., 236 F.3d 1339, 1342, 57 USPQ2d 1564, 1566 (Fed. Cir. 2001) (“Even if some prior
registrations had some characteristics similar to Nett Designs' application, the PTO’ s allowance of such
prior registrations does not bind the [Trademark Trial and Appeal] Board or this court.”). As an initial
matter, podcasts are not closely related to newsdletters, reports, charitable grantmaking services, or
providing online mental health information. These are distinct and very different goods or services. In
addition, as discussed immediately above, applications are considered on their own merits. Here, the
wording at issue is only used as a slogan or tagline that merely conveys the widespread social message
that having a mental illness is not a crime. Therefore, the applicant’s argument that the examining
attorney should have considered their companion application or prior registration when considering the

present application’ s registrability is unpersuasive.

The applicant last argues that because the specimen refusal was withdrawn, it is “logically
inconsistent” to maintain the failure to function refusal. See Appeal Brief, TSDR p. 19. Thisargument is
also unpersuasive. The issue at hand in this case is whether the mark, “MENTAL ILLNESS IS NOT A
CRIME", is registrable even though it is a widespread social message. Whether a specimen shows that
the applicant provides the services in the application is an entirely different issue. Even if the
specimens are considered, they do not show that the applicant uses the phrase “MENTAL ILLNESS IS
NOT A CRIME” in a source-identifying manner. Moreover, the applicant’s use of the phrase mirrors
many of the uses shown in the evidentiary record, namely, that of a slogan or tagline that only conveys

a widespread social message. Therefore, the applicant’s assertion that the withdrawal of the specimen



refusal is inconsistent with the maintenance of the failure to function refusal is unpersuasive and

ultimately not at issue here.

The proposed mark, “MENTAL ILLNESS IS NOT A CRIME”, is awidespread social message used
in the United States and around the world to connote the idea that mental iliness does not equate to
criminality. Therefore, based on the evidentiary record presented, as well as the applicant’s own use of
the mark, the proposed mark does not function as a trademark or service mark for the goods or services

identified in the application.

CONCLUSION

For the foregoing reasons, the examining attorney respectfully requests that the refusal to register the
applied-for mark on the basis of Trademark Act Sections 1, 2, 3, and 45, 15 U.S.C. §81051-1053, 1127,
be affirmed because the proposed mark does not function as a trademark or service mark to indicate the

source of the applicant’s goods or services and to distinguish them from others.

Respectfully submitted,

[Trenton Davig/

Trenton Davis

Trademark Examining Attorney (Michael Kazazian, Managing
Attorney)

Law Office 109

(571) 272-0593

Trenton.Davis@uspto.gov
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