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REQUEST FOR RECONSIDERATION AFTER FINAL ACTION DENIED

 

Issue date:  April 26, 2023

Applicant’s request for reconsideration ("Request") is denied.  See 37 C.F.R. §2.63(b)(3).  The 
trademark examining attorney has carefully reviewed applicant’s request and determined the request 
did not:  (1) raise a new issue, (2) resolve all the outstanding issue(s), (3) provide any new or 
compelling evidence with regard to the outstanding issue(s), or (4) present analysis and arguments that 
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were persuasive or shed new light on the outstanding issue(s).  TMEP §§715.03(a)(ii)(B), 715.04(a).  
 
Accordingly, the Descriptiveness Refusal under Trademark Act Section 2(e)(1) made final in the Office 
action dated August 9, 2022 is maintained and continued.  See TMEP §§715.03(a)(ii)(B), 715.04(a).  
 
Applicant's Arguments 
 
In its Request, applicant argues that, "all of the goods identified in each of the three classes for which 
registration is sought should be considered ... [but the Office Action] does not appear to have 
considered or analyzed each of the applied-for goods ... separately."  Applicant explains that the 
descriptiveness analysis is different for its bottle closures for storing and dispensing additives to water 
in Class 020 and bottles with closures for storing and dispensing additives in Class 021 from applicant's 
flavored beverages in Class 032.  Applicant states that the examining attorney has provided, "a blanket 
rejection of all the goods identified in the application without regard to distinctions among the 
identified goods."  See Request at 5.  This is the same argument applicant provided in its 
communication filed on May 23, 2022: "Applicant respectfully requests that the examining attorney 
reconsider the applicability of asserted descriptiveness analysis with reference to each class of 
identified goods. See TMEP §1213."  See Response to Office action at 8.   
 
A mark does not need to be merely descriptive of all the goods or services specified in an application.  
In re Chamber of Commerce of the U.S., 675 F.3d 1297, 1300, 102 USPQ2d 1217, 1219 (Fed. Cir. 
2012); In re Zuma Array Ltd., 2022 USPQ2d 736, at *5-6 (TTAB 2022).  “A descriptiveness refusal is 
proper ‘if the mark is descriptive of any of the [goods or] services for which registration is sought.’”  In 
re Chamber of Commerce of the U.S., 675 F.3d at 1300, 102 USPQ2d at 1219 (quoting In re 
Stereotaxis Inc., 429 F.3d 1039, 1040, 77 USPQ2d 1087, 1089 (Fed. Cir. 2005)).  Thus, applicant's 
argument fails.  
 
As stated in the prior Office action, applicant's reference to TMEP §1213 to support its assertion that 
the Trademark Manual of Examining Procedure requires analysis of each of the applied-for goods 
separately is inapposite. TMEP §1213 pertains to disclaimers, making it inapposite to applicant's 
arguments.  There is no support for applicant's assertion.  Thus, applicant's argument fails.   
 
In its Request, applicant requests guidance so that it might propose amendments to the identification of 
goods that might overcome the descriptiveness refusal.   
 
A more granular analysis will not overcome the descriptiveness of FLAVOR CARTRIDGE in the 
context of applicant's plastic bottle closures or its plastic water bottles with caps that store and dispense 
additives or its flavored beverages.   
 
As stated in the prior Office action, the evidence from The American Heritage Dictionary shows 
FLAVOR means, "flavoring"; and CARTRIDGE means, "A small modular unit designed to be inserted 
into a larger piece of equipment: [e.g.] an ink cartridge; a disposable cartridge of caulking compound." 
Therefore, the wording merely describes closures or dispensers that are inserted into a larger piece of 
equipment and used to deliver flavoring. FLAVOR CARTRIDGE also describes a primary feature of 
applicant's flavored waters and related beverages, i.e. the goods feature cartridges to dispense flavor 
into drinking water.   
 
The trademark examining attorney refers to the Internet website excerpts attached to the prior Office 
action in which FLAVOR CARTRIDGE and/or FLAVOR and/or CARTRIDGE is used in reference to 



goods such as applicant's bottles, closures, dispensers, flavorings and related goods.  
 

According to applicant's own website: "Fill your Cirkul bottle with drinking water and 
attach the lid. Unwrap your flavor cartridge, insert it in the lid opening, and fasten it by 
turning clockwise into place." See https://drinkcirkul.com/pages/getting-started.  "Flavor 
Cartridge: Refill with ANY liquid water enhancer. Compatible with Mio, Crystal Light, 
Stur." See https://www.amazon.com/Infuze-Hydration-Water-
BottleStraw/dp/B08KWP63HR?th=1 (gathered November 23, 2021).  

 
"Flavor cartridges" See 
https://drinkfission.com/products/flavors/?variant=37206860988582 (gathered November 
23, 2021).  

 
The examining attorney also directs applicant's attention to the excerpts from makers and sellers of 
bottles for beverages as well as beverages themselves attached to the present Office action.  See 
www.amazon.com, www.cokesolutions.com, www.thirstforwater.com.  For example, PUR Flavor 
Options Pitcher features a flavor cartridge, an attachment to its water bottles that add fruit flavoring to a 
user's water.  See attached.  
 
Applicant next argues that FLAVOR CARTRIDGE has an incongruous aspect.  
 
Applicant explains that in the Final Office action, the examining attorney asserted that the presence of a 
space between the terms, "FLAVOR" and "CARTRIDGE" undercuts applicant's position that the mark 
creates an incongruity.  The reference to the presence or absence of a space pertained to a unitary, not 
descriptiveness analysis: "While "FLAVORCARTRIDGE" might be unitary because there is no space 
between the terms, "FLAVOR CARTRIDGE" is not incongruous but merely descriptive of applicant's 
bottles [...]."  See Final Office action.  
 
Applicant asserts that FLAVOR CARTRIDGE is incongruous in the context of its goods.  The attached 
excerpt from The American Heritage Dictionary shows that "incongruous" means, "Not in keeping with 
what is correct, proper, or logical; inappropriate: incongruous behavior."  There is no incongruity in the 
term FLAVOR CARTRIDGE.  In the context of applicant's plastic bottle closures that feature 
cartridges that dispense flavorings as well as its water bottles with closures for dispensing flavorings, 
and in the context of applicant's flavored waters, there is nothing illogical about a FLAVOR 
CARTRIDGE that is part of a bottle or dispenser or flavored waters that feature a flavor cartridge.  
There is no incongruity between the terms.   
 
Thus, applicant's argument fails. 
 
Summary   
 
It may help applicant to consider that two major reasons for not protecting descriptive marks are (1) to 
prevent the owner of a descriptive mark from inhibiting competition in the marketplace and (2) to avoid 
the possibility of costly infringement suits brought by the trademark or service mark owner. In re Abcor 
Dev. Corp., 588 F.2d 811, 813, 200 USPQ 215, 217 (C.C.P.A. 1978); TMEP §1209. Businesses and 
competitors should be free to use descriptive language when describing their own goods and/or services 
to the public in advertising and marketing materials. See In re Styleclick.com Inc., 58 USPQ2d 1523, 
1527 (TTAB 2001).



 
In other words, applicant is barred from preventing other market participants from using the term, 
FLAVOR CARTRIDGE for, "Plastic bottle closures, namely, dispensing closures for water bottles; 
dispensing closures not of metal for water bottles for storing and dispensing additives to water 
dispensed from the bottle; bottle closures not of metal; bottle and container closures of plastic; plastic 
closure components for containers, namely, dispensing closures with features for storing and dispensing 
additives to be added as liquid is dispensed from a container," because applicant's competitors need to 
use the term, FLAVOR CARTRIDGE to describe their own plastic bottle closures. Similarly, applicant 
may not prevent market participants from using the term FLAVOR CARTRIDGE to describe their, 
"Reusable plastic water bottles, sold empty, with closures for storing and dispensing additives as water 
is dispensed from the bottle; portable beverage dispensers," because competitors' plastic bottles with 
dispensers and beverage dispensers may also feature FLAVOR CARTRIDGES.   
 
With respect to applicant's, "Flavored waters, sports and energy drinks, soft drinks, fruit drinks, fruit-
based beverages, and mineral waters; Syrups and liquid concentrates for making flavored waters, sports 
and energy drinks, soft drinks, fruit drinks, fruit-based beverages, and mineral waters; Beverage 
ingredient cartridges containing liquid ingredients, namely, syrups and liquid concentrates for making 
flavored waters, sports and energy drinks, soft drinks, fruit drinks, fruit-based beverages, and mineral 
waters," market competitors need to be able to describe how their beverages feature flavor cartridges.  
 
Determining the descriptiveness of a mark is done in relation to an applicant’s goods, the context in 
which the mark is being used, and the possible significance the mark would have to the average 
purchaser because of the manner of its use or intended use. See In re The Chamber of Commerce of the 
U.S., 675 F.3d 1297, 1300, 102 USPQ2d 1217, 1219 (Fed. Cir. 2012) (citing In re Bayer 
Aktiengesellschaft, 488 F.3d 960, 963-64, 82 USPQ2d 1828, 1831 (Fed. Cir. 2007)); TMEP 
§1209.01(b). Descriptiveness of a mark is not considered in the abstract. In re Bayer Aktiengesellschaft, 
488 F.3d at 963-64, 82 USPQ2d at 1831.
 
If applicant has already filed an appeal with the Trademark Trial and Appeal Board, the Board will 
be notified to resume the appeal.  See TMEP §715.04(a).  
 
If applicant has not filed an appeal and time remains in the response period for the final Office 
action, applicant has the remainder of that time to (1) file another request for reconsideration that 
complies with and/or overcomes any outstanding final requirement(s) and/or refusal(s), and/or (2) file a 
notice of appeal to the Board.  TMEP §715.03(a)(ii)(B).

 

/Gilbert Swift/
Gilbert Swift
Trademark Examining Attorney
Law Office 109
(571) 272-9028
Gilbert.Swift@USPTO.GOV
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Flavored water 
Contra Costa Times (California) 

July 27, 2007 Friday 
 

 
Copyright 2007 Contra Costa Newspapers All Rights Reserved 
Section: HOME AND GARDEN; Lifestyle 
Length: 107 words 
Byline: Contra Costa Times 

... This is sure to stir up the water wars. The newest gadget in water filtration comes from Procter & Gamble, who've 
found a way to add a squirt of flavor into your water, right from the tap filter. 

The PUR Flavor Options melds a home filtration system with a flavor cartridge, or in a filtration pitcher. You can add 
as much or as little of the fruity flavors as your want. 
The flavors contain no calories, sugars or dyes, and come in three flavors: raspberry, strawberry and peach. 
The various-sized pitchers sell in the $20 to $30 range, while the  ... 
 

 
End of Document 
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United States Patent and Trademark Office (USPTO)

USPTO OFFICIAL NOTICE

Office Action (Official Letter) has issued  
on April 26, 2023 for  

U.S. Trademark Application Serial No. 97087351

A USPTO examining attorney has reviewed your trademark application and issued an Office 
action.  You must respond to this Office action to avoid your application abandoning.  Follow 
the steps below.  

(1)  Read the Office action.  This email is NOT the Office action.  

(2)  Respond to the Office action by the deadline using the Trademark Electronic Application 
System (TEAS) or the Electronic System for Trademark Trials and Appeals (ESTTA), as 
appropriate.  Your response and/or appeal must be received by the USPTO on or before 11:59 
p.m. Eastern Time of the last day of the response deadline.  Otherwise, your application will 
be abandoned.  See the Office action itself regarding how to respond.  

(3)  Direct general questions about using USPTO electronic forms, the USPTO website, the 
application process, the status of your application, and whether there are outstanding deadlines 
to the Trademark Assistance Center (TAC).  

After reading the Office action, address any question(s) regarding the specific content to the 
USPTO examining attorney identified in the Office action.  

GENERAL GUIDANCE
Check the status of your application periodically in the Trademark Status & 
Document Retrieval (TSDR) database to avoid missing critical deadlines.  

•

Update your correspondence email address to ensure you receive important USPTO 
notices about your application.  

•

Beware of trademark-related scams.  Protect yourself from people and companies that 
may try to take financial advantage of you.  Private companies may call you and pretend 
to be the USPTO or may send you communications that resemble official USPTO 
documents to trick you.  We will never request your credit card number or social security 
number over the phone.  Verify the correspondence originated from us by using your 
serial number in our database, TSDR, to confirm that it appears under the “Documents” 
tab, or contact the Trademark Assistance Center.  

•

http://tsdr.uspto.gov/documentviewer?caseId=sn97087351&docId=RRD20230426
https://www.uspto.gov/trademarks/apply/abandoned-applications
https://www.uspto.gov/trademark
https://www.uspto.gov/learning-and-resources/support-centers/trademark-assistance-center
https://www.uspto.gov/trademarks/apply/check-status-view-documents
http://tsdr.uspto.gov/documentviewer?caseId=sn97087351&docId=RRD20230426
http://tsdr.uspto.gov/documentviewer?caseId=sn97087351&docId=RRD20230426
https://teas.uspto.gov/ccr/cca
https://www.uspto.gov/trademarks/protect
http://tsdr.uspto.gov/documentviewer?caseId=sn97087351&docId=RRD20230426
https://www.uspto.gov/learning-and-resources/support-centers/trademark-assistance-center


Hiring a U.S.-licensed attorney.  If you do not have an attorney and are not required to 
have one under the trademark rules, we encourage you to hire a U.S.-licensed attorney 
specializing in trademark law to help guide you through the registration process.  The 
USPTO examining attorney is not your attorney and cannot give you legal advice, but 
rather works for and represents the USPTO in trademark matters.  

•

 

https://www.uspto.gov/trademarks/basics/why-hire-private-trademark-attorney

