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Opinion by Adlin, Administrative Trademark Judge:

Applicant Cirkul, Inc. seeks a Principal Register registration for the proposed
mark FROSTED, in standard characters, for:

Coffee and coffee-based beverages; coffee-based additives
sold in portion-controlled containers for use in beverage
delivery systems and machines; beverage cartridges and
beverage pods containing coffee or coffee-based additives
for making coffee and coffee-based beverages, in
International Class 30; and

Coffee-flavored non-alcoholic beverages and soft drinks;
beverage ingredient cartridges and pods containing liquid
ingredients, namely, syrups and liquid concentrates for
making beverages and soft drinks; coffee-flavored additives
in the nature of syrups and liquid concentrates for
beverages sold in portion-controlled containers for use in
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beverage delivery systems and machines, in International
Class 32.1

The Examining Attorney refused registration on the ground that the proposed
mark is merely descriptive of the identified goods under Section 2(e)(1) of the
Trademark Act, 15 U.S.C. § 1052(e)(1). After the refusal became final, Applicant
appealed and filed a request for reconsideration that was denied. The appeal is fully
briefed.

I. Evidence and Arguments

The Examining Attorney relies on a dictionary definition of the noun “frost,” which
means “[a] deposit of minute ice crystals formed when water vapor condenses at a
temperature below freezing.” August 1, 2022 Office Action TSDR 10. When used as a
verb, “frost” means “[t]o cover with frost.”2 Id.

The Examining Attorney also relies on third-party uses of the term with
beverages, including coffee. Some of these beverages are fruit-based. For example,
Chick-fil-A’s “Frosted Sunrise” is a frozen “creamy, icy drink” that “combines the
chain’s vanilla ‘Icedream’ ice cream and Simply Orange Juice” and “extends Chick-
fil-A’s Frosted beverage lineup, which already includes Frosted Lemonade, Frosted

Coffee and Frosted Strawberry-Lemonade.” November 23, 2021 Office Action

1 Application Serial No. 97058867, filed October 4, 2021 under Section 1(b) of the Trademark
Act, 15 U.S.C. § 1051(b), based on an alleged intent to use the mark in commerce.

2 https://ahdictionary.com/word/search.html?q=frosted. Where possible, citations to the
application file are to the USPTO’s Trademark Status & Document Retrieval (“I'SDR”) online
database, by page number, in the downloadable .pdf format. However, for reasons which are
not clear, evidence submitted with the November 23, 2021 Office Action is absent from the
downloadable .pdf accessible through TSDR, and we therefore cite that evidence by its URL.
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(printout from “cspdailynews.com”) (emphasis added). Cork Wine and Tapas offers a
“frosted cranberry” cocktail, made with cranberry vodka. February 27, 2023 Denial
of Request for Reconsideration TSDR 51. Jay’s Café & Trading Co. offers a “frosted
peach lemonade.” Id. at 57. A Pinterest user created a “board” of additional fruity
“frosted drinks,” also called “slushies.” November 23, 2021 Office Action (printout
from “pinterest.com”).

Chick-fil-A’s “frosted coffee” is far from the only third-party coffee-based frosted
beverage. Café Borrone’s beverage menu features “frosted mocha” (as well as “frosted

lemonade”), as shown below:

CAFE BORRONE

OUR BEVERAGE MENU

The Legendary Frosted Mocha Steamed Beverages Without Blended Espresso Drinks
T { + = ir L’spxe:so 2lended White Chocclacze
New Frosted Lemonade

Smoothie

cup of Coffee for Here Affogato Pi cafeé
Hand Squeazed Juice =

February 27, 2023 Denial of Request for Reconsideration TSDR 49 (highlighting
added). Hydration Kokomo offers “frosted coffee,” described as “Soft Serve vanilla ice
cream blended with sweetened coffee, add flavor and whipped cream if desired!,” as

shown below:
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HYDRATION KOKOMO Searct Q

MENU CURBSIDE CONTACT US 765-626-3555 hydrationstation46936@ya

Frosted Coffee

$3.50

Frosted Coffee
Small-18 oz clear

Large- 24 oz clear (+$1.00)

Espresso
No Espresso
1 shot Espresso (+$1.00

2 shot Espresso (+$2.00)

Flavoring

No Extra Flavoring

Id. at 54-55 (highlighting added).

There are a number of “frosted coffee” recipes posted online. For example, a
Canadian dairy farmer association promotes a recipe for “creamy frosted coffee”
that features coffee ice cream. November 23, 2021 Office Action (printout from
“dairyfarmersofcanada.ca”) (emphasis added).3 Similarly, Service Food Market’s
website features a “frosted coffee float” recipe that includes ice cream as an
ingredient, while Big Oven’s “frosted coffee” recipe also features ice cream and
instructs that that drink be served “in large goblets over coffee ice cubes.” Id.
(printouts from “servicefood.com” and “bigoven.com”) (emphasis added). The “A Night
Owl]” blog includes a “homemade frosted coffee” recipe that calls for “International

Delight Vanilla Iced Coffee,” vanilla ice cream and ice. February 27, 2023 Denial of

3 We give this evidence little weight because it is from a foreign website. At the same time,
we do not need evidence to know that Canada and the United States share not only a long
border, but oftentimes the same media, as well as the same food and beverage sources and
consumption habits. Thus, some United States consumers may have been exposed to this
recipe, which has limited probative value regarding English usage as well as consumer
perceptions in North America.
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Request for Reconsideration TSDR 17, 27 (emphasis added). The “Balancing Pieces”
blog posted another “frosted coffee” recipe featuring the same exact ingredients, in
the same proportions, as the “A Night Owl” recipe. Id. at 35 (emphasis added).
Read.Eat.Repeat’s “mocha frosted coffee” recipe is “on the skinny side for frosted
coffees,” id. at 63, and one of the recipe’s ingredients 1s “1 cup ice cubes” that are to
be “blended” with the other ingredients. Id. at 65-66 (emphasis added). The “Ready
Set Eat” blog’s “frosted coffee float” recipe features vanilla ice cream. Id. at 69-70
(emphasis added).

Finally, the Examining Attorney relies on third-party registrations of marks
including the term “frosted.” While some of these registrations are not for beverages,
and thus have little relevance here, we find the following registrations relevant: (1)
Registration No. 2161801 (FROSTED SMOOTHIE & Design, with “FROSTED
SMOOTHIE” disclaimed, for a “nondairy-based frozen dessert made essentially from
water, sweetener, flavoring and other ingredients”); (2) Registration No. 5605101
(FROSTED SUNRISE, with “FROSTED” disclaimed, for “non-alcoholic frozen
beverages”); and (3) Registration No. 3333158, issued under Section 2(f) of the Act
(FROSTED ORANGE, with “ORANGE” disclaimed, for “restaurant services, namely,
the preparation and serving of a cold, milkshake-like beverage made from ingredients
that include vanilla shake mix and orange drink”). Id. at 90-93; August 1, 2022 Office

Action TSDR 16-17.4

4 The Examining Attorney also introduced evidence that registrations Applicant relies upon
(Registration Nos. 2458316 and 4500942) have been cancelled. Compare August 1, 2022
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The Examining Attorney argues that this this third-party use and registration
evidence shows that “frosted” is commonly “used to describe a type of drink or
beverage such as Applicant’s.” 10 TTABVUE 4.5 Furthermore, if Applicant had
exclusive rights to “frosted” for beverages, that could prevent “all other market
participants from using this descriptive term to tell potential customers about their
‘frosted’ beverages.” Id. at 7.

For its part, Applicant relies on a different dictionary definition of “frosted” as an
adjective, which means “coated or decorated with icing” or “coated with sugar.” May
23, 2022 Office Action Response TSDR 17.6 It also relies on third-party registrations,
two of which, as indicated, have been cancelled. The other one, like some of the
Examining Attorney’s third-party registrations, is minimally relevant because it does
not identify beverages.”

In response to the Examining Attorney’s information request, November 23, 2021
Office Action TSDR 3-4, Applicant also introduced, as shown below, “screenshots of
coffee-based and coffee flavored beverages currently sold by Applicant” that “are
similar to the goods Applicant intends to sell in connection with the applied-for

mark”:

Office Action TSDR 12-15 with May 23, 2022 Office Action Response TSDR 19-21. We have
not considered cancelled registrations. Sunnen Prods. Co. v. Sunex Int’l Inc., 1 USPQ2d 1744,
1747 (TTAB 1987).

5 Citations to the appeal record are to TTABVUE, the Board’s online docketing system. The
number preceding TTABVUE corresponds to the docket entry number, and any numbers
following TTABVUE refer to the page(s) of the docket entry where the cited materials appear.
6 https://www.merriam-webster/com/dictionary/frosted.

7 Specifically, Applicant submitted a registration of a third-party mark for baked goods rather
than beverages. May 23, 2022 Office Action Response TSDR 25.
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U 8 https//drinkcirkul.com/products#brew-sip

L
Home Plans Products~ About~ Help ClrkU[

BerJSip l Premiumiiced coffeeblends

o L4 e
BREWSIP = BREW 7 BREW 1P

o

=
Caramel Iced Coffee Vanilla lced Coffee Mocha lced Coffee Classic lced Caffee
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BREWSIP Caramel Iced Coffee

12 "ADD TO CART |

oA 4.4(31 REVIEWS) & ENERGY ENHANCED DECADENTLY SWEET

Cirkul Ready for iced coffee that isn't all business? The creamy
- coffee and buttery caramel in this delectable blend will get

BREE:IE?'J P you through deadlines and carpools with a smile on your

lips. See Nutrition Facts & Ingredients

May 23, 2022 Office Action Response TSDR 27-28 (highlighting added).
Applicant argues that the Examining Attorney should have relied on a dictionary

definition of “frosted” rather than “frost,” and that “the descriptiveness refusal is

7
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insufficient for this reason alone.” 8 TTABVUE 5. Furthermore, because the record

“reveals several different meanings for the term ‘frosted,” consumers “would

necessarily have to engage in some level imagination and mental steps to venture a
guess as to which of the several listed definitions of ‘frosted’ applies.” Id. at 6.
Applicant contends that “FROSTED” is a “suggestive double entendre,” but does not
explain the term’s alleged second meaning, instead repeating that there are multiple
definitions of “frosted.” Id. at 6-7. Applicant points out that while the Examining
Attorney’s definition of “frost” refers to “minute ice crystals,” there is no evidence that
Applicant’s goods, that it apparently has yet to offer, include minute ice crystals. Id.
at 9.

Applicant takes issue with the Examining Attorney’s third-party use evidence,
contending that it “does not directly connect the term ‘frosted’ in the recipe title or
product name to any particular attribute or ingredient,” pointing out that “the listed
products have multiple ingredients.” Id. at 8. Moreover, “[e]ven assuming the mark
might reveal something about the identified goods, for example, how the product
might be later served or prepared, or other ingredients that might be added to it,
FROSTED, at best, only vaguely suggests a desired result to the purchaser of the
goods and does not immediately describe an attribute.” 11 TTABVUE 6.

II. Analysis

We have no doubt that FROSTED is merely descriptive because it “immediately
conveys knowledge of a quality, feature, function, or characteristic” of Applicant’s
coffee and coffee-flavored beverages. In re Chamber of Commerce of the U.S., 675 F.3d

1297,102 USPQ2d 1217, 1219 (Fed. Cir. 2012) (quoting In re Bayer AG, 488 F.3d 960,
8
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82 USPQ2d 1828, 1831 (Fed. Cir. 2007)); In re Abcor Dev., 588 F.2d 811, 200 USPQ
215, 217-18 (CCPA 1978). Specifically, the mark immediately conveys that
Applicant’s coffee beverages may be served ice cold, typically as a result of being
mixed with ice cream or ice.8

Applicant admits that it intends to use the proposed mark for products similar to
those it currently sells and refers to as “iced coffee.” May 23, 2022 Office Action
Response TSDR 27-28. Because “frost” may be used and understood to mean “[a]
deposit of minute ice crystals ...,” we find that there is little, if any, distinction
between “frosted” coffee and “iced” coffee.

Applicant’s focus on its dictionary definition of “frosted,” and refusal to accept the
significance of the Examining Attorney’s dictionary definition of “frost,” is misplaced.
There is no question that “frost” and forms thereof? have multiple meanings that are
typically dependent on context. But the question here is not whether someone
presented with only the proposed mark FROSTED could guess what Applicant’s
goods are. “Rather, the question is whether someone who knows” that Applicant
offers coffee beverages “will understand the mark to convey information about them.”
DuoProSS Meditech Corp. v. Inviro Med. Devices Ltd., 695 F.3d 1247, 103 USPQ2d

1753, 1757 (Fed. Cir. 2012) (quoting In re Tower Tech Inc., 64 USPQ2d 1314, 1316-

17 (TTAB 2002)). In other words, whether a mark is merely descriptive is determined

8 “Frosted” coffees are often sweetened, if not with ice cream, then with other ingredients,
such as whipped cream.

9 We are not persuaded that the Examining Attorney’s definition of “frost” is irrelevant
merely because the proposed mark is “FROSTED.” The third-party uses of record make clear
that in the context of beverages, “frosted” conveys “deposit[s] of minute ice crystals,” just as
the definition of “frost” predicts forms of the term may be used.

9
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not in the abstract, but in relation to the goods for which registration is sought, the
context in which it is being used on or in connection with the goods, and the possible
significance that the proposed mark would have to the average purchaser of the goods
because of the manner of its use. In re Bright-Crest, Ltd., 204 USPQ 591, 593 (TTAB
1979).

Here, the Examining Attorney’s evidence makes clear that in the context of
beverages, perhaps especially coffee beverages, “frosted” refers to ice or other cold
ingredients added to, or formed by the preparation of, drinks. Indeed, the coffee
beverage recipes and products of record are typically made with ice cream or ice. None
of them are “coated or decorated with icing” or “coated with sugar,” revealing the
inapplicability of Applicant’s dictionary definition in the context of beverages. While
Applicant is correct that the proposed mark could have other meanings in different
contexts, or when used for different goods or services, that is beside the point. In re
Chopper Indus., 222 USPQ 258, 259 (TTAB 1984) (“It is well settled that so long as
any one of the meanings of a term is descriptive, the term may be considered to be
merely descriptive.”). See also In re IP Carrier Consulting Grp., 84 USPQ2d 1028,

1034 (TTAB 2007); In re Bright-Crest, 204 USPQ at 593.10

10 Applicant’s argument that FROSTED “is a suggestive double entendre in relation to the
goods,” 8 TTABVUE 6, is not well-taken. “A double entendre is registrable only if the second,
non-descriptive meaning would be readily apparent to the consumer from the mark itself.”
In re S. Malhotra & Co., AG, 128 USPQ2d 1100, 1105 (TTAB 2018); In re Calphalon Corp.
122 USPQ2d 1153, 1163 (TTAB 2017) (“The multiple interpretations that mark an expression
a ‘double entendre’ must be associations the public would make fairly readily ....”). Here, as
in Calphalon, Applicant’s mark “does not readily evoke the alternative meaning claimed by
Applicant, in the manner in which marks such as SUGAR & SPICE and NO BONES ABOUT
IT readily evoked associations with familiar matter from the American English vernacular,

10
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Notwithstanding its admission that the goods it intends to offer under the
proposed mark are “similar” to the “iced coffee” it currently offers, Applicant argues
that the goods it intends to offer “don’t actually have ‘minute ice crystals.”
8 TTABVUE 10. Even if this was true — and Applicant’s admission that the goods it
intends to offer are similar to “iced coffee” suggests it may not be — this is also beside
the point. The point is that Applicant’s identification of goods in Class 30 includes
“coffee and coffee-based beverages” and its identification of goods in Class 32 includes
“coffee-flavored non-alcoholic beverages and soft drinks.” These goods, as identified,
encompass iced coffee, and, to the extent there is a distinction between iced and
frosted coffee, frosted coffee as well. In re Allen Elec. & Equip. Co., 458 F.2d 1404,
173 USPQ 689, 690 (CCPA 1972) (affirming Section 2(e)(1) refusal to register
SCANNER for antennas because “there are antennas which are known as “scanning
antennas,” pointing out that “[w]hile appellant contends that the specimen submitted

with its application shows that the mark is not in fact applied to ‘scanning antennas,’

trademark cases must be decided on the basis of the identification of goods set forth

and is thus not a double entendre.” In re Calphalon, 122 USPQ2d at 1164. Indeed, Applicant
does not even proffer a specific alternative meaning here, and to the extent Applicant may
have intended to suggest that “FROSTED” could also refer to the goods being “coated with
sugar” or “coated or decorated with icing,” there is no evidence that consumers drink coffee
beverages coated or decorated with icing. And, while coffee beverages often include plenty of
sugar, they are not “coated” with it. Rather, the sugar is typically dissolved in the liquid or
added as part of other ingredients, such as whipped cream. See also In re Ethnic Home
Lifestyles Corp., 70 USPQ2d 1156, 1158-59 (TTAB 2003) (“[I]n the context of applicant’s
services, it is unlikely that viewers or potential viewers of applicant’s programs will discern
a double entendre in the word ‘accents.” To have a double entendre, both meanings must be
readily apparent, but the meaning suggested by applicant is not apparent upon seeing the
mark in connection with the services.).”

11
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in the application”). Here, “[s]ince the goods are described merely as” coffee and
coffee-flavored beverages, “and that term is broad enough to encompass” iced or
frosted coffee, “the mark [FROSTED] as applied to the goods is merely descriptive
within the meaning of 15 U.S.C. § 1052(e)(1).” Id.1!

III. Conclusion

The record leaves no doubt that FROSTED is merely descriptive of Applicant’s
coffee and coffee-flavored beverages. Applicant’s competitors in the field of coffee and
coffee-flavored beverages should remain free to continue using “frosted” and
variations thereof for their beverages. See In re Abcor Dev., 200 USPQ at 217 (“The
major reasons for not protecting [merely descriptive] marks are ... to maintain
freedom of the public to use the language involved, thus avoiding the possibility of
harassing infringement suits by the registrant against others who use the mark when

advertising or describing their own products.”).

Decision: The refusal to register Applicant’s proposed mark on the Principal
Register because it is merely descriptive under Section 2(e)(1) of the Trademark Act

is affirmed.

11 Tn its response to the Examining Attorney’s information request, Applicant stated
“[c]Jonsumers will determine whether the beverages [Applicant intends to offer] are served
cold.” May 23, 2022 Office Action Response TSDR 3.

12



