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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

Kent Elliott Construction, Inc., 

Petitioner, 

Concurrent Use No. 94002792 v. 

C&C Investment Holdings, LLC, 

Respondent. 

 

ANSWER 

Now comes C&C Investment Holdings, LLC ("C&C") and for its Answer in this 

Concurrent Use proceeding states as follows: 

1. Reference is hereby made to the allegations relating to concurrent use recited in 

Applicant's concurrent use applications Serial Nos. 76719664 and 76719665 (the 

"Applications").  Note that prior pending concurrent use application 86960378 is not included 

herein.  Said allegations are referred to herein as "Applicant's Concurrent Use Allegation" and 

set forth below to facilitate this Answer: 

  (A) Applicant is entitled to use its mark in connection with roofing services; 

roofing consultation; roofing contracting; roofing installation; roofing repair; and roof inspection 

services only in the geographical area comprising the State of Texas, and seeks to limit C&C's 

registrations to the entire U.S. and its territories, save the State of Texas on the basis that the 

Applicant's date of first use in commerce is before the filing date of the applications for the cited 

registrations.  More specifically, as stated in the record, Applicant, or Applicant's related company 

or licensee or Applicant's predecessor in interest has been using its mark, as shown in the 
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application, since at least as early as 1993, and first used a formative mark "KENT ELLIOTT 

ROOFING" since at least as early as 1966.  

  (B) The known excepted user is C&C Investment Holdings, LLC DBA Elliott 

Roofing (Oklahoma limited liability company) 3900 North Harvard Avenue Oklahoma City, OK 

73122.  Applicant believes that C&C Investment Holdings, LLC is concurrently using the mark 

ELLIOTT ROOFING for roofing consultation; roofing contracting; roofing installation; roofing 

repair; and roofing services, and is the owner of currently subsisting U.S. Registration No. 

4059669.  Applicant also believes that Registrant is also concurrently using the mark ELLIOTT 

ROOFING and design for roofing consultation; roofing contracting; roofing installation; roofing 

repair; and roofing services, and is the owner of currently subsisting U.S. Registration 

No. 4059671.  

2. As to the assertions in Applicant's Concurrent Use Allegation identified herein as 

sentence (A), C&C answers as follows: 

a. C&C is without knowledge or information sufficient to form a 

belief as to the truth of the allegations pertaining to Applicant's claim that it is permitted to use its 

mark in the State of Texas in connection with the services recited and the dates of first use thereof 

and leaves Applicant to its proof thereof. 

b. C&C denies that Applicant's date of first use in commerce is 

before any use by C&C of its marks. 

c. C&C denies that the geographic exception as claimed by 

Applicant, in the absence of further exceptions, conditions and limitations as to the mode or place 

of use of the mark, is sufficient to prevent a likelihood of confusion, mistake, or deception resulting 

from the continued use by Applicant of its mark and the use by C&C of its marks. 
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3. As to the assertions in Applicant's Concurrent Use Allegation identified herein as 

sentence (B), C&C admits its company name and address and ownership and use of cited 

registrations, but is without knowledge or information sufficient to form a belief as to whether 

other excepted users may exist, and leaves Applicant to its proof thereof. 

4. As to the description of goods and services recited in the Application, C&C 

denies the implication that the extent of Applicant's services will not create a likelihood of 

confusion, mistake, or deception as to the services provided by C&C under its registered 

marks. 

AFFIRMATIVE DEFENSES AND COUNTERCLAIMS 

1. C&C asserts it has more extensive rights than are acknowledged in the Application. 

2. The headquarters facility of Applicant is located in Crowley, Texas and the 

headquarters facility of C&C is located in Oklahoma City, Oklahoma. 

3. The geographic restriction recited in the Application is not an effective restriction 

due to the size of the State of Texas and the question of whether Applicant’s use encompasses the 

state of Texas. 

4. The very small distance between Crowley, Texas and the border with the State of 

Oklahoma (84.8 miles) coupled with its proximity to the State of Oklahoma, makes the recited 

geographic restriction ineffective and impractical.  

5. C&C asserts upon information and belief that Applicant adopted its mark with full 

actual knowledge of C&C's prior adoption and use of its marks. 

6. C&C asserts upon information and belief that Applicant's adoption and use of its 

mark with knowledge of C&C's prior use constitutes bad faith. 
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7. C&C asserts upon information and belief that Applicant's adoption and use of its 

mark with full knowledge of C&C's prior use of its marks fails to satisfy the good faith 

requirements of the Lanham Act. 

8. C&C asserts upon information and belief that Applicant is not a lawful concurrent 

user because Applicant adopted its mark with full knowledge of C&C's prior use of its marks. 

RELIEF REQUESTED 

1. C&C requests that this concurrent use proceeding be determined in favor of C&C 

and that the registration of Applicant's mark be denied as (1) the mark was adopted with full 

knowledge of C&C's prior use, (2) such adoption was not in good faith, (3) C&C cannot be 

considered a lawful concurrent user and (4) C&C is not entitled to a concurrent use registration. 

C&C maintains that Applicant is not a lawful concurrent user and is not entitled to 

registration upon the Application. In the event the Board determines that Applicant is a lawful 

concurrent user, C&C requests that this concurrent use proceeding be determined in favor of C&C 

and that the registration of Applicant's mark as a concurrent use registration be issued only under 

such further conditions and limitations as to the mode and place of use of the mark and/or the 

services in connection with which such mark is used as to assure that confusion, mistake, or 

deception is not likely to result from Applicant's concurrent use. 

Dated:  January 26, 2018  Respectfully Submitted, 

/Phillip L. Free, Jr./  

Phillip L. Free, Jr.,  

HALL, ESTILL, HARDWICK, GABLE, 

     GOLDEN & NELSON, P.C. 

100 North Broadway, Suite 2900 

Oklahoma City, OK  73102 

Phone:  (405) 553-2878 

pfree@hallestill.com 

Counsel for Respondent 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 26th day of January, 2018, a true and correct copy of the 

foregoing ANSWER has been served, via email, to counsel for Petitioner: 

Kay Lyn Schwartz 

GARDERE WYNNE SEWELL LLP 

2021 McKinney Avenue, Suite 1600 

Dallas, TX  75201 

214.999.4702 

ip@gardere.com 

kschwartz@gardere.com 

/Phillip L. Free, Jr./  


