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Toronto, Ontario

~—— Upon commencing on Wednesday, May 9, 2018,
at 8:52 a.m.

AFFIRMED: EDWARD JAMES FLAXMAN

EXAMINATION BY MR. SPIEGEL:

Q. Please state your name.

A. My name is Edward James
Flaxman.

What is your address?

A. 270 Rumsey Road, Toronto,
Ontario, M4G 1P%.

Q. Are you taking any
medications today that would preciude you from
Lestifying honestly and correctly?

A. No.

Q. I am going to hand you
what will be marked as Exhibit 1, and I will ask
yvou if you have seen it before.

EXHIBIT NO. 1: ©Notice of
Deposition.

THE WITNESS: Yes, I have seen
this before, with the possible exception of the
front page. But it just has where we are now.

- MR. SPIEGEL:

Q. So you are familiar with

May 9, 2018
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Attachment A, which is the topics for testimony of
Hanscomb?
| Al Yes.

Q. Okay. Are you goling to
be ﬁestifying to all of these topics today?

A. Most of them. Some of
them, I will have not much to say about.

Q. Will somebody else be
testifying to them?

A. Mr. Maw will probably
attest to them. I don't want to speak for him.

Q. Okay. As I stated off
the record, I will try to conduct this deposition
in a way that will be easy to read and will give
the best possibility of my client, Hanscomb
Consulting, to be able to read the transcript even
though they might not be able to look at some of
the exhibits, beéause some of the exhibits are
marked confidential.

Where is the headquarters of
Hanscomb Limited?

A. Toronto, Ontario, Canada.

Q. Does Hanscomb Limited
have any offices in Canada besides in Toronto?

AL Yes.
Page 7
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Q. Where are those offices
located?

AL Vancouver, B.C.;
Edmonton, Alberta; Winnipeg, Manitoba; Hamilton,

Ontario; Ottawa, Ontario; and Halifax, Nova

Scotia.

Q. Are there any offices in
the United States?

A. There are not.

Q. I am now going to show

you an exhibit which will be marked Exhibit 2, and
I will ask you to familiarize yourself with that
exhibit.
EXHIBIT NO. 2:
Hanscomb's Response to
Hanscomb Consulting's
Request to Admit.
MR. SPIEGEL:
Q. At the same time, I
wanted to give you something that I have marked as
Exhibit 3 and ask you to look at that.
EXHIBIT NO. 3: Opposer's
Answers and Objections to
Applicant's Reguests to

Admit Nos. 1 to 137.
Page 8

A.5.A P Reporting Services Inc.
(416) 861-8720



(92 TR O ) Y S S E A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

94002720
DEPOSITION OF EDWARD JAMES FLAXMAN May 9, 2018

MR. SPIEGEL:

Q. I don't know_whether you
have seen that before or not, but I would like yvou
to concentrate, at least for nbw, on Request No.
5.

A. In this document? In
Document No. 37

Q. In Document No. 3. I
will read what Request No. 5 says:

"Admit that Opposer has no
physical offices in the United States."”

And the Response to Request
No. 5, although it does say Request No. 1, but
Request No. 5 is "admitted."

bo you see that?

A. Request No. 5 response,
you mean?

Yes. Do you see that?

A. Where it says, "Admit

that Opposer has no physical offices in the United

States"? Is that what you are referring to?

Q. Yes.
A. Yes.
Q. So you see that it says

"admitted" is the response?

Page 9
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A, Does it? It says,
"Response to Request No. 1."

Q. That is a typo.

A. Okay. Fine. I don't
have a quibble about it. Yes. It says —- yes.

Q. So that is, to the best
of your understanding, the correct answer to that?

A. At this time, that is
true.

Q. How long has that been
true? You can be approximate.

A. Okay. Well, it is
probably the mid-1980s. Hanscomb Limited badged
office, if that is what you are asking me.

Q. Okay. So now with that
in mind, I would refer you now to Exhibit 2, which
I first gave you. I would like you to look at
Request No. 1, which is on page 2.

A, Okay.

Q. Request No. 1 says:

"In the prior proceeding,

HCI —-"

which is Hanscomb Consulting,

Inc.

"-—- served Requests For

Page 10
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i Admissions Nos. 1-137 on
2 November 24, 2014. HL
3 —
4 which i1s Hanscomb Limited
3 "-- served its responses
6 on December 23, 2014.
7 Taking into account the
8 time period from December
9 23, 2014, to date, kindly
10 review responses to Nos.
11 1-137 and serve any
12 changes in those
13- responses resulting from
14 any facts arising from
15 December 23, 2014, to
i6 date."
17 Then when you turn the page,
18 the response to that request is:
19 : "There is no change.to
20 any of the Responses to
21 the Request to Admit Nos.
22 | - 1-137, except the
23 - Response to Request No. 5
24 is denied."
25 So you just testified that
Page 11
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there are no offices in the United States, but yet
this request has now been changed to denied. And
this document was served, if you look at the last
page, on January 5, 2018.

So wha£ is the reason why you
testified that Hanscomb Limited has no offices in
the United States, but yet the Response to Request
for Admission No. 5 has now been changed to
denied, denying that there are no offices in the

United States?

A. I will reaffirm there are
no cffices in the United States and there was not
at that time. If this says that there is or
implies that there is, then that is an error, or
it is a confusion based on all the double
negatives in here.

Q. But your testimony is
that at least —--

A. I am saying there is no
offices in the U.S. I am confirming that. If
this says this, the reason is that it is an error

or it is a confusion.

Q. Okay. Thank you. Are
you familiar with something called the purple

line?
Page 12

A.S.A.P Reporting Services Inc,
" (416) 861-8720



= W N e

~ o w»n

10
11
12
13
14
15
16

17

18
19
20
21
22
23

24
.25

94002720
DEPOSITION OF EDWARD JAMES FLAXMAN : May 9, 2018

A. If it is a subway, I am.

/

Not —- or a transit line.

Q. Well, I can confirm it is

a subway line. Do you know where it is located?

This is not a gotcha. I can tell you where it is

if you don't know.
| A. I will be honest with

you. I don't work on the projects. But we have a

project. It is -- is it in New York? I don't
know.

Q. It is in suburban
Maryland.

A Okay. Fine.

0. So in that connection, I

am handing you a document that is going to be

marked Exhibit 4.
' EXHIBIT NO. 4: Document

marked "Confidential

Outside Attorneys Only."

MR. SPIEGEL:

Q. I want to make reference
for you to the bottom of the first page where it

says "purple line."

"We were approached by

GEER - vich an w -

A.S.A.P Reporting Services Inc.
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A That is how it is

spelled.
Q. This is an e-mail, it
looks like, from somebody named Dale Panday,

February 23, 2018, to —— I gather you are Ted

Flaxman?
A, I am. I go by Ted.

Q. Okay. It says:

"-— who, I think, was
part of a project company
bid team. We were
approached by their NYC
office to see if we could
provide technical advisor
services. We responded,
the project was delayed

and in the end,

YR con was

successful and went with
Atkins, I think."™

A. Mm-—hmm.
Q. So does that mean that

Hanscomb Limited 1s not involved in that project?

Page 14
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have no reason -- we have worked with _ on

other things. Atkins, as you probably know, is

the company that bought Faithful and Gould.
Q. I have heard that. So

now I am going to hand you a document which will

be identified as Exhibit 5, and I am going to ask

you 1f you are familiar with this document.

EXHIBIT NO. b: Printouts

from Hanscomb Limited's

website.

THE WITNESS: It is —- appears

to be screen shots of our website. I am not that

familiar with the website. T have seen it, of
course.

MR. SPIEGEL:

Q. Is Mr. Maw more familiar
with it than you are? |

A, Probably, I mean
certainly. This is -- our website is mostly
advertising. But our website is not —-- you have
to have one to do business, but it is not
really -- as you can see from looking at this, it

is —-- there is a story here about Geoffrey

Hanscomb, who died recently, and an old thing from

whatever grandfather doing an
Page 15
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estimate.

I think it is -- yeah, the
1700s. It is mostly about image stuff. It is
not -~ people use this to find out who we are more
than to contact us. Yes, I am familiar with it,
to answer your question.

Q. Okay. Now, on the front
page of this exhibit, there is a section that is
called "Latest News." You see that there is
something, March 22, 2018, talking about a project
involving LaGuardia Airport?

A. Correct.

Q. Which is in Queens, New
York. Do you see that?

A. Yes.

Q. I gather that, at least
if this is accurate, March 22, 2018, this
information was added to the website to identify a
project in the United States. Does that look

correct to you?

A. Yes, but that project

preexists that date by some time.

Q. Okay. But I am talking

about on the website in terms of —-

A, Okay. Well, 1f the
Page 16
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website says that, then -- I mean, it looks like
the latest news, dateline March 22nd, to put it in
journalistic parlance. Yes, it says that. It
also says we are proud to be part of it. It

doesn't say we have just been commissioned.

Q. No, and I am not implying
that.

A, Okay.

Q. The reason why I bring

this up is because we are hard-pressed to find any
other mentions of anything in the United States in
this version of the web page or any previous ones,
as the first one we have seen. Although I do
recall your previous testimony that there is a
mention of, guote, North America, unguote. But no
mention of anything in the United States.

But I want you to turn back —-
let me see how many pages this is. You have
two-sided copying, so-every page 1s two pages now.
So the 23rd page, you will be able to see that at

the top it says "Transportation.”

A. It must be at the back.

Twenty—-three. Yes.
Q. Okay. And you can see
that about 10 down, it mentions LaGuardia Airport.

Page 17
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It says, "LaGuardia Airport redevelopment,
Terminal B, Queens, New York, USA." Do you see
that?
A. I do.
Q. Right below it, it says,

"Maryland Transit Administration, purple line,

light" ~-- misspelled -- "rail transit, Bethesda
Maryland, USA."™ Do you see that?

A. I do.

Q. The reasoﬁ I bring that

up is because I was wondering, based upon the
e-mail that I brought to your attention in Exhibit
4, if in fact Hanscomb Limited has nothing to do
with that project, based upon the e-mail, why it
was listed as one of the transportation projects

of Hanscomb Limited?

A. It is -—— I can only
speculate that it was listed there when we were in
the bidding stages part of the jobk, and when we
didn't get the job, the marketing people did not
take it off the list. I would be happy to tell
them to do that now if, in fact, we didn't get the

job and we are not working on that project.

Q. Okay.
A, We may be working on the
Page 18
A.S.A P Reporting Services Inc.
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project in some other capacity. It is why I am

hesitating. I don't know.

Q. I don't know. That is
why I asked. Although I am sure Mr., O'Rourke
never asks a question he doesn't know the answer
to. That is something you are supposed to learn.

I guess I didn't learn that.
A. Rumpole told me that.

Q. Now, I want to ask you
some general. questions about the services that
Hanscomb Limited provides for its wvarious

customers.

A. Mm—hmm.

Q. Does Hanscomb Limited
provide the service of estimating contract work?

A. Yes. "Contract work" is

a very broad term.

Q. Let me ask it this way:
Does Hanscomb Limited provide for its clients
estimates of how much a project will cost, say a

large development?

A. Yes. In the construction

field, yes.

Q. Does Hanscomb Limited

provide cost analyses?

May 9, 2018

Page 19

A.S.A P Reporting Services Inc.

(613) 564-2727 (416) 861-8720



- 94002720

W M

.

o %) @ ~J] fo)} &)

12
13
14
15
16
17
18
19
20
21
22
23
24
25

(613) 564-2727

DEPOSITION OF EDWARD JAMES FLAXMAN May 9, 2018
A. Yes.
0. Does Hanscomb Limited

provide business and economic feasibility studies?
A. We participate in those

sometimes with other people.

Q. So does that mean that

‘when asked to do something like that, you might

hire an outside consultant to assist?

| A, Or they might hire us.
Business or feasibility studies usually relate to
the cost of something plus the cash inflows that
would result from it. The cost part of the
project is us. The inflow would be
Pricewaterhouse or Ernst & Young or somebody,
typically.

Q. What about —-- does

Hanscomb Limited provide the.services of project

management?

A. Seldom. I won't say
never. We are not currently doing it. We have

done it in the past.

Q. Have you ever done it in

the United States, to your knowledge?
A. We have done construction
management in the '80s, which isn't qguite the same

Page 20
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thing, but closely related. 1T am not sure.

Q. Is project management

something that needs to be done on-site?

A. No. Construction
management, there is a site person. Project
management is a big overall thing. It is about

herding the different groups and keeping them
focused. The project manager, that individual,

would visit the site, but he wouldn't necessarily

sit there all day.
Q. So what about scheduling

of subcontractor jobs at a project?

A. We do scheduling in the
design phase to make —-- they need to know the
timeline from when they start digging the hole
until the time when they are finished. We -- some
of our people -- we don't always provide that

service, but we are providing it on a couple of

projects right now.

Q. In the United States?
A. No.
Q. Okay.
A. But it is the same where
we do it.
Q. Okay. Now looking back
Page 21
A.S.AP Reporting Services Inc.
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at —-—- there was Exhibit 3, which is the 137
responses to requests to admit.

A. Yes.

Q. If you recall, the answer
to Question No. 1 in the Exhibit 2 response was
that there is no change in any of the 137 answers
except for in No. 5, which is the one that YOu
indicated would be corrected.

A. Okay.

Q. So 1f you start paging
through this, there are questions for each of the
50 states of the United States individually plus
all U.S. territories. So just as one
representative example, let me read into the
record the Request No. 17, which was denied, which
is on page 7 of the document at the top. It says:

"Admit that Opposer --"

which in this case was
Hanscomb Limited

"-— has insufficient
factual basis to support
an assertion of common
law rights to the mark
Hanscomb for one or more

of the services listed in
Page 22
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paragraphs 3-4 of the

Notice of Opposition
any geographical
territory within the

State of Alabama."

in

That is denied. So that is

one of the questions asked for the State of

Alabama.

The other question is:

"Admit that Opposer has

insufficient factual

basis to rebut an

assertion by Applicant

that Opposer has

abandoned, with no

intention to resume use,

"use of the mark Hanscomb

for all of the services

listed in paragraphs 3-4

of the notice of

oppositicon in all

geographical territories

within the State of

Alabama."

And that 1s denilied as well. I

would ask you to review this document —-- take as

(613) 564-2727
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much time as you would like to -- to verify that
those same two questions are asked for each of the

50 states and the territories.

While you are doing that, I am
going to also hand you an exhibit, which I wiil
represent to you is a copy of a printout from the
USPTO heédquarters, which lists all of the
services that Hanscomb Limited claims to be
engaged in and which are the same as the ones, or
substantially the same as the ones that were

listed on pages -- whatever was paragraphs 3-4 of

' the notice of opposition. So this will be Exhibit

6.
EXHIBIT NO. 6: Printout

from the USPTO
headguarters.

MR. SPIEGEL:

Q. I guess what I should ask

you to do is look at Exhibit 6. You will see the

list of services. Then with that in mind —-
A. Can I ask a question?
Q. sure.
A. This starting of Request

No. 17, Alabama, and continuing down to, I am

going to guess, Wyoming or something —- that may
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be wrong, but do you want me to tally and make
sure all 50 states are listed here? That might
take a minute. I don't -- I am not sure I could

list them all, is what I am going to say.

Q. I will represent to you
that they are.

A. Okay. And can I ask you,
is the —-

Q. I can't name the
province —-

A. I am not asking you to do
that. I am just saying, because, you know, I

would miss one. Are the statements in Request 17
and 18 replicated except for the state in the
next, I am going to say, 98 items? Or do I have
to read them all? Because I will.

Q. I can hand you what —— it
doesn't have to be an exhibit. But it is a
listing I printed out of all the states.

A. That is handy.

Q. It doesn't have the
territories. I don't think we need to have it as
an exhibit.

A. If it is a list of

states, I don't believe we need an affirmation of
Page 25
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1 those. Okay. All right. So to —-- can you please
2 repeat the guestion now that we have clarified the
3 issue?

4 MR. SPIEGEL: Could you read

5 it back?
6 —-—— (Readback provided.)
7 MR. O'ROURKE: I object.

8 Confusing. I should say I object as to form.

9 MR. SPIEGEL:

10 Q. Here is Exhibit 7, while
11 you are doing that, which is actually the Notice
12 of Opposition, so you can verify from paragraph -—-—

i3 actually, paragraph 3 lists all of the services.

14 EXHIBIT NO. 7: Notice of
15 Opposition.

16 THE WITNESS: Okay.

17 MR. O'ROURKE: Would you

18 repeat the question?

19 —-—— (Readback provided.)
20 MR. O'ROURKE: I object as to

21 form. I also have another objecticon.

22 Would you step outside?
23 -—— (Witness exits.)
24 MR. O'ROQURKE: On the record:
25 I also object to asking this witness without
Page 26
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defining what common law trademark rights are. He
is not a lawyer, and you are asking for a legal
conclusion as to what constitutes common law
trademark rights. So unless you go ahead and
define that to him so we know what you are
referring to, I object to that question.

MR. SPIEGEL: OQOkay. I am
happy to define.

MR. O'ROURKE: Okay.

—-—— (Off-the-record discussion.)
-~~ (Witness returns.)

MR. SPIEGEL:

Q. Just to help you with
this line of questioning, Mr. Flaxman, I am going
to explain to you that common law rights to a
trademark or servicemark are rights that someone
claims by using a mark in a certain territory or
region, and they are subservient to, let's say,
federal rights where one obtains a federal
registration. So I wanted to define that for you.
But the whole point of —-

A. Excuse me --

MR. O'ROURKE: I object to the

definition.

MR. SPIEGEL: Okay. Do you
Page 27
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have a better one?

MR. O'ROURKE: Not sitting
here.

MR. SPIEGEL: Okay.

THE WITNESS: Can I ask a
question about your definition?

MR. SPIEGEL:

Q. Sure. Go ahead.

A. Subservient means that

federal would take precedence over state?

Q. Yes.

A. Is that what you mean by
subservient?

Q. Yes.

A, Okay.

Q. But what I want to —- the

point of this, and I don't want to belabor the
point, is I can certainly stipulate that those two
questions are asked of every state, and if my
stipulation is incorrect, I am sure that
Mr. O'Rourke is going to point it out at some
point. So we can save the time to do that.

The point is, I think, that
the easier thing to do would be for you to just

page through these questions to verify for
Page 28
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yourself that concerning each state and territory,
every one of those requests is denied. I think
that would be an easier exercise.

A. I have gone through the
states and territories. They have all been
denied.

Q. Okay.

A. Do you want me to cite
the numbers on the questions?

Q. I don't think you needi
to. We have the exhibit, and it speaks for
itself.

A, Okay.

Q. So now I am going to hand
you a document that we will identify as Exhibit 8.

EXHIBIT NO. 8:

Individual maps of all of
the 50 states and
territories of the United
States.

MR. SPIEGEL:

Q. I will represent to you
that this 1s a series of documents that were
produced during discovery by Hanscomb Consulting

bearing the Bates Nos. HC-0860 through 0912, and
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they are individual maps of all of the 50 states
and territories of the United States.

I will represent to you, which
Mr. O'Rourke may disagree with —-- I am sure he
will -— I have marked on these maps from the
discovery production of Hanscomb Limited locations
and dates of projects physically located in the
United States, including reférence to the Bates
numbers of the documents from which I obtained the
information.

And so from beginning to end,
I would like you to follow along with me. As you
can see in Alabama, I show nothing. Nothing in
Alaska. A couple of projects in 2004 to 2006 in
Arizona, near Tucson. None in Arkansas. A good
number of projects in areas of California like
Sacramento, San Francisco, and the Los Angeles
area on the dates shown.

Several projects in areas near
Denver, Colorado. One project in 2011 in
Connecticut. None in Delaware. Two or three in
the District of Columbia in around 2006. One in
Fort Myers County, Florida in 2011. ©One in 2013
in Pike County, Georgia. None in Hawaii. I am

now on page HC-0871. None in Idaho.
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A good number from the early
2000s to as recently as 2014 in areas near Chicago
in Illinois. None in Indiana. In Iowa —-- this is
the first of all the cnes I have mentioned where I
found something in terms of a project in the
United States in the discovery that was produced
in the current proceeding. In 2014 in Waterloo,
Iowa, in Black Hawk County.

None in Kansas. None in
Kentucky. None in Louisiana. None in Maine. In
Maryland in the discovery production in this
proceeding, Document No. HL-3513, a project in
2014 in Prince George's and Montgomery Counties.

A good number of projects from the early 2000s
through as recently as 2014 in Massachusetts.

Two projects in 2012 and 2013
in Lower Michigan. Two projects in 2012 and 2014
in Minnesota. None in Mississippi. One in 2013
near St. Louils, Missouri. None in Montana. A
couple projects in or near Omaha, Nebraska, in
2007. None in Nevada. None in New Hampshire. 1In
New Jersey in 2012 to 2013, a couple of préjects.
None in New Mexico.

In New York State, several

projects from 2007 to 2010 in and around Buffalo.
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A project or two in 2014 in Rensselaer County, New
York, and a number of projects as recently as 2014
in the New York City area, including from 2012 to
2017 in New York, which I believe is that
LaGuardia project. None North Carolina. None in
North Dakota.

I am now on page HC-0894. 1In
Ohio, projects in 2009 and 2014, the 2014 ocne
being in Columbus, the 2009 one being in
Cincinnati. None in Oklahoma. One near Portland,
Oregon, in 2009. Three in Pennsylvania, one in
State College in 2008 and a couple in what looks
like Berks County, Pennsylvania, in 2010 and 2012.

None in Rhode Island. One in
2014 in Dorchester County, South Carolina. None
in South Dakota. ©One in 2012 in Memphis,
Tennessee. In Texas, a project near Dallas in
2009, a project in 2003 in Houston, in 2012 in
Austin. In Utah, a project in 2012 near Salt Lake
City. None in Vermont.

In Virginia, a project in 2002
in Loudoun County, one near Alexandria in 2014,
and one near Portsmouth or Norfolk in 2013. 1In
Washington State, a couple projeéts near Seattle

in 2014. None in West Virginia. In Wisconsin, a
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few projects in or near Madison County, Wisconsin,
in 2012 and 2013. None in Wyoming. None in Guam,
and none in Puerto Rico.

Did I correctly state that,

Mr. Flaxman?

A. You have, I think,
correctly stated what is on these documents.

Q. Okay. Thank you. So
starting with the states that I mentioned where
there is absolutely no activity identified or
listed or noted, what is the basis for Hanscomb
Limited's claim of common law rights to the mark
Hanscomb in those states?

A. I am not commenting on
what common law rights are. Despite your
explanation, I don't feel comfortable with that.
We believe that Hanscomb is a name that is known
in the industry -- and this list of projects are
not all projects. Many of them are.just contacts
for their clients or suppliers.

And much the same way as JP
Morgan or General Motors doesn't have a plant
everywhere in the United States, you can't open up
something called General Motors in Armpit,

Arkansas, simply because there is no plant there.
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They go after you like a tiger.

We do not —-- in our business,

our industry, you don't have an office everywhere

you live, or everywhere you work. You don't need

to. This work comes into your office. You do it

there. You send it back. You might go to a

meeting.
But you know, if I look at

some of these things -- Missouri, I think that is

a big architecture firm. I don't know that we had

a project in Missouri, but we certainly had

someone, a project team member there, probably, I

am going to guess, HOK.
You know, if you were to look
at one of our contacts is probably on there, if

you went and looked at who it was, it is probably

G- They have got offices in a hundred —-
probably 50 or 100 offices in the United States.

I shouldn't say that. Twenty or 30 in the United

States, 50 in the world, and they all know us.
The fact that we haven't

worked in Alabama doesn't mean that we wouldn't be

on the list of G project team members on a

project they were doing in Alabama. That might

show up on our list as a client in New York or Los
' Page 34
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Angeles, wherever their office is on that project.

And we think that contributes

to confusion, because in the industry —-- it is not

a gas station industry. We -- you know, we are

not arguing that there are two Hanscombs right
across the street from each other and you are
impinging -- we are arguing that -- it is not
about that.

It is about —-— your client is

claiming our name and piggybacking on our, and our

predecessors', reputation in order to gain
business. That is what we believe, and we can't
see any other reason why they chose that name.

They certainly don't own --

they certainly don't have the name as part of
their -- they don't -- there is nobody down there

named Dave Hanscomb. They have chosen this name

because they think it has some gravitas, and that
is not theifs.

0. Who does it belong to?

A. Well, that is a good

question. I don't know. That is what we are here

I think. But we believe that you are

When you talk to (NN

and you say you are from Hanscomb, a large part of
Page 35
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S of vhich we have done many businesses over

the years, thinks, Oh, that is Art Maw and Paul

Westbrook and those guys.
And it 1is not. It is

Mr. Cullen and Mr. Jacobs. When somebody says, Do

you know a good QS, they say Hanscomb. I am not

saying nobody thinks it is your guys, but most
people do not think it is your guys.

Q. What proof does Hanscomb
Limited have of what you just stated in terms of

when people -- that people are being confused

between the two companies?

A. Well, vyou could never
prove that somebody didn't know something, I don't
think. But the very fact that there are two
companies that do virtually the same services with
the same virtual name -- one our former names was
Hanscomb Consultants Inc. —-- is clearly confusing.
I don't understand how you could not think it is
confusing.

If you have got two guys with
the same name selling the same service, people are

going to get confused ~- for more or less the same

price, I imagine. I don't know what your pricing

is, but I am pretty sure you are not selling it
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for a dollar. It is just -- that is all for now.

Q. Okay. So now, taking
into account not only the states where there is no
indication on the map -- which, of course, is
certainly subject to Mr. O'Rourke's.bbjection,
which we will certainly expect —-- and considering
those states where there is no indication of any
activity within, say, the last three years —-
keeping that in mind, and there is no need to
identify the individual states unless you believe
it is necessary, I want to ask you several
questions about possible reasons why there is
either no activity at all in those states or there
was activity but there is no activity within the
last three years or so.
| Is this non-use in any way
related to a business decision beyond the control
of Hanscomb Limited?

A, No.

Q. Is there any reason based
upon a decreased demand for the services that
Hanscomb delivers under its mark?

Al I am not aware of one,

no.
Q. Has there been any trade
Page 37
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embargo or other type of circumstance similar
beyond Hanscomb Limited's control that prevents

the services from being rendered?

A. There is a potential
problem with the State of New York implementing a
Buy America policy.

Q. But that has not yet been

implemented.

A, No, it has not. But
their suppliers are making noises.

Q. Yet looking at these
maps, New York seems to be the area, with perhaps

Illinocis and California, where Hanscomb Limited

has had the most activity?

A. Again, those are —-- the
fact that there is no big architecture engineering
firms in Alabama doesn't surprise me. Maybe it

surprises you.

Q. I try to remain
unsurprised and just try to get the facts.

Has Hanscomb Limited's
business been sold to any third party within the

last three or four years?

Page 38

A, No.
- Q. Has there been any
A.S.A.P Reporting Services Inc.

May 9, 2018

(416) 861-8720



94002720
DEPOSITION OF EDWARD JAMES FLAXMAN May 9, 2018

= W N

-~ & W

10
11
12
13

14

15
16
17
i8
18
20
21
22
23
24
25

(613) 564-2727

interruption based upon, let's say, changes in key
employees who do this work?

A, No, not beyond normal
business cycles.

Q. Okay.

People come, people go,

obviously, but not —-

Q. | Have there been any fires
or catastrophes in any of Hanscomb Limited's

offices in the last three, four years?

A. Do you mean literal
fires?

Q. Literal fires.

A. No.

Q. Okay. Any flooding?

A. No.

Q. Have there been any
delays caused by having to negotiate agreements
with, let's say, U.S. partners such as perhaps
architectural firms or developers?

A. No. There are no delays.
I mean, we were always negotiating with prime
consultants for fees and work and all of those
things.

Q. But no delays have been
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caused by that?

A. Just in the normal course
of business.

Q. Okay. Are you aware of
the relationship between Hanscomb Inc., which
operated in the United States, let's say in the
1980s and '90s, and Faithful and Gould?

A. I am aware of it.

Q. Are you aware that there
came a time when Faithful and Gould actually
purchased Hanscomb Inc. in the United States?

A, I may be wrong, but I
think Faithful and Gould's parent purchased
Hanscomb Inc. and merged it into its other
subsidiary, Faithful and Gould, but that is a

nuance that nay not be relevant.

Q. Okay. Can you tell me
the -- before I ask this question, I just want to
note that -- Mr. O'Rourke, if there is a need to

mark any sections of this deposition confidential,
we are prepared for that.

So with that, I want to ask
what the total revenues of Hanscomb Limited are on
an annual basis for the last five vyears.

MR. O'ROURKE: That is pretty

May 9, 2018
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confidential information. So that 1s going to
be --

THE WITNESS: I don't
particularly want Mr. Cullen to know that. But I
don't really mind telling you. You know, it is
not a huge secret.

MR. O'ROURKE: But it is not
something that if you are going to put it -- if
you are going to file a transcript as trial
testimony, that is going to have to be redacted.

MR. SPIEGEL: That is why I am
raising the question, and our court reporter is
prepared to mark things confidential that need to
be confidential.

The reason I ask the question
is because the next question is: Over the same
five-year period, what are the annual revenues for
Hanscomb Limited's operations concerning projects
in the United States?

MR. O'ROURKE: So why don't we
just treat questions relating to revenues as
confidential.

MR. SPIEGEL: That is fine.

MR. O'ROURKE: Just go forward
with your question.
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MR. SPIEGEL: Or maybe what we
could do, rather than giving the raw numbers,
perhaps you could, and if you need to have a
pencil and piece of paper, calculate it as —-- the
real question that I have is what percentage of
the gross revenues of Hanscomb Limited are
attributed to operations on U.S. projects over the
past five years on an annual basis.

So if you did that, maybe that
wouldn't have to be confidential, but that is up
to you. You have the right to designate
confidential if you believe it is appropriate.

MR. O'ROURKE: Just step out,

Ted.

THE WITNESS: Yes.
~=—— (Witness exits.)

MR. O'ROURKE: I object to the
use of the term "project"” unless you define what
it is you are specifically referring to. Are you
talking about a physical project in the United

States? Are you talking about a project elsewhere

where the construction, engineering or

architectural firm is in the United States? 1
think that needs to be defined for the record.

MR. SPIEGEL: That is fine. I
Page 42
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can break it up, because I think I want both of
those. That is fine.

MR. O'ROURKE: Okay.

MR. SPIEGEL: So we will do it
that way.

MR. O'ROURKE: Okay.

——— (Witness returns.)

MR. SPIEGEL:

Q. Okay. Mr. O'Rourke has
asked me to be more clear, and I think he is right
about that, so I am going to be more clear. Let's
start with projects where the project itself is
physically located within the United States or its
territories, regardless of where your client is
who has hired you to do that.

So for that, if you know, over
the past five years, year by year, what percentage
of Hanscomb Limited's business is attributable to
projects where the physical location of the
project is located in the United States or its
territories?

A. I don't know, and the
reason for that is because we don't track it that
way. We track it by project manager and office.

So if we had a project —- LaGuardia Airport is a
Page 43

AS.A.P Reporting Services Inc.
: (416) 861-8720



iy

e -1 oy L

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

94002720
DEPOSITION OF EDWARD JAMES FLAXMAN

(613) 564-2727

May 9, 2018

Toronto office project.

We don't -- is it possible to
go through and find everything like that? Well, I
suppose. We had seven hundred and -- I did this
before I came here —— 783 projects last year, and
times five 1is a big number. Now, it wouldn't be
times five, because many of them are more than a
year long.

But we don't keep records
about where the projects are, whether they are in
New York or Saskatchewan for that matter. What we
do track is who manages the project and what
office they are located in.

Q. Can I stop you —-—

A, So I don't know your --
the short answer is I don't know.

Q. When you say which office
it is located in, do you mean which office of

Hanscomb Limited it is in?

A. Which office of Hanscomb
Limited runs that job. There is a job -- there is
a guy —-- well, mostly guys, a few women, who
manage projects. They would use resources from

across the practice, but the job is domiciled in
the office to which that man or woman works.
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So in the case of LaGuardia,
that was a Toronto job. It would have a project
number TOR-something. If it was in Ottawa, it
would be OTT-something. So I don't know that,
honestly, and it would be a very big job to find

it out.

Q. So I want to ask the same
question where we are talking about the company
that hired you is physically located in the United
States, regardless of whether the project location
is in the United States. Do you have any
information concerning the percentage of Hanscomb
Limited's revenues attributable to such projects
year by year for the past five years?

A. I do not, but we did
submit as part of this procedure a list of U.S.
clients with —— if they have a project number in
front of them, that is a project where the U.S. --
if it has a U.S. address, it is a U.S. client,
obviously.

However, you know, in any
construction project or design project, there are
many people who you associate with who are not the
client. There could be an architect who is the

prime, but there could be an engineer, a
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landscaper, architect, an elevator guy. You know,
there could be all manner of things.

Many of those people are in
the United States. If you are working on an
airport, for example, the people that make baggage
handling egquipment are in the United States. I
can't name them, but I have heard tell. So you
have a list of the U.S. clients, which we gave
you. But our concern is that that is only the
thin end of the wedge.

When you work on a project of
10 or 20 consultants, which we often do, many of
them are often in the United States, because that
is where the expertise lies. So there is this
domino effect that people just =- you work with
them every day. They are not your client, but
they are on the same team.

Q. Okay. Now, looking back
at Exhibit 6, which is the printout from the U.S.
Patent Trademark office, which was generated when
Mr. O'Rourke filed an application to register the
mark Hanscomb in the United States, it lists a
list of services that Hanscomb claims to have
provided since at least as early as January 1,

2000. Do you see that?
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A. Yes.
Q. Does Hanscomb provide all

of those services for each of its clients or

customers?

A. Some clients use all of
them -- no, very few clients would use all of
them. It is sort of a menu system. Some clients
would use some; other clients would use others.

Q. Okay; Does Hanscomb
Limited keep track of which customers use which of
the services?

A. That information is
certainly in the project file. Our marketing
people may have it. I don't remember being asked
to produce that. Most of our services, gquite
frankly, are project cost control. But all of
those other things are also done.

Q. Okay.

Al Most of these things are
versions of cost control, quite honestly.

Q. I want to be reminded of
your answer concerning project management. You
had indicated that it is something —-- correct me
1if I am wrong -- that Hanscomb Limited does engage

in, but only sporadically; is that correct?
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A, That is correct.

Is that true in the
United States?

A. Yes,

Q. Is Hanscomb Limited
engaged in project management for the LaGuardia
project?

A, No.

0. Can you think of any
projects in the United States where the project
itself is physically located in the United States
in which Hanscomb Limited is engaged in project

management?

A. I can only think of one,
and it was a very long time ago. It was in
Florida and it was a school. I remember that
because there was litigation.

Q. Do you remember how long
ago that was?

A. It was —-- the litigation
was in the early '90s. I had to testify.

Q. Well, I hope this will be
less memorable.

A, The litigation was

related to a wrongful death, not anything to do
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with the project, per se.

Q. I don't anticipate that
here, except maybe by me, my own person.

I want to ask you a couple
questions about a concept that in U.S. trademark
law is called actual confusion. Now, I will
represent to you —-- and I am not going to ask you
questions that require you to give a legal
opinion, because you are not a lawyer.

But in the United States, one
determines whether a mark is registrable or
infringed by determining whether there is a
likelihood of confusion between the respective
marks. One factor that a court or the Trademark
Trial and Appeal Board would consider to determine
whether there is a likelihood of confusion is
actual confusion.

What actual confusion means --
there are several definitions of it. One of them
is that somebody contacts Hanscomb Limited
thinking they are contacting Hanscomb Consulting
or vice versa. So I want to know if you are aware
of any instances of actual confusion.

MR. O'ROURKE: Could you

repeat that question?
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—-—-— (Readback provided.)
MR. O'ROURKE: I object to the

form of that question.

Why don't you step out.
--— (Witness exits.)

MR. O'ROURKE: You give one
example, but your question is asking -- it gives
the impression that that one example is all of the
instances that could possibly be actual confusion,

and I object to that.
MR. SPIEGEL: That is my first

guestion about it. I haven't asked —-- if I ask
three question at once, you would object to me

asking multiple questions. There will be other

.ones. But that is the first one.

MR. O'ROURKE: Okay. Just as
long as you address all the issues of what
constitutes actual confusion, that is a different
issue. All right. I just don't want there to be
a misunderstanding here as to what the answer
relates to.
~—— (Witness returns.)

MR. SPIEGEL:

0. So let me just break it

down a little more thoroughly.
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A. sure.

Q. So the first question is:
Are you aware of any customers or potential
customers who contacted Hanscomb Limited thinking

they were contacting Hanscomb Consulting?

A. I am only aware of one of
those, and I can't give you the details because I
am not ready for the question. Dale Panday, one
of our people, executives, mentioned this to me
some months ago. You would think -- I probably

should have made note of it, but I just realized

== I just remembered.

The other thing, of course, is
that there is a confusion within the guantity
surveying community about it, which occurred at a.
conference in Washington where both Hanscombs
showed up at the same round table discussion.

0. So what confusion -- what
actual confusion was there as a result of that?

A. Who is the real Hanscomb,
I guess, or who are we talking to? I mean, if
everybody shows up with the same name, I think
that-is confusing.

Q. Tell us about what this

conference was all about.
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A. This probably should be
better asked of Mr. Maw when you speak with him.
He was there. But I believe it was about ’
public-private partnerships.

Q. Was this a conference 1in
which the people who were invited were in
businesses similar to that of Hanscomb Limited?

A. I don't know entirely who

was at the conference. It was convened by the

Royal Institution of Chartered Surveyors, which is

one of the licensing bodies for quantity

surveyors. There certainly was quantity surveyors
there. I don't know if there were others there.

Again, Mr. Maw would know.

Q. Do you know if there were
customers or potential customers there?

A. I do not know. But
typically, these things do include industry

representatives from, often, infrastructure

programs,
Q. So you don't know
whether -—-
A. I do not.
Q. Let me ask the question.

You do not know whether at these meetings where
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Hanscomb Limited and Hanscomb Consulting were

attending,

those meetings?

may?

whether there were any customers at

A. I do not know.
Q. But you think Mr. Maw
A He was there. It was -—

I believe it was quite a large conference.

Q. Okay. By the way, one

thing I forgot to do was to say that if you need a

break, just ask for it and you can have 1it.

soon, actually.

A. I will be asking pretty

But we can go on for a bit.

Q. Okay. Now, the other

side of the coin is somebody contacting Hanscomb

Consulting thinking they were contacting Hanscomb

Limited.

Now,

I know that you wouldn't be

directly aware of that. I know you are not

bugging Hanscomb Consulting's offices.

But you might be aware of it

if the entity that contacted Hanscomb Consulting,

when they discovered that it wasn't Hanscomb
Limited, then contacted Hanscomb Limited and

relayed such a story to them.

anything along those lines?

(613) 564-2727
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A. Other than that incident
involving Mr. Panday, I cannot -- and as I say, I
don't have enough details about that to say much
about it. ©No. I mean, but again, people phone
one and phone the other, and they may never know
that they had the wrong one.

If you phone up Hanscomb
Consulting and ask for a cost plan on an office
building, they are just going to say, Yeah, we can
do that. Why they called Hanscomb at all may
relate to the fact that you worked with Hanscomb
on the Meridiam project in New York and you know
it is Hanscomb.

You look in the -- you pull it
up on the Internet and it says Hanscomb. ©Oh, that
is —— I will call them. Would we ever know that?
Probably not. I mean, I presume they do a
reasonably good job. I don't know that, actually.

Q. When we had our
deposition about three years ago, we talked about
what is called "Yardsticks for Costing."

A. Correct.

Q. Am I correct in my
understanding that Hanscomb Limited provides data

for "Yardsticks for Costing"” and then a publisher
Page 54
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publishes that work?
A. Correct.

Q. And does Hanscomb Limited

derive any revenue from that relationship?
A. Yes.

Q. Please explain.

A. They give us SN -

this is an arrangement we have gone on for some

years. The lump sum amount is negotiated every

year, but the last several years, it has been

W o1us 2 percentage of sales, a royalty on
sales, depending on the number of books they sell.

Q. Do you know how much

royalty --—
A. We usually get something

like —U.S. dollars for it. But that is a

guess.
0. Do you know what that
Y

translates to in terms of the number of books

sold?

A. About 1,000.-

Q. So 1,000 a year?

A. Yes.

Q. Is a new edition put. out
every vyear?
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A. Every vyear.
Q. Do you know where --

strike that. 1Is the publisher, is that RSMeans?

Do I have that right?

A. There has been some
corporate configurations down there. The company

that -- it was RSMeans, and the company that

produces the RSMeans books is still the producer

of our book. I don't know that it is directly
RSMeans anymore, because there has been
consolidations and mergers in all manner of
things.

Q. Do you know where they
sell that book?

A. They sell it mostly —-
they sell it on the Internet, and they sell it by
subscription.

Q. So do they sell it on
Amazon.com? Do you know?

A. I believe so. I never
tried to buy one. We get a free copy.

Q. The "Yardsticks for

Costing," does that include any data for the

United States?
A, No. RSMeans books have
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U.S. data —- "Yardsticks" is Canadian data. They
are sold as a suite of information to people in
the building industry, mostly designers as opposed

to contractors.

0. But the "Yardsticks for
Costing" itself is just Canadian construction

data?

A, Yes, it is.

Q. Okay. So if a person had
a project in the United States, I gather they
would not be purchasing "Yardsticks for Costing"
to guide them through a U.S.-based project, would
they?

A. No, they wouldn't use it
for a U.S.-based project, but a U.S. company might

use it if they had a Canadian project. In fact,

they probably would.
Q. That was my next

question. Thank you.

So now I am going to hand you
an Exhibit which will be marked Exhibit No. 9.
EXHIBIT NO. 9: Printouts
from Amazon.com for years
starting in 2008. |

MR. SPIEGEL:
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Q. I will represent to you
that these are printouts from Amazon.com for years
starting in 2008. My recollection is there was
one year that was -- or a couple of years that
were ﬁot available, maybe 2011, 2012.

A. Okay.

Q. We printed out what we

could find. Do you see that?

A, Yes.
Q. Just looking, for
example —-- let's even go to the last pages. The

last two pages 1is "Yardsticks for Costing" —-

MR. O'ROURKE: I object to the
form here. I have an issue with how this has been
approached. This is a current —- this was taken.
currently from Amazon; correct? This is not a

page from 2008 showing that it was available in

2008.
MR. SPIEGEL: No, it is not.

This was printed out last week. I will clarify

that for the record. I understand why you are

~asking that.

0. But for the "Yardsticks

for Costing” for 2018, which is the last two

pages, as you can see, there are no reviews of the
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1 publication. In fact, in most of these years, as
2 you can see from looking at this, the bestsellers
3

rank is in the millions in terms of the sales, and

e

in all of these pages, there is actually only one

page in which there is a customer review.

I am going to find that. BAnd

There is one review, which is a five-star review.

5
6
7 it is for the "Yardsticks for Costing"™ for 2013.
8
9 I congratulate you for that.

0

1 A. A hundred percent five
11 star.

12 Q. Yes. A hundred percent.
13 There 1is one review.

14 —-—— (Off-the-record discussion.)

15 MR. SPIEGEL:

16 Q. That rating was on

17 February 18, 2014. It says:

18 ."Hanscomb shows very

19 detailed costs

20 availability in it. I

21 like it very much indeed.
22 It is awesome and very
23 useful. Thanks."

24 I don't know if you want to

25 frame that page. You are free to do that. But my
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point is that it is sort of difficult to determine

the answer to this question. Does Hanscomb

" Limited know who was buying this book?

Al We do not. RSMeans or

Gordie -- and I guess it seems to say it is
regards that 1s proprietary information. We have

asked them.
Q. Do they ever tell you in

what states or territories people are buying the

- book?

A. They do tell us how many
books they sold and times their royalty rate
equals X dollars. That is what they tell us.

Q. And so -- |

A. They could be lying, if
that is what you are wondering.

Q. I always assume
publishers are truthful, except a couple
newspapers that I know.

A, The Post and the Times.

Q. And the Globe too, the
Boston Globe, which I think is owned by the Times.

A. Is it?

Q. I think so.

-~ S0 you think that the annual
' ~ Page 60
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circulation of the editions of this book is
approximately 1,000°?

A. Based on our royalty,
yes. 1t wvaries from year to year. It is ——- I
don't know what the current number is. It has
been as high as 1,200 and as low as 850 or so.
Off the top of my head, I can't tell you the
number. But that is the kind of number it 1is.

Q. Do you have any
information that people who buy or have bought
"Yardsticks for Costing”™ in any year are people
that also have retained Hanscomb Limited to
perform any services?

A. I don't —— yes. People
often —— I mean, that is -- smaller architects
often buy it, honestly, and the big firms use it
as a rough guide on the corner of their desk. It
doesn't tell them how much it would cost to build
an office building, obviously. We would be out of
business if we did that. But it gives them a

rough idea.

People say —-- this is hearsay.
People tell me they are told, Oh, you are the
"Yardsticks" guys. It is one of our things. We

have been putting this out since -- I am going to
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say 1970, but something like that.

Q. But you don't have any
specific firms you can identify today that you
know have purchased one of the editions or more --

A. I cannot -- we do not
know who actually forks over the $200 to buy this
thing. They send it to Gordie and/or RSMeans or
whoever it has been in the past.

Q. Does Hanscomb Limited

ever buy a copy to give to a customer or potential

customer?

A. They give us, I am going
to say, 35 or 40 as -- for whatever we choose to
do with them. Most of them end up in our —-- many

of them end up inside our company sitting on the
desk, because one of the things you get when you
buy this thing is a phone number where you can
phone one of our offices and ask what the heck the
number means. So they have to have a book.

We do give some away as

promotion to good clients. Sometimes they will
ask for them. They are -- you know, architects
are a stingy group. If they can save $200 because

they know the guy over at Hanscomb, they will do
it. |
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1 Q. But most of those 35

2 books are distributed to your eight offices in

3 Canada?

4 A, Yeah, but I don't know

5 what -- I mean, I am going to say 35 books -- I am
6 going to say maybe even 50. But they are not

7 included in the sales. But what happens to them?
8 I would say prcbably half of them get distributed
9 to clients on some basis.

10 We gave some away at a trade

11 show once. If you are lucky, put your business

12 card in a bag in the hole and win a "Yardsticks.™
13 Very popular promotion, actually, as it turns out.
14 0. Okay. I am going to now
15 hand you an Exhibit which is going to be marked
16 Exhibit 10. I will represent to you that this 1is

17 a printout of pages from the Hanscomb Limited

18 website in 2017.

19 . EXHIBIT NO. 10: Printout

20 of pages from Hanscomb

21 Limited's website in

22 2017.

23 : MR. SPIEGEL:

24 Q. I would like you to look

25 through it -- you may need to take some time to do
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that -- and see if you can find anything in here
that talks about projects in the United States or
any offices in the United States or any connection

to the United States.
MR. O'ROURKE: I object. This

is what, 40 pages? I mean, I am sure you have
gone through it. If there is something in there,
would you point it out to him? If not, just say
SO.

MR. SPIEGEL: I am not going
to represent that I have looked at this in great
detail. But it is from 2017. This is part of
what ﬁe have to do for this deposition.

MR. O'ROURKE; Take your time,
then.

THE WITNESS: Well, some of
these things are links, which I don't know where
they go. So there may in fact be U.S. items in
there and contacts. I don't know, because it is a
link. The locations of —— I will just go through

it out loud if you don't mind.

Our locations, while they are

all in Canada -- I have told you that. The
newsletter list, that would include items —-- any
U.S. items that we were —-- were supplied to you,
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because one of those data dumps that I did was for
that. I didn't do them. I shouldn't say that.
One of our people did it. There is a picture of
me in here somewhere if you really want to see 1it.

MR. SPIEGEL:

Q. I am guessing that 60th
anniversary was not yours personally.

A, Well, it is not far off,
actually. I am 63. That was last year. I am
skipping all of the 60 anniversary stuff. I have
suggested to our marketing people that nobody
cares about that, but they don't care what

accountants think.

Again, there are some links on
page 10 of 10. I don't know where those go. I
can't see anything obvious in there about the
U.S., I will agree, but as I say, I don't know
where those links go.

History —-- again,'there is a
link -- kind of our founding information and our

history with Geoffrey. Geoffrey, as I think I

- said, died recently. I met him once. 1957 is the

Canadian start-up, on page whatever it is, Fetcham

Park House page. F-E-T-C-H-A-M, if you are

-wondering.
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. I see a list of
projects ——

A. Okay.

MR. O'ROURKE: I also see a
reference to the New York Mets in here. But I
don't know what relevance that has to the
construction industry.

MR. SPIEGEL: Maybe they are
trying to construct a pitching staff.

MR. O'ROURKE: Well, they need
more than that.

MR. SPIEGEL: That is what I
hear. They need a pitcher who doesn't go party
the night before he pitches, but I guess they —-

MR. O'ROURKE: They don't have

that problem anymore.
THE WITNESS: We don't have it

anymore, either.

There is a lot of links here.
I don't know where they go, so I don't know --

MR. SPIEGEL:

Q. There is a list of
transportation projects, which all look like they
are Alberta, Ontario -- QC must be Quebec City?

A. It is just Quebec. It is
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the postal —-- it is the postal abbreviation.
0. NB —-
A. New Brunswick.
Q. British Columbia --
A, BC.
Q. Now, there is one, the

Gordie Howe Internaticnal Bridge, Windsor,
Ontario, to Detroit, Michigan?

A. Yes.

Q. So that may have --

A. Well, that would
certainly be -- certainly have U.S. involvement in
that it is half in the U.S.

0. Is that the one that is

now named after Gordie Howe?

A. Yes. It is —— yes. They
have decided to call it -- name it after Gordie
Howe. There are lots of Americans involved in

that job, as you can imagine.
Q. Then there is one that

says "educational and institutional."

A. As I say, most of this is
links, and I can't tell you where they go. So I
can't really answer your qguestion, other than to

say we would have to check the 1link, and I don't
| Page 67
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think we are going to do that.
Q. No. Now, I see where
Mr. O'Rourke found the Mets reference.
A. I did see that, too.
Q. RT at W
"What can the Mets teach us about baseball?"
MR. O'ROURKE: Not much.
MR. SPIEGEL:
Q. "Not much, but they can

teach us about business strategy."

A. Who wrote that? Oh, that

is SNy That is one of our clients.

Q. That could be similar to

the Washington Redskins.
A, I am obviously a baseball

fan if not a Mets fan. The accessibility pages

are required by Canadian law. So you can probably

skip those. The Mets again. I think there is

probably replication on these pages. Okay. I
have been through the whole thing now. Your
question, I believe, was U.S. projects.
MR. SPIEGEL:
Q. Yes, anything in there
that identifies U.S. projects.
| A, There is the Gordie Howe

Page 68

A.S.A.P Reporting Services Inc.

(613) 564-2727

(416) 861-8720



14
15
16
17
18
19
20
21
22
23
24
.25

94002720
DEPOSITION OF EDWARD JAMES FLAXMAN May 9, 2018

Bridge. There is a reference to G in

which would be -- with or without the "m,

fr

there,

it is a client, which is the client on the

airport. I would ~- in New York, LaGuardia.
I would question my marketing

people just putting that name in there. It

doesn't tell anybody anything. There is also

reference to various airports, which would again
include that airport.

Q. LaGuardia?

A. Yes. I don't think we

have another one in the United States. I might be

wrong.
Q. All right. Now you

mentioned, and I will try to characterize your

testimony accurately, that several of your
customefs or clients have offices in numerous
locations in the United States?

A, Yes.

Q. So does Hanscomb Limited

believe that since its customers have, or its
clients have numerous offices throughout the
United States, that that somehow is credited to
Hanscomb Limited in terms of the breadth of the

extent of its rights to the mark Hanscomb in the
Page 69
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United States?
A, We believe that the
people in those companies and offices are
acquainted with Hanscomb because the company they
work for works with Hanscomb, and the engineer in
Phoenix would know the engineer that worked on the
project in New York. If you wanted a QS, he would
call his buddy in New York and say, You know one?
His buddy would say, Yeah,
give Hanscomb a call. The guy Dale Panday, he

knows stuff.

That is what we think.

Q. Do you have any proof of
that?

A. That people know people?
No.

Q. Okay. Do you want to

take a break at this point?

A, I am —— if we do it now,

then I would avoid doing it léter.
~—-— Recess taken at 10:37 a.m.
-—— Upon resuming at 10:48 a.m.

MR. SPIEGEL: This next

exhibit is going to be Exhibit 11.
EXHIBIT NO. 11: ©Papers
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concerning registrations

1

2 of the mark Hanscomb by
3 Hanscomb Associates Inc.
4 in the 1980s.

5 MR. SPIEGEL:

6 Q. Let me explain to you

7 what Exhibit 11 is. Exhibit 11 is some papers

8 concerning registrations of the mark Hanscomb by
9 Hénscomb Associlates Inc. in the 1980s. The first
10 one was Registration No. 1,211,059, which was

11 registered September 28, 1982.

12 I will represent to you that

13 under U.S. trademark law, to keep a registration
14 in fbrce, one must file an affidavit under Section
15 8 of the U.S. Trademark Act to confirm continuing
16 use of the mark, and that is between the fifth and
17 sixth years after registration.

18 In this first one, no such

19 affidavit was filed. So six years from the
20 registration date, which would be September 28,
21 1988, this mark lapsed, this registration lapsed.
22 _ _ A. Okay.
23 Q. That is despite the fact
24 that it says, "Cancelation date April 13, 1989."

25 I will represent to you that the reason for that
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discrepancy is that is how long it took for the

clerk to get around to realizing that that mark

was dead wood and needed to be stricken from the
record.

So then page 3, the third page
of this, is a copy of the certificate of
registration for Hanscomb, which was registered
November 1, 1988. Apparently, Hanscomb Associates
Inc. realized that their registration had lapsed,
and they filed a new one. It was registered
November 1, 1988,

In this particular one, if you
lock at the next page, you will see that the
Section 8 affidavit was, in fact, filed. What
that means is that, at least as of November 1 of
1994, this mark was still in force.

Now, on the next page of the
record that I printed, it says that this mark was
canceled June 6, 2009. Now, I will represent to
you, currently if one wants to maintain a mark in
force after filing the affidavit under Section 8,
one must file a renewal on the 10th anniversary of
registration and every 10 years thereafter.

But I believe that when this

mark was registered, the law was 20 years. So
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that explains why the USPTO got around to
canceling it on June 6, 2009, which would have
been less than a year after November 1, 2008, when
the 20-year anniversary had occurred and no papers
were filed to renew the mark.

So keeping in mind that the
second Hanscomb registration was in effect until
November 1, 2008, my guestion for you is: In your
application, you claim a date of first use in the
United States of January 1, 2000 —-

MR. O'ROURKE: I object. That
is not accurate.

MR. SPIEGEL: I am looking at
Exhibit 6. It says, "First use 2000/01/01.™ That
is January 1, 2000, right on the front page of
Exhibit 6. So that is what Hanscomb claims is the

date of first use in the United States. T will

‘wait for Mr. O'Rourke to look at Exhibit 6. This

is what it looks like.

MR. O'ROURKE: T believe that
when you filed these, the date is at least as

early as.

MR. SPIEGEL: So doesn't that

-mean that it could have been earlier?

MR. O'ROURKE: Correct.
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MR. SPIEGEL: Sco what does
that -- well, you are not here to testify today.

MR. O'ROURKE: No. But I just
want the record to reflect that when you file an
application, the application form says "at least
as early as."

MR. SPIEGEL:

Q. So Mr. Flaxman, how early
are you aware of the earliest use of the mark
Hanscomb by Hanscomb Limited in the United States?

A, Hanscomb Limited or one
of its predecessor entities used it at least in
the 1970s.

Q. Is it your contention
that Hanscomb Limited or its predecessors, the
Canadian entities, were using the mark in the
United States before Hanscomb Associates Inc.?

A, Hanscomb Associates Inc.,
or a large piece of it, was originally part of
Hanscomb Canada.

Q. Are you aware why the
first use date was only stated as at least as
early as January 1, 2000, and it wasn't 1970 or
whatever the —-

A. It is very hard -- it is
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very difficult to verify what date it was. But I
know when I started at Hanscomb in 1980, they were
in the midst of reorganizing, and the U.S. --
there was some disagreement, and the U.S. ended up
as an independent organizaticen, which then
proceeded to trademark the servicemark, in 1982,

apparently.

Q. Is this a reason why
Hanscomb Limited never sought to register the mark
Hanscomb in the United States prior to the

currently pending application?

A. I can't speak about the

'60s and "70s. I don't know. I suspect it had to

- do with a bunch of guys in loose partnership that

didn't bother with things like that. Post —-- 1
mean, we were —— or I was aware —-- I was working
there -- that the U.S. Hanscomb, as we used to

call it, the Hanscomb Inc., held the trademark on
Hanscomb.

We never tried to register it
because they already had it. There was a history
between the two firms where they had
disagreements, a lot of them, but they were always

discussed in the confines of a disagreement within
the, quote, family.
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Everyone knew they held the
Hanscomb, and nobody disputed that. There was
always a dispute about who could work where and
when and what they could do, but that is not
really the same thing. As to why it was lapsed in
2008, we were not aware that it had been allowed
to lapse.

We were —— I was —-— me
personally, I was convinced that the purchaser of
Hanscomb Inc., Atkins/Faithful and Gould, would
not let it lapse, simply because it has some value
and it doesn't cost hardly anything to renew the
claim.

Q. So if Hanscomb Limited
knew that Hanscomb Associates Inc. owned the mark
Hanscomb, why would Hanscomb Limited believe it
could operate in the United States under the name
Hanscomb?

A. Well, A, we did and we
didn't operate in the United States. I mean, we
—— to the extent that we operated in the United
States, we would have work that Hanscomb Canada
had gotten on its own that happened to be in the
United States.

Then there was other work that
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was sourced in the United States, and we did not
use the name Hanscomb for that work. We used
Chartwell. I think that is in documents from
before. Chartwell being the estate of Winston
Churchill. I think my previous president was a

fan.

Q. So is there any way that
you can pinpoint when Hanscomb Limited stopped
using Chartwell to identify itself when it did
business in the United States and started just
using Hanscomb for whatever it was doing?

A. After the demise, or
after Hanscomb -- after Faithful and Gould stopped
advertising themselves that way. If you look at
their website, they never officially dropped the
name. Well, maybe they did, but it disappeared.

I mean, I think you probably
know in mergers and acquisitions and things,
sometimes the acquirer uses the old name for a
while and then gradually gets rid of it, because
they don't want it. As I say, it didn't -- and it
is my fault. If I had been minding the store, I
would have noticed that it lapsed, and I would

have jumped on it.

But as I say, I can't
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understand why Atkins/Faithful and Gould didn't

pay the 100 bucks or whatever it is to keep the

I

mark. They are a multibillion-dollar company.

suspect somebody went to sleep. It is the same I

did,'I guess you could argue.

Q. That is why Mr. O'Rourke

and I have law practices that are active.

Al Yes.
Q. Anyway, do you believe
that -- strike that. So is at least as early as

January 1, 2000, an accurate characterization of

how long Hanscomb Limited has used the mark
Hanscomb in the United States?

A, Yes.

Q. But then can you explain
the period of time when it wasn't using Hanscomb
as a mark in the United States and it was just
using Chartwell?

A. As I tried to explain, we

had -- perhaps it is easier with an example. We

had a job at WP University, which was a

Page 78
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architect in Canada. They had secured the

commission to do the work to build a new

performing arts center at Wl R- Ve did that

job as Hanscomb. Hanscomb U.S., as 1 recall,

objected to that.
Our response was, We don't

know what you are talking about. We are working

with a Canadian client on a job that happens to be

in the U.S. 1In that case, there is no reason to

use Chartwell. We are Hanscomb. That is who we

are, regardless of the use of the name.
But when we had -- when

Chartwell had offices in the U.S., they would

solicit under Chartwell, simply to avoid any
litigation with Hanscomb, and because, as I say,

this was one dysfunctional family that, you know,

went their separate ways. But, you know, family

is family. Nobody sued anybody.

Nobody ever wrote -- had their

lawyer write a letter. You get a letter from them

back and forth saying, Stop doing that, and we

would say, No, we are not doing it, because of

things like I just said, or because when we were

working on the Canadian Embassy in Washington, we
I remember that
Page 79
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-— telling us to get the hell out of Washington.

We said, We are not in
Washington. The Canadian Embassy is in Canada. I
don't think he thought that was very funny, but I
liked it. But that is the sort of thing it was.
I mean, we would never get a letter from his
lawyer. It was always —- you are yelling at your
brother-in-law, and that was the relationship
until they sold out to the Brits.

0. I think that performing
arts center was near Cascadilla Creek, 1is my
recollection.

A, I am an accountant. I

don't need to know things like that.

Q. I am a Cornell alumnus,
and I actually bought a seat, paid $1,000, put my

name on the back of a seat —-

A. Yes. I remember they
were selling those. I think they were horribly
over budget.

——— (Off-the-record discussion.)

MR. SPIEGEL:

Q. Now, this is a document I

am going to identify as Exhibit 12. This is

something that Hanscomb Limited produced long ago
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during the earlier discovery. I think we maybe

even discussed this previously.

EXHIBIT NO. 12:
Documents beginning with
Position Paper.
MR. SPIEGEL:
Q. It has three things to
it. The first thing is this position paper, which
describes the relationship between Hanscomb
Associates Inc., USA, Hanscomb Consultants Canada,

and Andrew Chartwell USA, which I think must be

the -- that has something to do with Hanscomb --
A, Hanscomb Limited and
Hanscomb Consultants Inc. Canada were —-- just the

Canadian practice had a subsidiary called Andrew
Chartwell and Company. It still does, although it
is dormant, registered in Delaware.

Q. Okay. There is a
position paper that talks about how the parties
are going to cooperate. Then the next part of
this document is an agreement, trading agreement,
between Hanscomb Limited, London, England, and

Hanscomb Consultants Inc., a Canadian corporation.

A. Mm—hmnt .
0. Now, this is all very
Page 81
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confusing because the one called Hanscomb Limited

is not the current Hanscomb Limited, but the

Hanscomb Consultants Inc.

Limited.

A,

But ves,
Q.

is the current Hanscomb

Do I have that right?

I would have to check.

there is a lot of name confusion.

Look at the page HL-0760.

Loock in the lower right-hand corner.

A.

look at this whole thing,

Yes. Do you want me to

or is there a paragraph

you would like to highliight for me?

Q.

paragraph on page HL-0765.

It says -—-
A.

if T

~ A.5.A.P Reporting Services Inc.

(613) 564-2727

I am going to read you a
It is paragraph 2.8.
Hold on. Okay.

It says:

"Each Hanscomb, HCI and
HL, adrees not to
establish a firm or
entity —--"

could read this

"-—- in each other's
"territory' using the
name Hanscomb or any
similar name or assoclate
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in any form with any
other Hanscomb entity in
each other's territory
except by mutual
agreement. Both
Hanscombs recognize the
confusion that such an
action would cause and
agree to support each

other and work together

to ensure exclusive —-—"

something

"-—— of the Hanscomb name

by Hanscomb Limited in
their territory and by
Hanscomb Consultants in

their territory."

A. Okay.
Q. And then there is a
definition, I recall, unless I missed it —- yes.

On page HL-0773,
Hanscomb Limited,

A.

Q.

it defines the territory for

which is not you.

No.
It means:

"The United Kingdom, its
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possessions and
territories, including
Scotland and Northern
Ireland and Malawi."
And for Hanscomb Consultants,
which is somehow the predecessor of Hanscomb
Limited Canada, it means:
"Canada, its possessions and
territories and the Sulteray of Oman."™
A. Sultanate.
Q. The Sultanate of Oman.
So this agreement is actﬁally fully executed, as

you can see on page HL-0771. I gather that

Hanscomb Consultants ——

MR. O'ROURKE: I object to
putting all this together in one exhibit. There
are other documents attached to this, draft
agreements that were never executed.

MR. SPIEGEL: I am getting to
that. I will be getting to that. I am not
representing that the other ones are executed.
But I put them together because they are related
to one another and because they all have Bates
numbers that you-all marked on them when you

produced them.
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I think they are readily
discernible from one another. But your objection,

of course, is noted.

Q. So then after -- so that
was executed. Then the next page, HL-0774, is a
letter to the English folks from Michael Morris on
the letterhead of Hanscomb Associates Inc., in
which he encloses a draft of a proposed trading
agreement between "our two companies."”

A, Mm~hmm.

Q. Am I correct in
understanding that Faithful and Gould was a
successor to Hanscomb Associates Inc.?

A. Ultimately.

0. Ultimately? Through
their parent, which bought them --

A. WS Atkins.

Q. Okay. But this agreement
is not fully executed, 1f you can see on page
HL-0785. It is signed by Mr. Morris, but on the
side of the agreement for Hanscomb Limited, there
1s no signature. Are you aware whether this

agreement was ever executed?

A, I don't know. It wasn't
-— We weren't involved. It is in our -- there was
Page 85
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a big three-way negotiation, which ended in tears,
I think. Hanscomb Canada, Hanscomb Consultants
Inc., did in fact sign an agreement with the
Brits., We always just called them the Brits.

Hanscomb Limited in this is a
spinoff of Hanscomb Partnership, which was a
separation of interests from their side. We
didn't care about that. There is technically a
standing agreement between Hanscomb Canada and
Hanscomb Limited to the extent that those
organizations even exist.

Q. When you say Hanscomb
Limited -=-

A. I mean the U.K. I am
using the word in this document, not in the

current incarnation.

Q. Is there still a Hanscomb
in the U.K.?

A. No.

Q. How long has that been

the case? Do you know?

A, Well, it was taken over
as part of the WS Atkins takeover. They bought

everything except us, basically.
| Q. Is there anybody
Page 86
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operating in the U.K. under the name Hanscomb that
you know of?

A. I don't know. But if
they are, they are probably pirating the name. I
don't mean that with any —-- the WS Atkins that
took over -- that had Faithful and Gould, that
bought HAI and operated this Hanscomb, is not
operating as Hanscomb in the U.K., and I don't
believe anyone else is, but I don't actually know
that.

Q. Okay. Now I am going to
hand you an exhibit which is identified as Exhibit
13.

EXHIBIT NO. 13:
Printouts marked
"Confidential Outside
Attorney's Eyes Only."

MR. SPIEGEL:

Q. I am going to ask you if
you have seen that before and can identify it.

A. I have seen documents
similar to this. This is a printout from our
Internet people. It would be different every day
i1f you printed it every day. So I have seen this

document, not necessarily this version.
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Q. Do you see in the upper
right-hand corner it says January 1, 2017, to
October 30, 20177

A. Yes. That is probably —-
vyes. Okay.

Q. Then other pages have
other dates. The next page says January 1, 2016,
to October 30, 2017. The next page says October
1, 2017, to February 25, 2018. That one goes for
a number of pages. That may very well be the

remainder of the document.

I note that this document was
produced by Hanscomb Limited and is identified by
Bates Nos. HL-3255 to HL-3272. So I am going to
ask some guestions about it and try to do it in
such a way that the transcript can be read without
having to be marked confidential, because the
document itself is marked confidential outside

attorneys only.

A. Okay.

Q. So looking at the third
page, the first --

A. Is that 25772

Q. Yes, 3257. I note that

the first -- all the entries on that page are
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locations in Canada; is that correct?

A. Yes.

Q. Ckay. Then --

A. Oh, wait a sec. That is
not correct. There is one at the bottom, Dubai.

0. It was cut off on my
Ccopy.

A. That is what it will say.

Q. So it says Dubai. Okay.
Number 6 says London. Is that London, Ontario,
you believe?

A. Probably.

Q. Okay. Then on the next
page, I note there is New York, which I gather is
New York City?

A, Presumably.

Q. Then there is one, No.
27, that says Burlington. 1Is that Vermont, or is

that a place in Canada?

A. There is a Burlington,
Ontario. I know there is one in Vermont. I
honestly don't know. As I say, the ISP is

generating this data.

Q. Then I see one that is

called Abu Dhabi. That is obviously --
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A. That is the UAE state.
Q. Then Mumbai. In looking

at this data, it appears to be in descending order
based upon the number of users. If you can see,
the left-hand column is descending down until you

get to page 3259. At the bottom, we are down to

7.

Al Mm-hmm.

0. So I have a couple
questions about this. First, is it possible to

tell from this document when in the range of dates
these users accessed the website? I gather this
is for Hanscomb.com?

A. This is Hanscomb.com,

yes.

MR, O'ROURKE: Could you

repeat that question?

MR. SPIEGEL:

Q. Is it possible to tell
when the users in the left-hand column actually
accessed the Hanscomb.com website?

MR. O'ROURKE: Let the record
reflect that the document has a date of October 1,

2017, to February 25, 2018. Are you referring to

within that range?
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MR. SPIEGEL: Yes.

THE WITNESS: From this
document, you can't tell that. I believe you can
change the dates that it searches and go day by
day if you wanted, but that would give you 365

documents a year.

MR. SPILEGEL:

Q. Okay. Where it says
"pages/sessions, " do you know what that means?

A. I means -- I believe it
means —— and the pages means how many pages in the
website they actually looked at. Sessions is how

many times they contacted the website.

Q. So I wonder, where it
says —-— for example, the first listing is 2.27.
Is the 2 the number of pages and the 27 sessions

or something?

A. Well, I wouldn't like to

answer that without checking.

Q. Don't answer if you don't
know.

A. I don't know, honestly.

Q. Then the duration is

minutes and seconds, I gather?

A. That appears to be what

May 9, 2018
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it means, yes.

Q. Ckay.

A. I think it is important
to understand here that many of our employees, me
included, use our website as our homepage when we
log on to our computers in the morning. So the
number from places where we have an office is

distorted by employees actually turning on their

computers.

Q. So that would apply to

the eight places where there is an office?

A. Yes. That is why Toronto
has got 757. 1 would say many of those are mine,
for example, which don't count, I think we can

agree.

Q. What does goal conversion

rate mean? Do you know?

A. Can you tell me where you

are reading? Oh, goal conversion rate. I do not

know. But i1t is zero.

Q. It is zero on everything.
A. I don't —— my —-— Sean,
our marketing guy, was —-- I was looking at

something like this yesterday. 1In fact, I was
asking him if he could show me that. In fact,
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there is over 3,000 columns this thing will

generate.

Most of them have zeros in
them. Unless yoﬁ_are Google, they probably --
everybody has zeros in them. So some of them

are —- goal completion. What does that mean? I

don't know.

Q. So when you start getting
down to the number of sessions going down below
10, it seems like there is —— is it correct to
assume that for these ones, you get down 876,
whatever it is, that is the number of visits
during the time period we are talking about,

January 1, 2017, to October 30, 201772 Wait —-

A. Yeah, whatever the date.
Q. That 10-month period?
A, I believe that is

correct. But that is because most of these people
are just trying to get our address or phone

number, probably.
Q. Okay. But we don't know

for sure?

A. I don't know. I mean,

they are on there —-
MR. O'ROURKE: It is not a
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10-month period. It is a four-month periocd.

MR. SPIEGEL: Yes, within that
period.
THE WITNESS: Yeah.
MR. SPIEGEL:
Q. I am going to give you a
document that will be identified as Exhibit 14.
EXHIBIT NC. 14:
Documents marked
"Confidential Outside
Attorneys Only."
-—— (Off-the-record discussion.)
MR. SPIEGEL:
Q. Exhibit 14 is similar to
Exhibit 13, but from the dates January 1, 2012, to
October 31, 2017. And this is something that was

produced during discovery by Hanscomb Limited. It

is Batesgs Nos. HL-3176 to HIL-3212. So is this a

document that is the same as Exhibit 13 except a
different range of dates?

A. Different -- it 1is
obviously based on a different sort. It is coming

from the same program supplied by our ISP. I
don't —-- the parameters are obviously different.

Q. It looks like all the
Page 94
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cities that are listed are United States cities.

Does that look correct to you?

A. On the first page they
are —— yes. 1 look at the back and there are

other countries listed maybe. Did I see that?

Maybe not.

Q. Virtually everything I am
seeing here =-- Columbia is Columbia, Maryland, for
example.

A. The very last page is a
list of countries. But that is not what you are
asking.

Q. I haven't asked you

anything about that yet.

A. No.

0. And that is just —-

A. Yes, it appears that this
is -all lists of U.S. places, either states or
cities or towns or villages or whatever.

Q. But the issues we
discussed concerning Exhibit 13 -- regarding
sessions, pages per session, session duration —-
those are the same?

| A. To the best of my

knowledge, they are the same, although it is way
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outside my area of expertise.

Q. Okay. Is that something

Mr. Maw might be able to --

A. I doubt it. He 1is a
Luddite.

Q. What does that mean?

A. It means he doesn't

believe in technology. I can't send him e-mails
because he won't set his phone up to take e-mails.
He is of a certain age, not like any of the rest
of us, of course.

Q. Now I want to hand you
something that will be marked Exhibit 15, and I
want to ask you if you recognize it.

EXHIBIT NC. 15: E-mail
from Craig Bye to

Mr. Flaxman dated October
31, 2017.

MR. SPILGEL:

Q. So this is an e-mail that
was sent to you on October 31, 2017, from Craig
Bye. He announces to you -- no, it is actually
"Hi all,"™ so you and S. Davis and S. Neil and B.
McBurney —— that you-all have, that Hanscomb

Limited has 179 followers on Twitter, of whom six
Page 96
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appear to be coming from the United States. Do

you know whether that information was accurate at

that time?
A. Craig presumably got this

from Twitter. I don't know that. We only
recently started populating our Twitter. I
suspect, although I don't know, that this came up
as, Hey, we have already got 177 followers.

I am personally always
surprised that we have any followers. It is
gquantity surveying.

Q. Do you know who any of
these people are that —-

A, Do I personally know any
of these people? Let me lock. I do not

personally know these people.
Q. Then on the same page, it
says, "Our LinkedIn company page" -- which I can't

figure out the wvalue of, although everybody is a

member of it -- says there are ——

A. I agree with you on that.
Q. —— there are 1,087 total
followers -- I gather of Hanscomb Limited -- and

it lists the top five countries -- Canada, United

May 9, 2018
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-- and that the only U.S. followers that could be
found are a list of nine followers. Do you know
any of those followers?

A. I know Larry Vidinovski.
I know Sarah Little. That is it.

Q. It appears that Sarah
Little may have registered for LinkedIn when she
was an administrative assistant at Hanscomb
Limited. It says former admin assistant --

A, Yes, excuse me. I was
just trying to remember who she was. She worked
at Hamilton, and she was an administrative
assistant. She got married and moved with her
husband to somewhere in the U.S. I am going to

say Wisconsin, but I might be wrong.
Q. Okay. Now --
A. This 1is the sort of thing

that Art would know better than me; I will tell

you that.
Q. As long as they are

communicating by U.S. Mail.

A. He is not that bad. As
long as he is sitting at his laptop computer, you
can send him e-mail. But he will not take it on

his phone. It is too small, he says. He can't
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read it.

Q. Now I am sending you a

document that I will identify as Exhibit 16.
EXHIBIT NO. 16: E-mail
from Susan Neil to Art
Maw, Bates Nos. HL-3407
to 3408.

-——= (Off—the—record discussion.)

MR. SPIEGEL:

Q. This is an e—méil from
Susan Neil to Art Maw. It was produced as Bates
Nos. HL-3407 to 3408. The question I have is: Is
this an example that Hanscomb Limited is alleging
is actual confusion? I am asking because I
couldn't figure it out, but I thought maybe you
would --

A. Susan is our executive
vice president. She is also the chairman of our
board. She is a 30-year person, or 25 at least.
She is -— Paul Hughes is -~ interestingly, works
for Altus Group, which is a competitor of ours.
But in the professions, they all get along, pretty
much, when they are not killing each other, or

trying to kill each other.

I don't know -- to us, it is a
Page 99

A.S.A.P Reporting Services Inc.
(416) 861-8720



94002720

DEPOSITION OF EDWARD JAMES FLAXMAN May 9, 2018

1 confusion, who at Hanscomb U.S. he Was talking to.
2 He was talking to somebody at Hanscomb U.S. Who

3 is Hanscomb U.S.? Well, it ain't us. You know,

4 we would not call ourselves that. That may be

5 Susan's way of describing them, too. What she 1is
6 doing here is trying to run it down, what is going
7 on.

8 So I don't know what happened

9 in the end about that. But that is some

10 confusion. It is a confusion with our competitor,
11 Altus, which may or may not hurt us, I guess. But
12 there is donfusion. Oddly, the competitor seems
13 to want to help. But personal relationships

14 sometimes trump business ones, I guess.

15 Q. Okay. Let's see here,.
16 Now, we have been told, Hanscomb Consulting, that

17 Hanscomb Limited actively solicits business in the

18 United States; i1s that correbt?
19 _ A, We solicit business in
20 that we work with people —-- our other -- with

21 people we have worked with on other projects, and

22 we watch RFPs. If something comes up and we find

23 it interesting, we will respond to it.

24 But largely, it is related to,

25 I think -- and again, Art is the better guy to ask
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about this because he sells things; I don't -- is
you exploit the relationships you have with
projects that are going on. If they need our
services, we will contact them. It.doesn't mean
we buy a billboard in San Diego and say, Call us
for quantity surveying.

That is —-- you wouldn't sell
anything that way, for one thing. We use a
largely word-of-mouth referral service. I mean,
people hire us because they have heard about us.
It is not the best way to get rich maybe, but it
is how the industry works. I suspect your people
are similar.

—-—— (Off-the-record discussion.)

MR. SPIEGEL:

Q. I believe that we
finished with Exhibit 16. I had asked you the
question about what services —- I don't know 1if T
did ask this or not. When you are seeking to
obtain a client to do business, is it the client
that asks you what they need, or is it you that
explains all the different services that Hanscomb
Limited provides?

A. Typically, not always —-

almost always -—- there will be a project that they

May 9, 2018
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need our services for. We are reactive rather
than -- we don't go around knocking on people's
doors and ask them if they are going to build any
buildings next week. That is coming from outside.
They will typically want to hire a design team,
and we would join the design team.

On some occasions, clients --
building owners, developers -- hire us directly.
We like that better. In that case, we might tell
them what they need to know. We do do that. A
lot of people that are building up buildings
aren't in the building business. So they hire us
to, you know, coach them through this business.

But mostly we work on the
design team. They are given a program, and our
job is to monitor the process so that when they
are finished, the thing is designed to —-- put out
to tender and come back at a price that they are
expecting.

Do we use all those services?
Mostly —-- on that kind of project, it is mostly
cost planning and cost control, wheré you are
sitting there watching the iterations of the
documents, and you change the price every time

they draw a new line.
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We don't -- if we can sell
them —-- if they need scheduling, we will sell them
scheduling. If they need cost planning, we will
sell them ceost planning. If they need loan
monitoring, construction loan monitoring, which is
a post-contract service, we will sell them that.

But typically, they know what they want and they

ask us.

There is half a dozen —-- there
is probably —-- we are not huge. We have got 60
people. But we are one of the larger firms in
North America, because this is the kind of
industry that doesn't have 3,000 guys in a firm.

Q. I will tell you that
before starting this proceeding, I had never heard

of this industry.

A. You are not alone.

Q. But the reason I ask that
is because I understand from discovery, or from
somewhere, that at some point in time, Hanscomb
ILimited sent out what it described as a large
number of'postcards to a mailing list to try to
solicit business in the United States.

But I don't believe that

Hanscomb Limited produced a sample of the actual
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postcard that was sent out. Am I wrong about

that?

A, I know what you are
referring to. I don't know whether they were
postcards, is the first thing I would say. I
mean, physical pictures of Hawaii -- I mean, as an
example. If there is such a thing, I would have
been happy to produce it. If I missed 1it, I
missed it.

I know they were sent out by a
-—- there was a big marketing push three or four or
five years ago. You would know from the documents
when that was. They hired a full~-time marketing
person to try to beat up the industry and try to
get séme work. That was one of the thinags she
did. Actually, what she did, Art might know. I
don't -- she is no longer with us.

It is a tough way to get
business, you know, knocking on people's doors.

If they —- it doesn't matter how good a salesman
you are. If they are not -- if they don't need
your services, they are not buying 1it.

Q. I am not saying that
Hanscomb didn't produce it, but there are probably

close to 4,000 documents that you-all produced,
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and I may have missed it. But if it is something
that wasn't produced, I would ask that it be

produced so we can see it.

The reason I ask that is
because we want to see what it is that Hanscomb
Limited was soliciting. In other words, during

this deposition, we have spoken about that you

- give a customer what they need, and maybe they are

the ones that ask for it.

But in terms of from the
trademark or servicemark standpoint, it 1is
important to know what services were being
solicited when solicitations were sent to
potential U.S. customers.

-—— (Off-the-record discussion.)

MR. SPIEGEL:

Q. So concerning that
postcard that we have heard about, do you know
what was solicited on the postcard?

A. I do not know. It is a
marketing item. I don't know what would have went
out. As I say, typically, we -- it is difficult
to -— people who want to hire us typically know

what we do. You know, you don't contact a doctor

if you want to buy pork chops.
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You don't have to tell them
what you do, because they know. And if they don't
know, sometimes you have to explain to them that
they need you, because they never knew they did.
That goes back to your "I don't know what the
quantity surveyor is" thing. That is something I
have been doing for 38 years, explaining what my
company does for a living.

You are not alone. People
glaze over when you say the words, and then they

think about guys looking through transits because

they hear the word "surveyor." But that was -- as
I say, if -——- I don't know exactly what was sent
out. I know something was sent out, because I saw

the list of things they sent it out to.

But I don't know. I don't
know what was sent out, aﬂd I don't know what it
said. Could it be generated? We could certainly
find out what it was if it was an e-mail blast —-
and I am not saying that that is a postcard, but
it may have been called one.

You know, marketing people
have a way of spinning things. Maybe you didn't
know that. But as I say, I don't know what was in

it. It is not the way we get a lot of work, but
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it is —-- every so often, we do do something.
Q. Okay. In that context, I

am going to give you a document which we
identified as Exhibit 17. This was produced not
on a confidential basis. I will ask you to look
at this and see if it looks familiar to you.
EXHIBRIT NO. 17: E-mails
marked Bates Nos.
HL-2624-2642.

MR. SPIEGEL:

Q. I will note for the
record that it is identified by Bates Nos. HL-2624
through 2642. It appears to be a number of
e-mails sent to a variety of people from Cindy
Beverly, business development and marketing
manager, to a variety of recipients.

Is it possible that this 1is
some sort of a small sampling of what the
solicitation was, noting that it is dated in 201472

A, I hate to use the word
"guess," but I would guess this is exactly what
you are referring to when you said postcard. This
is why I didn't like the word postcard, because I
~- if it was a physical postcard, I would have

seen the invoice go through for a thousand
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postcards, and I don't remember that.

Q. Okay. Go on. I don't

want to interrupt you.

A. I don't -— this 1s a
letter to people in the industry. She is
attempting to get them to -- I have never actually

read this. I am not actually sure I have seen

this before.

Q. Please do. I believe
that each of the e-mails is pretty much the same.

A. I would think so. Cindy
was hired to try to scare up some business from
people in the industry who were not our clients.
That i1s what she did, I guess. She left
unceremoniously nine months later, say.

Q. One of the main reasons I
wanted to bring this to your attention was not
only to determine whether this is, in fact, what
was sent to these people, but also to note what it
is that this series of e-mails described as
Hanscomb Limited's business. It says this:

"Our firm continues to be
one of the number one
leaders in the cost

planning industry and
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have been for over
50-plus years.

Hanscomb's team of
experts provide our
clients with the tools
they need to control
costs and help ensure the
successful completion of
a wide wvariety of
projects.”

Then it says where they are
located. So cost.planning is just one of a number
of the services that Hanscomb Limited claims to be
operating for in the United States.

A. Yes.

Q. So isn't it true that
these e-mails are only describing one of these
services; in other words, cost planning?

A; They are, but I imagine
that is because that is what they were targeting

in that with that client.
Q. Well, when I look at all

of these e-mails, they all say the same thing, I

think, unless I am wrong.

A. Well, they probably do

May 9, 2018
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1 all say the same thing, but they were probably --

2 I mean, who were they sent to is the real

3 guestion. Swallowtail -- they were sent to

4 universities. I am not —-- obviously, that is a

5 large part of our business. We wouldn't send out
6 a blast like this for project loan monitoring. I
7 can tell you that. Although we do that.

8 0. How about project

9 management?
10 A. We do not -- as I said,
11 we don't do a lot of project management. It is
12 something that sometimes comes up. Quantity

13 surveyors often think they are very good project

14 managers. And some of them are.

15 Q. Okay. Now I want to hand

16 you an exhibit which has been identified as 18.

17 This was also not produced confidentially.

18 EXHIBIT NO. 18:

19 _ Documents marked Bates
20 Nos. HL-2363-2376.

21 MR. SPIEGEL:

22 Q. I was wondering if you

23 believe this is somehow a list of the recipients

24 of the e-mails that were sent, exemplified by

25 Exhibit 17. Although I will say that the extreme’
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right-hand column does not give the year. It
gives a month and a day, but not a year. I also
note before you answer --

A. You are correct. It does
not.

Q. Let me say that this was
produced by Hanscomb Limited under Bates Nos.

HL-2363 through 2376. Do you have an answer for

that?

k. I will say I have seen
this before. I will also say that I am not sure
exactly if the two documents are related.

Although I do notice that Swallowtail Architecture

appears on both lists. I have never heard of

Swallowtail Architecture, personally. It doesn't
mean that someone at my company hasn't.

Q. No one --

A. I could trace this
document if it needed to be traced. But at the
moment, I can't say whether this goes with this,

if 18 goes with 17.
Q. Okay. You had mentioned
that it has been since the —— was it the 1980s

that Hanscomb Limited has had any office in the

United States?
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A. 1980s since we had any
office badged as that, early '80s.

Q. Okay. Do you recall
there was an office in Cambridge, Massachusetts?

A. There was.

0. And there was one 1in
Scottsdale, Arizona®?

A. Scottsdale was definitely
a Chartwell office. Cambridge/Boston because it
moved at least twice. It may have started out as
a Hanscomb office and was re-badged. Tampa, if
you are going to ask me, that was a Toronto
project. Whether the sign on the door said
Hanscomb or Chartwell, I cannot answer that. But
the work was done in Toronto. Somebody would have
to go back and look at the door. |

Q. But it has been several
decades before there has been a physical office in
the United States?

A. Owned by us, yes.

And using the Hanscomb

name?

A, And using the Hanscomb

name, vyes.

Q. Okay. Now, when there 1is

May 9, 2018
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a project located in the United States, and that
project is a building or an airport or whatever it
is, is there any physical sign at the location of
the project that says that Hanscomb Limited is

somehow involwved?

A. Almost never. You are
talking about the construction sign that says
architect so-and-so and engineer so-and-so? 1
would say that very seldom are quantity surveyors
listed. It is not unheard of.

Q. Is Hanscomb Limited ever
listed?

A. No. The guantity
surveyor would typically not be listed on a

construction site.

0. Does Hanscomb Limited
advertise on television in the United States?
AL No.

0. How about on radio?

A, No.

Q. Does Hanscomb Limited put
out any press releases to say that it is involved

in certain projects?

A. No. I don't think sSO.

Put something on our website, maybe. That is not

May 9, 2018
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a press release.
Q. Okay. And you mentioned
you think Mr. Maw might be better equipped to

answer the kinds of people who were at those —-

A, Well, he was there.

Q. He was there. But would
he also be aware of whether potential customers
attend those events?

A. Well, as I say, he was
there. These things attract people from around.
I don't know who was there. I honestly don't
know.

Q. That i1s the Royal
Institute of Chartered Surveyors?

A, Yes.

Q. To be a member of that
organization, do you have to be a chartered
surveyor or have a business that has chartered
surveyors in 1it?

A. I am not a chartered
surveyor. But I believe it is like most
professions. It is a broader profession than we
are used to in North America. It includes people

other than guantity surveyors.

Q. But you work for a
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company that is a chartered surveyor?

A, Well, we don't —-- as I
say, it is a British organization, so we don't
register ourselves as such. But we have many of
them working for us. As I say, I am not a

chartered surveyor.

When we were in the Middle
East, we had to register the firm as chartered
surveyors. It was required by law. We are not
registered with the RICS as a registered surveyor.
We would have to pay a lot of money and they put
you in their big book. Do we qualify? Yeah, we

do, actually.

Q. Is there some test you
have to take to become a chartered surveyor?

. Oh, yeah. 1It is a
degree. It is a real profession. I say that --
you know, they have, like, degrees from
universities. They write —- they do —-- it is like
being a lawyer. You have to article. You don't
call it that.

Q. So you have to have a
degree and then pass an exam like a bar exam?

A. As 1 say, I am not a

member. So I am —-—- someone else could probably
Page 115
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tell you better. We have a lot working for us.

Q. In a number of your

offices?

A. Yes. But I don't know
the numbers offhand. Although it is probably on

our website, or might be anyway.

Q. Do you-all ever use any
letterheads that identify the fact that you

perform services in the United States?

A. Our letterheads don't
describe services anywhere in particular. We will
do work anywhere. Lisfing a place -- a country, a
city, a continent -- limits you. It doesn't
enhance you.

Q. Do your bills or invoices

mention any affiliatioh with the United States in
any way?

A. No, nor anywheré else.

Q. Do you ever have business
cards that identify a U.S. affiliation?

A, No.

Q. Deoes Hanscomb Limited
ever attend any trade shows which are specifically
there to allow people in your industry to be

introduced to potential customers?
Page [16
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A. Now and then. Again, Art
is a better one for that. I know they were at one
in New York six months or a year ago. I know
that. They were also -—- I know they were aﬁ one
in Vancouver, which although is not in the U.S.,
there were participants. It was about PPPs, so
private partner -- private-public partnerships.

So again, you should -- when Art is here, you
should ask him. It is his game, not mine,.

Q. Okay. Do you know if
there are any U.S. companies that display on their
letterhead or their website any professional
relationship with Hanscomb Limited?

A, I don't know, but I don't
think so.

Q. Okay. Does Hanscomb
Limited have any sales agents in the United
States?

A. No.

Q. Do Hanscomb Limited
employees or officials travel to the United States

in connection with projects?

A. Yes.
Q. How often? Do you know?
A. As required. We don't
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usually -- as I say, we are not in the
construction business. When a project is being
designed, it is not necessary to be there. When
we do our work, we don't need to be anywhere in
pérticular.

But you have to go to meetings
and things. You might go down for a day or so énd
sit and chat. You know, travel budget is not a
huge budget for us, either locally or nationally
or internationally. You don't need to be there
very much.

Q. So most of the work, if
not all of the work, is done in Canada?

A. Sure. I mean, we
sometimes hire outside pricers. If you are
working in a foreign country, or any place that
isn't your own, you need to get local pricing
sometimes. That is just something you do. But
they act as a sub to you, a sub-consultant.

Q. So employees and
officials of Hanscomb Limited, they are not in any

offices in the United States; is my understanding

correct?
A. That is correct. ' We have
no physical offices in the United States.
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Q. Okay. I have an Exhibit

which I am going to hand you, which is identified

N =

3 as Exhibit 19.

4 EXHIBIT NO. 19:

5 Documents marked

6 "Confidential Outside

7 Attorneys Only" with

8 Bates Nos. HL-3404-3406.
9 MR, SPIEGEL:

10 Q. This one is marked

11 confidential. If I say anything that makes you
12 believe that Mr. Cullen should leave the room, let
13 me know. This is an e-mail from,Dale Panday to
14 you and copied to Ken King. The subject is "U.S.
15 Contacts."

16 A. Yes.

17 Q. It lists some contacts,
18 which I believe 'are publicly known. Is that

19 correct, 1in terms of the projects?

20 A. The project exists —-- who
21 we are working with on the project, I don't know
22 how, quote, public that is. We always have to be
23 concerned about our -- sometimes our clients like

24 to keep everything a secret.

25 _ Q. Okay. So I won't
' Page 119
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identify those parties. But we will note that
this was produced as Bates Nos. HL-3404 to 3406.
And so it says that —-- "We were approached
late" —-- this is for the second project:
"We were approached late
in 2017 or early 2018
by --=-"

a certain consultant

"-— to potentially assist

them with work that —-"
another company

"-— is developing in

Toronto."

A, That is right.

Q. And the company that
approached you is a U.S. company. In that
particular one, did that result in any business to
Hanscomb Limited?

A. I am not sure. It is
still ongoing. That is a very significant thing.
The company involved, that everybody has heard of,
of course, is spending, quote, several billion
dollars in downtown Toronto to redevelop our Port
Lands.

I don't know what we are doing

" Page 120
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1 for them. But if it is -- they will need somebody

2 like us; there is no guestion. Or they should

3 have somebody like us. Knowing them as I do --

4 and I don't know them other than publicly —-- they
5 will monitor the thing to death.

) Q. I know somebody really

7 good they could use.

8 A. I know somebody better.

9 0. Then there is a last one.
10 It says:

11 "This may not help, but we

12 submitted against an RFP --" which, I gather, is a

13 request for proposal?

14 A. It is.
15 Q. "-- a year or two ago
16 _ where in order to bolster
17 ' our submission, we found
18 and partnered with a
19 couple U.S. QS.——"
20 which, I gather is quantity
21 surveying?
22 A. Yes.
23 Q. "-— firms. Off the top
24 of my head, we secured partnership agreements
25 with --" and it lists the firm "-- and --" another
Page 121
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firm. It says:

"We were unsuccessful in this
REP."

Do you know any different? Is
it still the case that that was unsuccessful?

A. Ivanhoe is -- I am going
to tell you it is Ivanhoe. Ivanhoe is a very
large property owner. That is why I don't mind
saying it. In this particular project, I don't
know. But they are always deoing something. I
think everybody in this room knows that.

Q. Well, at least according
to Dale Panday as of February 23, 2018, that was
unsuccessful.

A, Okay, that was

unsuccessful. But I am saying there may be
something else with that same firm. I don't know.
Q. Okay. I have an exhibit,
which we will identify as Exhibit 20, which is not
identified confidentially, and is identified by
Bates No. HL-2569,
EXHIBIT NO. 20: Document
‘marked as Bates No.
HL-2569.

MR. SPIEGEL:
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0. I think -- well, I don't
know. Is this something that was included in a

website?

A. Honestly, I am not that
familiar with this document, although most of the
stuff on it, I have heard of.

0. Let me ask you something.
One that comes to my attention, for obvious
reasons, 1s Cornell University Hotel and Hotel
School. Now, when you talked to me about a
project at Cornell, it was in the '80s, and it was
a performing arts center.

A. Correct.

Q. From my own personal
knowlédge, this is a different thing than that.

A. Yes. That thing, the
project name on that was Cornell University PAC,
performing arts center. I remember that. The
hotel and hotel school, I ~- honestly, it doesn't
sound like it was a big project. |

Q. The one thing that is
left off of this list is the dates that these
projects occurred. Is that something that could
be provided?

A. I imagine. I mean, at
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least, certainly, for most of them.

0. For example, the first
one is Canadian Embassy, Washington, D.C. Do you
have any idea when that project occurred?

A, Well, I think anybody
that has been to Washington knows that it has been
there for a while. I think it was done in the
'80s or early '90s.

Q. So you think that had to
do with the actual construction of the Canadian
Embassy back in the day?

A. We had people on-site at
that embassy, at that project. That is not
typical. But they wanted somebody -- it is a
diplomatic thing. They need to have passported
nationals keeping an eye on the.local builders.
Not that locals would do anything inappropriate in
a foreign embassy, but --

0. The unscrupulous

Washington contractors.

A, Yes, or the CIA. So they
wanted somebody keeping an eye on it. So that is,
you know -- that happened in Koréa too, but we
don't care about Korea. Well, maybe we do, but

for a different reason. That —-- I can even tell
Page 124
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you who was there, but we don't do that.

Q. Okay. Now I have an
exhibit that will be identified as Exhibit 21.
This also was not produced confidentially.

EXHIBIT NO. 21: Document
entitled "Representative
Project Experience:
Biology Laboratories and
Research Centers," marked
as Bates Nos.
HI-2576-2590.

MR. SPIEGEL:

Q. This is a representative
project experience, bioclogy laboratories and
research centers. It was produced under Bates
Nos. HL-2576 through 2590. I gather that the
right~hand column is the cost of the project, not
how much Hanscomb Limited was paid?

A. I wish. Yes. It 1is
probably the budget of the project rather than the

actual cost, but yes.

Q. It appears that these are
projects ——- well, let me ask the question. Are
these projects where —— the second column gives

the year. The third column gives the location.
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A, Yes.
0. Is that third column the

location of the actual project?

A. Yes. I believe. You may

know better than I do where the -- well, yeah.

The SRR

in Newark, New Jersey, is in Newark, New Jersey,

one would imagine.
Q. None of the identifiers

in that third column are identifying a consultant
or an architect or a builder. They are

identifying a facility.

A. It is not the -- vyes.
But the —-

Q. And the fourth column
identifies —-

A. Is the —-- yes.

Q. —— identifies the

affiliate, the entity that I gather may have

brought Hanscomb Limited into this?

A. I want to warn you: I am

not quite sure what this document is.

Q. If you are not,'I am not.
A. Again, this would be a
better éuestion for Art Maw. I am not saying we
| Page 126
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didn't generate it. I am sure we did. It is from
our files.

Q. Yes. It was produced by
Mr. O'Rourke.

A. I am actually -- I think
it is from -- I don't know where it is from. I
don't want to say. I think -- Art can tell you
about this document. It would have come out of

his department.

Q. So do you think that all
of these projects were done under the Hanscomb

name?

A. Yes. I think. As I say,
I don't want to talk about this document, |
honestly, because I don't know what it is.

Q. The point I make is that,
at least from about 1982 to 2009, Hanscomb
Associates owned the federally registered service
mark for Hanscomb for the services that they
provide and that Hanscomb Limited provides.

So I thought it noteworthy
that Hanscomb Limited is performing services on
all these projects in the United States during the
time when the trademark Hanscomb was owned by

Hanscomb Associates Inc. That was why I brought
| Page 127
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it up.

MR. QO'ROURKE: I cautiocon you
not tc guess. If you don't know —-

THE WITNESS: Well, as I Sai&
-— and I am guessing. I mean, I can come up with

a theory, but that is probably not a good idea.
As I said, Mr. Maw will know what this is. I
would have gotten it -- I would have —-- we would
have received it.

I say "I" because I was
funneling stuff to Mr. O'Rourke. I wasn't always,
you know, vetting it, because I am taking it. But
it would have come out of our Ottawa office,
probably from Tracy. We don't need to know who
Tracy is, 1 suppose.

MR. SPIEGEL:

Q. No. Is there somebody
named Tracy that is —-

A. She works in our Ottawa
office. She is in charge of stuff like this.

MR. SPIEGEL: All right. This
might be a good breaking point for lunch.

MR. O'ROURKE: Sure.

—-—— Recess taken at 12:22 p.m.

——— Upon resuming at 1:40 p.m.
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MR. SPIEGEL:

Q. Mr. Flaxman, do you have

any figure for the percentage of the gross
revenues of Hanscomb Limited that are attributable

to projects physically located in the United

States?

A. No.

Q. Is that a figure that you
could obtain?

A. It is possible to obtain
it. It would be a large data -- 1t would be a
large task.

Q. But it is possible to
cbtain?

A, Well, on the -- it would

involve sorting through probably several thousand
projects and figuring out where they were. But a
list of all the projects for the last —- I think
you said five years —— I mean, 1is it doable?
Sure. Then you have to go figure out how much the
fee was —-— vyes.

MR. SPIEGEL: Did you get all
that?

| THE REPORTER: Yes.

THE WITNESS: I am sorry. 1
Page 129

A.8.A P Reporting Services Inc.
' (416) 861-8720



=l oy v ol W N

10
11
12

13
14
15
16
17
18
19
20
21
22
23

24

25

(613) 564-2727 -

94002720
DEPOSITION OF EDWARD JAMES FLAXMAN

May 9, 2018

was mumbling at the end there. I appreciate —- I
am just trying to describe a process that would
have to occur.

MR. SPIEGEL:

Q. Okay. Let me ask another
guestion in the same general area, and that is:
Can you tell us the percentage of Hanscomb
Limited's gross revenues attributable to projects,
no matter where they are located, where.your
customer or client is based in the United States?

A. Easier, certainly. But
again, it is a multiple sort, because you have to
sort by —— you have to sort at the regional level.
Then you have to re-sort at the client level. On
the basis that anything is possible -- but --
anything is possible.

I mean, if you go back
through -- you have seen the piles of documents we
have produced over the last 40 some—odd years, I
think. We have —-- there 1s stuff there. But some
of it i1s not easily accessible. Before 2000 -- I
am having trouble accessing my databases back
then. They are in COBOL and Windows 10 doesn't

like to talk to COBOL.

Q. They are not compatible,
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I gather?

A, Yes. I mean, could I

hire a digihead to figure this out? Maybe.

| Q. Okay. So in the same
vein, rather than as a percentage of Hanscomb
Limited's gross revenues, would it be possible for
you to obtain the annualized gross revenues for
projects physically located in the United States,
or where the project could be anywhere but the
customer or client is in the United States? Gross
revenues rather than a percentage of Hanscomb's
gross revenues.

A. Well, that is a version,
to me, of the same question, unless I am not
understanding you. If I had one, I could
calculate the other.

Q. So you could do it,
though?

A. Well, it is the same --
you would have to go through the process I just
described. You would still have to come up with
the numbers. Then you have to -- you are talking
about revenues here. You are not talking about
numbers of clients or projects; is that correct?

Q. Say that again?

May 9, 2018

Page 131

A.S.A.P Reporting Services Inc.

(613) 564-2727 (416) 861-8720



w N

e

Se] 0 -~ w

i1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

94002720
DEPOSITION OF EDWARD JAMES FLAXMAN

(613) 564-2727

May 9, 2018

A, You are talking about the
revenue numbers here, not the numbers of the

actual clients?

Q. Yes, that is correct.

A. Again, I mean, I would
have to sort —-- you have to go through all the
list of several thousand projects, tick them off,
which one is U.S., which one is not -— which one
is Bermuda, or whatever -- and then go back and
figure out what the fees were.

And I can only go back to
twenty -— as I saild, in any case, without hiring
an outside consultant, I can't go back any further
than 2000. That could conceivably be done, but I
-- it is donkey work, and it could take some time
for someone to sit and do that. It would be a
physical job.

Q. Okay. Now I am going to

hand you a document which will be identified as

Exhibit 22.
EXHIBIT NO. 22: List of
documents referenced in
Hanscomb Limited's
Responses to

Interrogatories 1-11
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Served on Hanscomb
Liﬁited on December 6,
2017.

MR. SPIEGEL:

Q. I will represent to you
that this is a lengthy list of documents that are
all referenced in Hanscomb Limited's Responses to
Interrogatories 1-11 Served on Hanscomb Limited on
December 6, 2017. Let me also give you as Exhibit

23 that response.

EXHIBIT NO. 23: Hanscomb
Limited's Responses to
Interrogatcories 1-11
Served on Hanscomb
Limited on December 6,
2017.

MR. SPIEGEL:

0. I don't believe any of
these were produced on a confidential basis. So
looking at Exhibit 23, I wantkyou to look at
Interrogatory No. 3. You see it lists Document
Nos. HL-2350 to 2351, and 2380 to 2381, and 2568,
all of which I hope are in the list of documents

that I gave you as Exhibit 22.

As you can see in the response
Page 133

AS.A.P Reporting Services Inc.

May 9, 2018

(416) 861-8720



SR S RN L S N A X

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

94002720
DEPOSITION OF EDWARD JAMES FLAXMAN May 9, 2018

to this interrogatory on the top of page 7, it
lists —-- the answer is that the services performed
by Hanscomb Limited in connection with the
projects identified in the interrogatory answers

include but are not limited to -- and then it

lists a whole list of services, one of which is

project management services for others for
business purposes in the fields of architecture,

engineering, interior design and urban planning

design.
So I would like you to check

those pages that are in the answer and let me know
which ones of those involve project management
services for others for business purposes in the
fields of architecture, engineering, interior

design and urban planning design.

A. I am probably unable to

do that.
Q. Why is that?

A. Because you have given me

a list of several hundred things and you are
asking me to know what I did for each one of them,

and I just don't. ©Now, do you want me to cite a

place where we did a project management? I can

tell you we did one for Sl SN (rh) about
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1 10 years ago. But that is not what you want.

2 Q. The reason I ask the

3 question, Mr. Flaxman, is because that is the

4 answer to the interrogatory. Let me refer you to

page 14 of the response interrogatories. There is

a verification, and I will read it into the

"Edward James Flaxman,

5

6

7 record:
8

9 being first duly sworn,
0

deposes and says that he

1

11 is an officer of Hanscomb
12 Limited and is over 18

13 | years of age, 1is

14 competent to make this

15 verification, has read
16 the underlying discovery
17 requests and knows the

18 content thereof, and that
19 | | the answers provided

20 herein to the same are

21 true to the best of his
22 knowledge."

23 There is your signature, right

24 at the bottom of that. So I ask you this gquestion

25 because it is Hanscomb Limited's answer to that
' Page 135
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interrogatory which makes reference to those
document numbers and states -- well, actually, the

interrogatory makes reference to those documents

and requests an answer.

In the answer, the answer says
that among the services that Hanscomb Limited has
provided concerning the documents that Hanscomb
Limited produced are project management services.
So do those documents reflect any project
management services for those documents?

A Project management
services, I have stated previously, are a service
we offer seldom but sometimes, and —-— but you are
asking me to verify a single item in a balance

sheet. What is this petty cash item? I don't

know.

MR. O'ROURKE: The answer says
"including, but not limited to." There are a
whole bunch of lists there.
| MR, SPIEGEL: It says
"including, but not limited to." That means all
of these plus something else, Mr. O'Rourke. It

means that --
MR. O'ROURKE: I think --
MR. SPIEGEL: No. Every one
| Page 136
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of these services is listed as "including, but not

limited to."

MR. O'ROURKE: It doesn't mean

MR. SPIEGEL: That means it

includes all of them plus something additional.

MR. O'ROQURKE: We disagree

with that.

MR. SPIEGEL: That is your
answer.

MR. O'ROURKE: We disagree
with that.

MR, SPIEGEL: Well, I disagree
with your disagreement. _

MR. O'ROURKE: Go ahead. Ask
the witness about it. Go right ahead.

MR. SPIEGEL:

Q. So you don't have any
answer to that, Mr. Flaxman?

A. My answer —-- 1f you are
asking me if every one of these people, we did
project management services for? No, we didn't.

Q. Okay. That is your

answer. Okay. Now —-—

A, We never said we did.
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Q. Well, the response does,

and you verified it.

A. I disagree with that
statement.

Q. Okay. So now
Interrogatory No. 4 has a question concerning the
documents identified by Bates Nos. 2375 to 2376,
which are a mailing list of some kind listing
certain communications, which all seem to be
somewhere in the United States.

Again, it 1s the same
question, and the response again says that the
services provided include, but are not limited to,
and included in the list are project management
services for others for business purposes in the
fields of architecture, engineering, interior
design and urban planning design.

So can you tell me which of
these involved project management services for

others?

A. I cannot tell you that,

for the reason previously cited.

MR. O'ROURKE: Same objection.
THE WITNESS: OQur services

include project management. They are not solely
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project management.

MR. SPIEGEL:

Q. Then —-

A. Are we having a syntax
argument?

Q. No, it is not a syntax.

This is as plain English as it gets.

A. No, it isn't.

Q. Well, we will have to
agree to disagree on that.

A. No, we won't.

Q. And then in that same

interrogatory, it says:

"Please also identify proof
that communications to these entities were
received by them.”

In the response, it says:

"Hanscomb Limited knows
the parties received the
communications as the
~communications were not
returned to Hanscomb
Limited."

So that is your proof that

they were received?
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A. That is what it says.
Q. Do you have any other

proof that they were received?

MR. O'ROURKE: We are getting
into "Miracle on 34th Street" now with the mail?

MR. SPIEGEL: Are you
describing Hanscomb Limited's operations in the
United States, Mr. O'Rourke? "Miracle on 34th
Street"?

MR. O'ROURKE: Well, if you
want to categorize that, but you are asking —-

MR. SPIEGEL: You are saying
to me in this answer, which is verified --

MR. O'ROURKE: You assume that
the post office is doing its job. If it is coming
back, you know that it wasn't delivered. If it
doesn't come back, assuming the post office does
its job, it was delivered.

MR. SPIEGEL: That is a big
assumption, Mr. O'Rourke.

MR. O'ROURKE: As they said in
"Miracle on 34th Street," it is an agency of the
United States government, and you would think that

an agency of the United States government did its

job.
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MR. SPIEGEL: That might have
been true in 1935 or whenever that movie was

produced, but it may not very well be true now.

Q. So now let's go to

-Interrogatory No. 5. Interrogatory No. 5 refers

to Bates Nos. 2506 and 2507, which refers to top
100 Canada's biggest infrastructure projects.
Apparently, this is projects -- are these projects
that were undertaken by Hanscomb Limited?

A, Yes.

Q. Okay. So can you
identify which of these project management
services for others for business purposes in the
fields of architecture, engineering, interior
design and urban planning were performed?

A, Can you tell me which

page you are looking at, please?

Q. 2506 to 2507. They

should be in numerical order.

A. OCkay. I got it. Gordie

Howe International Bridge.

Q. Okay. And that goes

between Canada and the United States?

Page 141

A. i1t does.
Q. Okay. When was that
A.S.AP Reporting Services Inc.

May 9, 2018

(416) 861-8720



= W N

€3]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

94002720
DEPOSITION OF EDWARD JAMES FLAXMAN

Okay.

May 9, 2018

It is ongoing.

When did it start?

It has been going for

Okay.

It is a very large

Now Interrogatory

Wait a minute.

6 has a series of business cards

project? Do you remember?
A,
Q.
A,
years. It is -- a few years ago.
Q.
A,
project.
Q.
No. 5 -- I am sorry.
Interrogatory No.

that were all

basis. 2and 1T

produced on a non-confidential

asked the question that those

documents appear to show reproductions of business

cards for entities located in the United States.

"For each entity
represented by a business
card in these documents,
please describe any
services rendered for
that entity, the dates
during which the services
were rendered, and the

geographical location of

project or projects for
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which the services were
rendered."
A. Can you give me the HL

number one more time, please?

0. Yes. It is HL-2543 to

2557.

A. Yes. I cannot answer
this question. Well, I could, I suppose. But I
would be guessing. These cards —-

Q. I don't know if I have
asked the question vyet.

A. Well, any question you
are going to ask, I am going to answer and tell
you that these are Mr. Maw's submissions, and you
can ask anybody you want, obviously, but you would
get a better answer from him.

Q. Okay. Well, let me just
ask you, since you are here, and we will follow up
with a question of Mr. Maw when we see him. So
the response on page 9 says that those business
cards relate to persons at clients and potential
clients in the United States to whom Hanscomb
Limited has had contacts with to promote Hanscomb

Limited's services.

Then it goes on and says:
Page 143
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"The services promoted by
Hanscomb Limited in
connection with these
business cards include,
but are not limited

to —-"

going to read the whole

"-- business
consultation,
particularly in the
fields of estimating
contract work, business
and economic feasibility
studies and data
analysis/dissemination,
cost analyses, project
risk management,
negotiation and
settlement of commercial
transactions for third
parties, scheduling
services, cost assessment
project

services,

management services for
Page 144
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others for business
purposes in the fields of
architecture,

interior

engineering,

design and urban planning

design."

Do you have any idea if any of

those services were performed for any entity

represented by these business cards?

A.

I can tell you on 2545

STV Incorporated is a client of ours on an LRT

project.

located?

Al

believe that particular

On what?
LRT, light rapid transit.

And where is that

Light rail transit. I

project is in Ottawa.

Q. Okay. Do —-
A. The other ones —- I mean,
S < worked for them on -- oh, cast your

memoty back.

from,

thing 20 years ago.
Q.

A.S.A.P Reporting Services Inc.
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This is not where the card came

but we worked for them on a blood services

And where was that
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located?

A. I am not sure if they

ever built it, so I don't know. But that card —--

this reference here is not from that period. This
is from —-

Q. What page is that on?

A. That is on 2544. You had

it with QUSSR Fngineers & Constructors. As I
said, these cards are from Mr. Maw. The D

reference I gave you is not related to this card.

It is related to work we did with (R & very

long time ago.
Q. I see.

A. I do not recognize the

rest of these, but, as I said, they are Mr. Maw's.

0. Okay. So that is a

question we will ask Mr. Maw when the time comes.

Then Interrogatory No. 7 makes reference to

documents identified by Bates numbers —- this is
on page 9 of the responses to interrogatories —-
2560 to 2564, and 2624 to 2642. The question
says:
"They appear to reproduce
e-mail communications

with entities in the
Page 146
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United States. Please

1

2 describe any services

3 rendered for those

4 entities, the dates

5 during which the services
6 were rendered, and the

7 geographical location of
8 project or projects for
9 which the services were
10 rendered. "
11 The response starts off by

12  referring to Document No. 2559 to 2564, which I

13 don't know is included in here, and it says:

14 "...relating to the

15 SN o New

York, New York, which is

22

le
17 an organization that
18 provides information and
19 infrastructure projects
20 in the United States,
21 which are the types of
projects that Hanscomb
23 Limited works on."
24 So on that one, to start with,
.25 was there any business that came out of what is
Page 147
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shown on those pages, 2560 to 64, in the United
States?

A, I don't know. Art may,
but I don't think so. Any project, is that what
your guestion was?

Q. Yes. So that is
something we should ask Mr. Maw?

A. Yes.

Q. Okay. What about 2624,
which is near the end here, to 26427 Now that is
something that was part of another exhibit. This
is the solicitations for the cost planning --

A. Correct.

Q. So I think you have
answered that in a previous question. Then we
have Interrogatory No. 8. Let me make sure I
understand what that is. Okay.

Now, I believe 2569, which is
Interrogatory No. 8, was also the subject of
another line of questions and another-exhibit.
Let me just see what I have here. Although it
wasn't in connection with the interrogatory. Let
me see if I can find it. It was Exhibit 20, it
appears.

A. Yes. I recall.
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Q. Okay. So this is also
Exhibit 20, HL-2569. But in the context of
Interrogatory.No. 8, the response says that the
services rendered for the projects listed on
Document 2569 include -- and then it gives a whole
list of services, including project management
services for others for business purposes in the
fields of architecture, engineering, interior
design and urban planning design.

So I want to ask you: 1In thig
list, which ones involve project management?

A. Again, I disagree with
your interpretation of the sentence. I think of
those list of things vou listed, they were
delivered to those clients. If you are
interpreting this to mean we provided project
management services to all of our clients =-- and T
have already told you we don't do that; it is a
small business to us -- then, you know, we are
going to, as you say, agree to disagree.

Q. This one is answered

slightly differently than the others. It doesn't

say "include, but not limited to." It says
"include."
A. Okay.
Page 149
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Q. So I am not saying that
the interrogatory requires that each of these
involves project management services. What I am

asking you is if any of them did.

A. The short answer to your
question is -- and I will give you that —-- I don't
know. It is a long list of things. I can't tell

you what they did on all those projects.

Q. Okay. Were you involved
in assisting Mr. O'Rourke in formulating the

answers to these interrogatories?

A, He drafted them. I

reviewed them.

Q. So why would he include
project management services if you don't know
whether any of the projects involved project

management services?

A. It goes back to the
interpretation of the sentence. I believed -- and
you can argue this, and you have —-- that we were

listing, giving basically a laundry list of
everything we did, and all of those projects
included at least one of those things. That is

not your interpretation. I understand that.

Q. Based on what you have
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just said, at least one of these projects ought to
have project management services.

A. I misspoke again. I am
saying we provide a list of project -- services,
which you keep reading. It hasn't changed from
this morning. I agree those are the services we
provided.

I also told you earlier today
we seldom provide project management. It is on
the list. It is a service that quantity surveyors
often provide, much like accountants will do your
income tax for you even if that is not their core
business.

Q. Okay. Interrogatory No.
9 refers to Document Nos. 2591 to 2608. This is
also another exhibit, which I believe was Exhibit
18, the list of all the addresses with dates but
not years to which I guess communications were
sent. “

Now, have we established that
the e-mails that were in Exhibit 17 from Cindy
Beverly somehow correlate to the list of
recipients in Exhibit 187?

A. I said -- I believe I

said that I believe those two things correlated,
Page 151
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They seem to have a

With a couple of examples you gave,

those things appear to be on the list of

addresses.

Q. Okay. Then in the
response it says -- this is Interrogatory No. 9 on
page 11 of the responses to interrogatories —-—
that the communications were sent out in 2016. So

that is new information

Exhibit 17.

A.
sorry. It says:

"The
Hanscomb personnel."

Then

then

again

that we didn't have from

Okay.
Or Exhibit 18; I am

list was prepared by

it goes on to say:

"The services promoted in
connection with these
communications

included --"

it gives this whole list

"—— business
consultation,

particularly in the
Page 152
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fields of estimating
contract work, business
and economic feasibility
studies and data
analysis/dissemination,
cost analyses, project
risk management,
negotiations and
settlement of commercial
transactions for third
parties, scheduling
services, cost assessment
services, project
management services for
others for business
purposes in the fields of
architecture,
engineering, interior
design and urban planning

design."

So now, referring back to

Exhibit 17,

the only thing the communications

communicate to potential customers is that

Hanscomb Limited is one of the number one leaders

in the cost planning industry.

(613) 564-2727
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solicitations from HL-2591 to 2608, are they
solicitations for all of these services or just
cost planning?

A, They are for services
typically offered by quantity surveyors. Because,
as you have noted previously, many people in North
Bmerica don't know what a cost —-- what a gquantity
surveyor is, they sometimes call themselves cost
planners or construction economists or something
that makes people think they know what they mean.

Cost plahners is a term used a
lot because it conveys information to people that
they don't get from guantity surveyor.

Q. OCkay. Now, I must
confess that the -- for Ihterrogatory No. 10, it
refers to pages 2643 to 2644. What I would like
to do i1s -- the writing is so small that my arms
are not long enough to read it even with an
extension.

So I want to ask,

Mr. O'Rourke, if you can somehow reconstitute
these so that they are readable, and then

Mr. Flaxman, if you would brief Mr. Maw so that
when we depose him, we can ask gquestions about

this ~-- I literally cannot read any of this.
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MR. O'ROURKE: You didn't try
to blow i1t up on your copiler?

MR. SPIEGEL: I mean, it looks
impossible. When you blow it up, I don't think
you can read it. I just couldn't —-

MR. O'ROURKE: Well, you
didn't do it so, I mean -- you know, most copilers
have a thing where if you wanted to use it, you
could have blown it up and taken a look at it, and
then we could have moved along.

MR. SPIEGEL: Well, I think as
you have probably figured out by now,

Mr. O'Rourke, we are not going to terminate this
deposition, because this is a deposition of
Hanscomb Limited and not of Mr. Flaxman
individually.

Since we have heard numerous
instances where I am going to have to question
Mr. Maw about certain topics that are in the
30(b) (6) notice, we are going to adjourn this
deposition at the end, and then I think that we
can combine resuming it with Mr. Maw's personal

deposition when he comes to Washington.

I don't think it will take a

~lot of time, but there will be some topics that we
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1 will need to cover. I just want to —-- very

2 politely, I just want to cover that, which will

3 probably take no more than 30 seconds, I wouldn't
4 think.

5 MR. O'ROURKE: Well, if you

6 have trouble getting it blown up, let me know.

7 MR. SPIEGEL: Okay. We will

8 try. I did try. It didn't look good to me, but
9 we will see. I will give it another try.

10 Q. So now Interrogatory No.

11 11, this goes to Bates No. 2892. This was not

12 produced under seal. It says —- do you see that
13 it is the last one on the list, Mr. Flaxman?
14 Al Mm—hrmm .
15 Q. It says:
16 "Hanscomb Limited
17 Complete Profile:
18 Canadian Company
19 ' Capabilities. Primary
20 Business Activity:
21 - Services."
22 : Total sales in Canadian
23  dollars 10 million to 24 —- almost 25 million
24 Canadian. Then it says:
25 - "Export sales, in Canadian
| Page 156
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dollars, 500,000 to 999,000."
Can you tell me, to the best

of your ability, the percentage of that 500,000 to
999,000 that is attributable to business in the

United States?

A. Truthfully? No, I can't.
Q. Could you find out?
A. Sure. Probably. It

would be probably simpler than -- no, I don't know

that it would be. I mean, I have a set of books
that has hundreds of thousands of data bits in it,
and they can be looked into. However, sometimes
the intersection of the fields is not helpful.

Q. If you could check that,
we will add that to what we will ask Mr. Maw when
he comes to Washington. We did ask for it. The
answer that was given is:

"It is an annual range of
sales by Hanscomb Limited
with respect to projects
in the U.S. and elsewhere
in the world."

A. Yes.

"Hanscomb Limited does

have sales in the range
Page 157
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of 500,000 to 200,000
each year to U.S.
companies for work done
on projects in the United
States, for work done for
U.S. companies on
projects in Canada and
for Canadian companies
who are working on
projects in the U.S.
Many of the Canadian
companies that Hanscomb
works for have U.S.
subsidiaries or are

subsidiaries of U.S.

companies."

So what I am asking you today

is to brief Mr.

when we see him,

range for the U.S. of what it

A,
Q.

Maw so he can

answer the question

of —— if you can narrow down that

is.
Qkay.

We will ask the question,

and we will see if Mr. Maw can give me an answer

on that.

trying to go back to an exhibit,

That will take care of that one. I

am

and I can't find
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it.

Look at Exhibit 21. Now, on
the first page of this, on page HL-2576, you see a
listing of projects that all occurred in the years
2001 to 20037

A, Yes.

Q. The third one down says:
"National Bureau of Standards Laboratory,
Washington, D.C."™

A, Yes, 1t does.

That is a $500 million
project?

A. Yes, it is.

Q. Is that a project that
Hanscomb Limited was involved in?

A. When we discussed this
previously, I had said that I did not know what
this list was. I still don't. So I am hesitant
to answer the guestion. I donft remember the
project being run through our offices, but I don't
know where this list came from.. I suggested
Mr. Maw might know, and you, I think, agreed or
understood that at the time.

Q. S0 that is another one we

will add to the list of what we will ask Mr. Maw
' Page 159
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when he comes to Washington?

A. Yes.
Q. Okay. I just wanted to
see 1f I could get a clarification on that one. I

have a document. ©Now, this was produced
confidential outside attorneys only. I am giving

it to you as Exhibit 24.
EXHIBIT NO. 24: Document

marked Bates No. 0603
marked "Confidential
Outside Attorney's Eyes
Only."
MR. SPIEGEL:
Q. I will try to ask the
question in a way that we don't have to have
Mr. Cullen leave the room. Although you are
always free to leave the room whenever you choose.
This 1s not false imprisonment.
Now, do you see that this is
an invoice dated March 31, 20027
A Yes.
Q. And you see the Bates
number, which is HL-0603 in the lower right-hand
corner?

Al Yes.
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Q. Okay. Now, do you see
that this is an invoice between Hanscomb in
Alexandria and Hanscomb Limited in Canada?

A. Correct.

Q. And do you see that
Hanscomb in Alexandria shows some sort of logo and
the name Hanscomb in large letters there?

A, Yes.

Q. So doesn't this
demonstrate that Hanscomb Limited was aware of the
operations of Hanscomb Alexandria at least on
March 31, 2002, since they were working together
on this project?

A. That is not the same
Hanscomb Alexandria that we are having a

litigation with now.

Q. That is true. That is
not my point.

A. Well, it is kind of the
point.

Q. But doesn't it

demonstrate that that is the case?
A Yes.

MR. O'ROURKE: Sorry. What is

the question? Demonstrate what is the case?
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MR. SPIEGEL:

Q. That Hanscomb Limited was
aware of the existence of Hanscomb in Alexandria
on March 31, 2002Z2.

A, Yes.

Q. Okay. That is all I have
for that one.

I think you have answered
this, but I just want to make sure I have it
clearly. When Hanscomb Limited is involved in a
project where the physical location of the project
itself is in the United States, does it ever
station its employees at the U.S. location while
engaging in the project?

A. No.

Q. Can you tell me how
Hanscomb Limited became aware of the existence of
Hanscomk Consulting?

A, Hanscomb Consulting being
the other side of this litigation; correct?

Q. Yes.

A. We —-—- I am not exactly
sure the sequence of this. But we were notified
by two sources. One is Steven Bale, our former
vice president who ran our Middle East practice,
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and Phil Wade,

was a partner with Michael

Morris Wade.

0. Is Phil Wade the one

A, He 1s —-- he 1s with

I don't know their actual

May 9, 2018

who contacted Art Maw about it.

who

Morris in Chicago?

relationship, but yes.

Q. Are you familiar with
Mr. Morris?

A, I have never met him.

Q. Have you ever spoken with
Mr. Morris?

A. I have never met him. I
have met Mr. Wade.

Q. Have you ever spoken with
Mr. Morris?

A. I have not.

Q. And have you spoken with
Mr. Wade concerning this proceeding?

A. I have not. I believe

Mr. Maw has.

Q. Okay. So I will speak to

Mr. Maw about that when we see him.

——— (Off-the-record discussion.)

(613) 564-2727

MR. SPIEGEL:

0. I am going to show you a

A.S.AP Reporting Services Inc.
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1 document that is identified as Exhibit 25. I

2 would like you to look at it and let me know if

3 you have seen it before.

4 EXHIBIT NO. 25: Hanscomb
5 ' Limited's Supplementary

6 Responses to

7 Interrogatories 1-14

8 Served on Hanscomb

9 Limited on July 9, 2014.

10 MR. SPIEGEL:

11 Q. While you are looking at

12 it, I will point out that this was served by
13 Hanscomb Limited on March 20, 2018, and has a
14 verification, the same as the previous

15 verification I read into the record, that is

16 signed by you.

17 I just want to be clear about
18 something I have already asked you about but not
19 in the context of interrogatory. So if you would
20 look at Interrogatory No. 4, which is on page 19

21 of this document, it says:

22 ' "Please identify any
23 : evidence of actual

24 confusion between

25 Defendant's use of the
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mark Hanscomb and
Plaintiff's use of the
mark Hanscomb
Consulting."

Then after some objections,

the response says this:

"Hanscoﬁb Limited is
aware of at least an
issue of actual confusion
in connection with a
meeting in which
representatives of
Hanscomb Consulting or
Hanscomb Limited were
present in Washington,
D.C., on or about October
.6, 2015. 1In addition,
SR
North America Corporation
submitted an NDA --"

which I gather is a

non-disclosure agreement —-

(613) 504-2727

A. Mm-hmm.

Q. "—— to Hanscomb Limited
in connection with a
Page 165
A.S.A.P Reporting Services Inc,
. {416) 861-8720



W

Sy oW

10
11
12
13
14
15
16
17
18
19
20
21
22
.23
24
25

94002720
DEPOSITION OF EDWARD JAMES FLAXMAN

May 9, 2018

project where the
proposed NDA identified
Hanscomb Limited as
Hanscomb Consulting.
Furthermore, it is
Hanscomb Limited's
position that confusion
is inevitable in view of
the similarity of the
services being offered
under identical

trademarks to the same

types of customers."

Did I read that correctly?

A.
Q.
A,

Q.

Are you asking?
Yes.

Yes.

so is VN

SN 'orth American Corporation a

longtime client of Hanscomb Limited?

A,

them -- at least,

have done.

We have done work for

I can think of two projects we

But there may —-- not being in the

sales side, I don't know what they —- we certainly

—— they have come up at least twice, I think, on

A.5.A.P Reporting Services Inc.
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our books, one time on a sewage treatment plant or

water treatment plant. I am not sure which.
The other one, I think they
were related to that LRT project which you brought

up earlier. But I might be wrong about that.

Mr. Maw could tell you.

O. I am curiocus: What sort

of vintage is the relationship with S s

it 0ld? Is it recent?

A, It is fairly recent, yes.

In the last couple of years, certainly.

0. So 1is 1t possible that
they identified Hanscomb TLimited as Hanscomb
Consulting in their NDA because in the past

Hanscomb Limited used the expression Hanscomb

Consulting?
A, No. We have never used

the expression Hanscomb Consulting.

Q. Didn't you use something

similar to that, like Hanscomb Consultants?

A. We used something

similar, but we did not use that.

Q. What did you use that was

similar?
A. Hanscomb Consultants,
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Okay. Then lastly on

this document, go to page 28. The interrogatory

has asked:

that

"Please identify any

~documents evidencing any

attempts by Defendant --"
is Hanscomb Limited

"-- to stop Hanscomb
Associates, Inc. or
Faithful and Gould from
using the mark Hanscomb
in the United.States or
its territories in
connection with any of
the services listed in
paragraph 3 of the Notice

of Opposition.”

I believe the Notice of

Opposition is an exhibit if you need me to tell

you which one that is.

I had it this morning.

Papers have a way of disappearing. But I will

represent to you that the services identified in

the Notice of Opposition are the same as those in

Hanscomb Limited's application for registration of
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the mark. So the answer that was given is:
"Hanscomb Limited is not
aware of any such
documents, although
Hanscomb Limited is
continuing to search."

This was signed on March 20,
2018. BSo my simple question is: Has the
continued search uncovered any documents at this
time?

A. No.

Q. Okay.

——— (Off-the-record discussion.)

MR. SPIEGEL: I wonder if we
can take about 10 minutes, and I can figure out
what else I have to ask. There may not be much
more.

MR. O'ROURKE: Sure.

-—— Recess taken at 2:34 p.n.
-—-~ Upon resuming at 2:46 p.m.

ME. SPIEGEL:

0. In the prior deposition,
included as Exhibit 23 was this exhibit, which we
will mark as Exhibit 26 in this proceeding.

EXHIBIT NO. 26:
Page 169
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Documents beginning with
Bates No. HC-0355.

MR. SPIEGEL:

Q. I will explain that this
is a compilation for a variety of cities in the
United States of the number of professionals in
the categories listed. I explained, and I am
referring to page -- beginning page =~- 110 of the
transcript of the prior deposition, that we
provided hundreds of pages of printouts from the
Yellow Pages. I believe those were served during
discovery.

So I asked the question 1f the
list of categories of professicnals —-- architects,
engineers, real estate developers, construction
lawyers, PM firms and universities -- 1is a fair
listing of some of the main kinds of entities that
would avail themselves of the services of Hanscomb
Limited. You answered, which I am guessing you
are thinking already, that it is missing

government.

A. I wasn't thinking that.

Q. But that was what your

testimony was before.
A. Well, that doesn't mean I
Page 170
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was thinking it now; that is all.

Q. And you also mentioned

hospitals were missing from that listing.

A. Fair enough.
Q. So as we decided just to
update that listing -- and this one is 27.

EXHIBIT NO. 27: Updated
listing.

MR. SPIEGEL:

Q. On May 4, 2018, we
updated the listing for the same types of
professionals and the same cities. I just wanted
you to compare them and —-- they certainly have
differences, but to characterize whether they look

to be substantially the same or significantly

different.
A, They appear to be

comparable. How is that?

Q. That is a good word. I

think that is a fair word.

MR. O'ROURKE: What are PM
firms?

MR. SPIEGEL: Project

marnagement.

THE WITNESS: Good guestion,

May 9, 2018
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though.
MR. SPIEGEL: I am surprised

you didn't know.

THE WITNESS: It could have

meant anything.

MR. SPIEGEL: It could have
been just firms that work in the afternoon.

THE WITNESS: It could be
that.

MR. O'ROURKE: Pretty big drop
off in real estate developers, and construction
lawyers, as well.

MR. SPIEGEL: Hopefully not
trademark lawyers, or maybe hopefully so.

THE WITNESS: Dubious.

MR. SPIEGEL: That is all I

have.

MR. O'ROURKE: Okay.

THE WITNESS: No question?
Okay.

MR. SPIEGEL: Do you have any
cross?

MR. O'ROURKE: I will reserve

that for our case in chief.
MR, SPIEGEL: All right.
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-—-—- Whereupon the proceedings adjourned at 2:50 p.m.

(613) 564-2727

A.S.A P Reporting Services Inc.
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I HEREBY CERTIFY THAT I have, to the best
of my skill and ability accurately

transcribed the foregoing proceeding.

Kristy Fulton, Court Reporter
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HANSCOMB CONSULTING, INC., )
) _
Plaintiff, )} Concurrent Use No. 94002720
)
\2 )  Mark: HANSCOMB CONSULTING
) Serial No. 87/100,385
HANSCOMB, LTD., ) Filed: July 12,2016
)} Published: December 27, 2016
Defendant. )
)

NOTICE OF DEPOSITION PURSUANT TO FED.R.CIV.P. 30(b)(6)

Pursuant to Fed.R.Civ.P. 30(b)(6), please take notice that Plaintiff HANSCOMB
CONSULTING, INC. will take the deposifion of Defehdant HANSCOMB, LTD. upoq(oral
examination to be recorded by stenographic means on May 9, 2018, in the Hamilton Room at the
offices of Gowling WLG, 1 First Canadian Place, 100 King Street West, Suite 1600, Toronto,
Ontario M5X 1G5 CANADA, beginning at 9:00 AM and continuing until completed.
HANSCOMB, LTD. is requested to designate the person or persons most knowledgeable and
prepare to testify on behalf of HANSCOMB, LTD. concerning the subject matter described on

Attachment A hereto. If necessary, the deposition will be adjourned and continued from day-to-

day until completed.




Date: April 12, 2018 Respectfully submitted,
HANSCOMB CONSULTING, INC.

Ist %]%W |

By H. Jay Spiegel
- Attorney for Plaintiff
Registration No. 30,722

H. JAY SPIEGEL & ASSOCIATES
P.O.Box 11

Mount Vernon, VA 22121

(703) 619-0101 - Phone

(703) 619-0110 - Facsimile

jayspiegel@aol.com - e-mail




ATTACHMENT A

TOPICS FOR TESTIMONY OF HANSCOMB CANADA

PURSUANT TO FED.R.CIV.P. 30(b)(6)

1. The first use anywhere of the mark “HANSCOMB.”

2. The first use in the United States of the mark “HANSCOMB.”

3. Meetings with principals of Hanscomb, Inc. (the United States
“Hanscomb” that was formed in the 1980s and later acquired by Faithful + Gould

(F+G)). -

4. Agreements, oral or written, between Hanscomb, Ltd. (hereinafter
“Hanscomb Canada™) and Hanscomb, Inc.

5. Knowledge of use of the mark “HANSCOMB” by Hanscomb, Inc.

6. Projects undertaken by Hanscomb Canada where the site of the project
is physically located within the United States.

7. Projects undertaken by Hanscomb Canada in which the client for which
services are rendered is physically located in the United States.

8. The history of websites operated by Hanscomb Canada promoting its
services, including changes to the websites over the years, their use in promoting
the services of Hanscomb Canada and the number of hits month by month from

U.S. visitors.
9. The history of any physical presence by Hanscomb Canada in the United
States, including whether, since Hanscomb Canada first began using the mark

“HANSCOMB?” in the United States, Hanscomb Canada ever operated from any
physical office or offices within the United States.

10. Territories in the United States, including subsets of States, in which
Hanscomb Canada claims common law rights in and to the mark “HANSCOMB.”

>




11. The factual basis for any contentions by Hanscomb Canada that it
possesses common law rights in and to the mark “HANSCOMB?” in locations

within the United States.

12. Periods of use of the mark “HANSCOMB? in the United States by
Hanscomb Canada as well as periods of lapses in use.

13." Territory-by-territory in the United States, consisting of subsets of

States, from the date of first use in each such territory for which Hanscomb
Canada claims common law rights in and to the mark “HANSCOMB,” time

periods of use and non-use of the mark “HANSCOMB.”

14. Factual evidence of abandonment of the mark “HANSCOMB?” by
Hanscomb Canada in the United States, including in any territory described in no.

13 above.

15. Any evidence of actual confusion in the United States between
Hanscomb Canada’s use of the mark “HANSCOMB,” on the one hand, and
Hanscomb Consulting, Inc.’s use of the mark “HANSCOMB?” or “HANSCOMB

CONSULTING,” on the other hand.

16. Any evidence of bad faith on the part of Hanscomb Consulting, Inc. in
its adoption and use of the mark “HANSCOMB?” or “HANSCOMB

CONSULTING?” in the United States.

17. Insofar as not covered in topics 1-16 above, any evidence supporting a
finding of likelihood of confusion in any territory within the United States where
Hanscomb Canada claims common law rights, between Hanscomb Canada’s use
of the mark “HANSCOMB?” and Hanscomb Consulting, Inc.’s use of the marks
“HANSCOMB?” or “HANSCOMB CONSULTING.”

18. The ways by which Hanscomb Canada promotes the rendering of its
services in the United States, including trade shows, media, publications, mailings.

19. From Hanscomb Canada’s first use of the mark “HANSCOMB?” within

the United States, all third party entities with whom Hanscomb Canada has
partnered to offer some or all of its services in the United States, including all




details of the third party entities and, in each case, the dates during which such
arrangements existed.

20. Hanscomb Canada’s gross revenues year-by-year since the date of first
use of the “HANSCOMB” mark in the United States for rendering of its services

in the United States.

21. Year-by-year, since the date of first use by Hanscomb Canada of the

mark “HANSCOMB?” in the United States, and to date, the percentage of
Hanscomb Canada’s gross revenues for services rendered in the United States as

compared to Hanscomb Canada’s gross revenues from all of its operations.

22. Projects bid upon by Hanscomb Canada where the site of the proposed
project is physically located within the United States, but the bid was not

accepted.

23. Projects bid upon by Hanscomb Canada in which the client for which
services were proposed to be rendered is physically located in the United States,

but the bid was not accepted.

24. Annual advertising and promotional expenditures in the United States.

25. The manners of use of the HANSCOMB mark in the United States, i.e.,
signage, brochures, letter head, websites, business cards.

26. Correspondence with U.S. customers.

27. Employees in the United States.

28. Sales agents in the United States.

29. How jobs are obtained in the United States.
30. Average revenues per project?

31. Average length of time per project.




32. Number of personnel physically located in the United States during a
typical project.




CERTIFICATE OF SERVICE

Ihereby certify that a copy of the foregoing NOTICE OF DEPOSITION PURSUANT

TO FED.R.CIV.P, 30(b)(6) was served on the Defendant’s Counsel via e-mail this 12" day of
April, 2018, addressed to:

Thomas A. O’Rourke
BODNER & O’ROURKE
425 Broadhollow Road, Suite 120

Melville, NY 11530

torourke@bodnerorourke.com

Date: __April 12, 2018 By: /s/ g%— 23;% M'

H. Jay Spiegel
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Hanscomb Consulting, Concurrent Use No. 94002720

Mark: HANSCOMB CONSULTING

v,
Serial No. 87/100,385
HANSCOMB, LIMITED, Filed: July 12, 2016
Published: December 27, 2016
Hanscomb.
______________ X
HANSCOMB'S RESPONSE TO

HANSCOMB CONSULTING'S REQUEST TO ADMIT

Pursuant to Fed. Rule 36 of the Federal Rules of Civil Procedure, Hanscomb, Limited.
(*Hanscomb”), hereby serves the following answer to Hanscomb Consulting’s Request to Admit.
Where required in order to respond to these requests to admit, Hanscomb represents that it has

undertaken good faith efforts to identify the information that would allow it to admit or deny such

requests,

General Objections
Hanscomb objects to Hanscomb Consulting’s requests for admissions to the extent they fail to

seek an admission of the truth of matters relevant to the pending proceedings.

Hanscomb objects to Hanscomb Consulting’s requests for admissions to the extent they fail to

2.
relate to statements or opinions of fact or of the application of law to fact and thereby exceed
the scope of Fed. R. Civ. P. Rule 36.

3. Hanscomb objects to Hanscomb Consulting’s requests for admissions to the extent it

seeks information prepared in anticipation of litigation or which seeks disclosure of the

1



theories and opinions of Hanscomb, or Hanscomb’s consultants or agents on the grounds

that such information is protected from disclosure by the attorney work product privilege.

General Responses

Hanscomb’s responses are made subject to all objections as to competence, relevance,
privilege, materiality, propriety, admissibility, and any and all other objections and
grounds that would require the exclusion of any statement contained herein if any
requests were asked of, or if any statements contained herein were made by, or if any
documents referenced here were offered by a witness present and testifying in court, all
of which objections are reserved and may be interposed at the time of the hearing.

The fact that Hanscomb has responded to any request for admission in whole or in part is

2.
not intended and shall not be construed as a waiver by Hanscomb of all or any part of any
objection to any request for admission.

3. Hanscomb has not completed its investigation in this case, and additional facts may be
discovered that are responsive to Hanscomb Consulting’s requests for admissions.

4. Hanscomb reserves the right fo amend these responses as the litigation continues.

Request for Admissions

Request No. 1
In the prior proceeding, HCI served Requests for Admissions Nos. 1-137 on

November 24, 2014. HL served its responses on December 23, 2014. Taking into account
the time period from December 23, 2014 to date, kindly review responses to Nos. 1-137 and

serve any changes in those responses resulting from any facts arising from December 23, 2014

to date.



Response to Request No. 1

There is no change to any of the Responses to the Request to Admit Nos. 1 to 137 except

the Response to Request No. 5 is denied.

Request No. 2

In the prior proceeding, HCI served a Second Request for Admission No. 138 on

February 5, 2015. HL served its response on February 25, 2015. The request requested that

HL admit that the documents and things produced by HL in Document Nos. 1-2327 are true

and correct copies of authentic documents. HL responded “Admitted.” Please supplement
this request for Document Nos. HL 2328-2936.

Response to Request No. 2

There is no change to Response to Admit No. 138. Hanscomb Limited states that with

respect to Statement Nos. HL.2328-2936 that to the extent Hanscomb Limited produced
documents from its own files, Hanscomb Limited admits such documents are true and correct
copies of documents that were maintained by Hanscomb Limited in the ordinary course of

business. To the extent any such document was obtained from the internet or from a source

other than Hanscomb Limited, Hanscomb Limited admits that such document is a true and

correct copy to the best of its knowledge.

Request No., 3

Admit that each document including e-mails produced by HL in the current proceeding

and the prior proceeding is a true and accurate copy of a document maintained by HL in the

ordinary course of business.



Response to Request No. 3

To the extent Hanscomb Limited produced documents from its own files, Hanscomb
Limited admits such documents are true and correct copies of documents that were maintained
by Hanscomb Limited in the ordinary course of business. To the extent any such document was

obtained from the internet or from a source other than Hanscomb Limited, Hanscomb Limited

admits that such document is a true and correct copy to the best of its knowledge.

Reguest No. 4

Admit that Document Nos. HL 1-2936 are true and correct copies of
documents maintained by HL in the ordinary course of business.

Response to Request No. 4

To the extent Hanscomb Limited produced documents from its own files, Hanscomb
Limited admits such documents are true and correct copies of documents that were maintained
by Hanscomb Limited in the ordinary course of business. To the extent any such document was

obtained from the internet or from a source other than Hanscomb Limited, Hanscomb Limited

admits that such document is a true and correct copy to the best of its knowledge.

Request No. 5

Admit that each document produced by HL in the current proceeding and the prior

proceeding whether or not numbered is a true and accurate copy of a document maintained by HL

in the ordinary course of business.

Response to Request No. 5

To the extent Hanscomb Limited produced documents from its own files, Hanscomb

Limited admits such documients are true and correct copies of documents that were maintained



by Hanscomb Limited in the ordinary course of business. To the extent any such document was

obtained from the internet or from a source other than Hanscomb Limited, Hanscomb Limited

admits that such document is a true and correct copy to the best of its knowledge.

Date: January 5, 2018 Respectfully submitted,

/s/ Thomas A. OQ’Rourke

Thomas A. O’Rourke, Esq.

BODNER & O'ROURKE, LLP

425 Broadhollow Road, Ste. 120
Melville, NY 11747

Ph.: (631)249-7500

Fax: (631)249-4508

Email: torourke@bodnerorourke.com

Attorney for Hanscomb
Hanscomb, Ltd.



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing HANSCOMB’S ANSWERS AND
OBJECTIONS TO HANSCOMB CONSULTING’S REQUEST TO ADMITwas served on
the Hanscomb Consulting’s Counsel via e-mail this 5™ day of January 2018 addressed to:

H. JAY SPIEGEL & ASSOCIATES

P.O.BOX 11

MOUNT VERNON, VA 22121

(703) 619-0101 - Phone

(703) 619-0110 - Facsimile
jayspiegel@aol.com — e-mail

By: /s/ Thomas A. O’'Rourke
Thomas A. O'Rourke, Esq.

Date: _01/05/2018
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EXHIBIT 3
REPORTER J&o. AL TR

IN THE UNITED STATES PATENT AND TRADEMEARKOFRICEERVICES INC
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

HANSCOMB, LTD.,

Opposer, Opposition No. 91216132

Mark: HANSCOMB CONSULTING
Serial No. 85/968,143

Filed: June 24,6 2013

Published: November 26, 2013

V.
HANSCOMB CONSULTING, INC.,

Applicant.

OPPOSER’S ANSWERS AND OBJECTIONS TO
APPLICANT’S REQUESTS TO ADMIT NOS. 1 TO 137

Pursuant to Fed. Rule 36 of the Federal Rules of Civil Procedure, Opposer,
HANSCOMB, LTD., hereby serves the following answers to Applicant’s Requests to Admit
Nos. 1 to 137. Where required in order to respond to these requests to admit, Opposer represents

that it has undertaken good faith efforts to identify the information that would allow it to admit or

~ deny such requests.

General Objections

1. Opposer objects to Applicant’s requests for admissions to the extent they fail to seck an
admission of the truth of matters relevant to the pending proceedings.
2. Opposer objects to Applicant’s requests for admissions to the extent they fail to relate to
statements or opinions of fact or of the application of law to fact and thereby exceed the
scope of Fed. R. Civ. P. Rule 36.
3. Opposer objects to Applicant’s requests for admissions to file extent they seek

information prepared in anticipation of litigation or which seck disclosure of the theories



and opinions of Opposer, or Opposer’s consultants or agents on the grounds that such

information is protected from disclosure by the attorney work product privilege.

General Responses

Opposer’s responses are made subject to all objections as to competence, relevance,
privilege, materiality, propriety, admissibility, and any and all other objections and
grounds that would require the exclusion of any statement contained herein if any
requests were asked of, or if any statements contained herein were made by, or if any
documents referenced here were offered by a witness present and testifying in court, all of
which objections are reserved and may be interposed at the time of the hearing.

The fact that Opposer has responded to any request for admission in whole or in part is

not intended and shall not be construed as a waiver by Opposer of all or any part of any

objection to any request for admission.

Opposer has not completed their investigation in this case, and additional facts may be

discovered that are responsive to Applicant’s requests for admissions.

Opposer reserves the right to amend these responses as discovery continues.

Reqguests for Admissions

Reqguest No. 1

Admit that Opposer operates a website at www.hanscomb.com (Opposer’s website).

Response to Request No. 1

Admitted.



Request No. 2

Admit that Opposer’s website does not indicate that any services are rendered by Opposer

in the United States.

Response to Request No. 2

Denied.

Request No. 3

Admit that Opposer’s website has never indicated that any services are rendered by

Opposer in the United States.

Response to Request No. 3

Denied.

Request No. 4

Admit that Opposer has physical offices within the Country of Canada.

Response to Request No. 4

Admitted.

Request No. 5

Admit that Opposer has no physical offices in the United States.

Response to Request No. 1

Admitted.



Request No. 6

Admit that Opposer has never had any physical offices in the United States.

Response to Request No. 6

Denied.

Request No. 7

Admit that Opposer owns a trademark registration for “HANSCOMB?” in Canada for its
consulting services.

Response to Request No. 7

Admitted.

Request No. 8

Admit that Opposer does not own a federal registration for “HANSCOMB?” in the United
Sfates.

Response to Request No. 8

Admitted.

Request No. 9

Admit that Opposer does not own any federal registration in the United States that
includes “HANSCOMB?” in the literal element of the mark.

Response to Request No. 9

Admitted.



Request No. 10

Admit that Opposer has never sought federal registration in the United States of any mark
including “HANSCOMB?” in the literal element of the mark.

Response to Request No. 10

Denied.

Reguest No. 11

Admit that Opposer has never applied for federal registration in the United States of any
mark including “HANSCOMB? in the literal element of the mark.

Response to Request No. 11

Denied.

Request No, 12

Admit that Opposer has produced documents in the subject proceeding numbered HL- 1-

2095.

Response to Request No. 12

Admitted.

Reqguest No. 13

Admit that the documents numbered HL- 1-2095 (Opposer’s documents) are all of the

documents Opposer will rely upon in litigating the subject proceeding.

Response to Reguest No. 13

Denied.



Request No. 14
Admit that Opposer’s documents comprise all of the documentary evidence Opposer will

rely upon at the trial of this proceeding to demonstrate priority of use, if any, of the mark
“HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the Notice of

Opposition, in any geographical territory of any State, District or non-State territory of the United

States.

Response to Request No. 14

Denied.

Request No, 15
Admit that Opposer’s documents comprise all of the documentary evidence Opposer will

rely upon at the trial of this proceeding to demonstrate geographical extent, if any, of Opposer’s

common law rights in the United States in and to the mark “HANSCOMB.”

Response to Request No. 1

Denied.

Request No. 16
Admit that Opposer’s documents comprise all of the documentary evidence Opposer will

rely upon at the trial of this proceeding to demonstrate solicitation of business in the United

States under the mark “HANSCOMB.”

Response to Reguest No. 16

Denied.



Request No. 17
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB? for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Alabama.

Response to Request No. 17

Denied.

Request No. 18
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB? for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Alabama.

Response to Request No. 18

Denied.

Request No. 19
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Alaska.

Response to Request No. 19

Denied.



Request No., 20
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Alaska.

Response to Request No. 20

Denied.

Request No. 21
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Arizona.

Response to Request No. 21

Denied.

Request No. 22
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Arizona.

Response to Request No. 22

Denied.



Request No. 23
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Arkansas.

Response to Request No. 23

Denied.

Request No. 24
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Arkansas.

Response to Request No. 24

Denied.

Request No. 25.
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of California.

Response to Request No. 25

Denied.



Request No. 26
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of California.

Response to Request No. 26

Denied.

Request No. 27
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Colorado.

Response to Request No. 27

Denied.

Request No. 28
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

' Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Colorado.

Response to Request No. 28

Denied.
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Request No. 29
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Connecticut.

Response to Request No. 29

Denied.

Reguest No. 30
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Connecticut.

Response to Request No. 30

Denied.

Request No. 31

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Delaware.

Response to Request No. 31

Denied.

11



Request No. 32
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Delaware.

Response to Request No. 32

Denied.

Request No. 33
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Florida.

Response to Request No. 33

Denied.

Request No. 34
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Florida.

Response to Request No. 34

Denied.
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Request No. 35
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB? for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Georgia.

Response to Request No. 35

Denied.

Request No. 36
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within' the State of Georgia.

Response to Request No. 36

Denied.

Request No. 37

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Hawaii.

Response to Request No. 37

Denied.
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Request No. 38
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Hawaii.

Response to Request No. 38

Denied.

Request No. 39

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Idaho.

Response to Request No. 39

Denied.

Request No. 40
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Idaho.

Response to Request No. 40

Denied.

14



Request No. 41
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Illinois.

Response to Request No. 41

Denied.

Request No. 42
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of [1linois.

Response to Request No. 42

Denied.

Request No. 43
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB? for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Indiana.

Response to Request No. 43

Denied.
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Reguest No. 44
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Indiana.

Response to Request No. 44

Denied.

Request No. 45
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Towa.

Response to Request No. 45

Denied.

Request No. 46
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Iowa.

Response to Request No. 46

Denied.

16



Request No. 47
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB? for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Kansas.

Response to Reqguest No. 47

Denied.

Request No. 48
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for ali

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Kansas.

Response to Request No. 48

Denied.

Request No. 49
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB? for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Kentucky.

Response to Request No. 49

Denied.

17



Request No. 50
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Kentucky.

Response to Request No. 50

Denied.

Request No. 51

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Louisiana.

Response to Request No. 51

Denied.

Request No. 52
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Louisiana.

Response to Request No. 52

Denied.
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Request No. 53
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB? for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Maine.

Response to Request No. 53

Denied.

Request No. 54
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Maine.

Response to Request No. 54

Denied.

Request No. 55
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Maryland.

Response to Request No. 55

Denied.
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Request No. 56
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Maryland.

Response to Request No. 56

Denied.

Request No. 57
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Massachusetts.

Response to Request No. 57

Denied.

Request No. 58
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB? for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Massachusetts.

Response to Request No. 58

Denied.
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Request No. 59

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB? for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Michigan.

Response to Request No. 59

Denied.

Request No. 60

Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that
Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Michigan.

Response to Request No. 60

Denied.

Reqguest No. 61

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Minnesota.

Response to Request No. 61

Denied.
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Regquest No. 62.
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Minnesota.,

Response to Request No. 62

Denied.

Request No. 63

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Mississippi.

Response t¢ Request No. 63

Denzed.

Request No. 64
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Mississippi.

Response to Request No. 64

Denied.
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Reqguest No. 65

Admit that Opposer has insufficient factual basis to support an assertion of common law
rights to the mark “HANSCOMB” for one or more of the services listed in paragraphs 3-4 of the
Notice of Opposition, in any geographical territory within the State of Missouri.

Response to Request No. 65

Denied.

Request No. 66

Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that
Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Missouri.

Response to Request No. 66

Denied.

Request No. 67

Admit that Opposer has insufficient factual basis to support an assertion of common law
rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the
Notice of Opposition, in any geographical territory within the State of Montana.

Response to Request No. 67

Denied.
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Request No. 68
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Montana.

Response to Request No. 68

Denied.

Request No. 69

Admit that Opposer has insufficient factual basis to support an assertion of common law
rights to the mark “HANSCOMB? for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Nebraska.

Response to Request No. 69

Denied.

Request No. 70
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within thcj State of Nebraska.

Response to Reguest No. 70

Denied.
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Request No. 71
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Nevada.

Response to Reguest No, 71

Denied.

Request No. 72
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB? for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Nevada.

Response to Request No. 72

Denied.

Request No. 73
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of New Hampshire.

Response to Request No. 73

Denied.
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Request No. 74
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of New Hampshire.

Response to Request No. 74

Denied.

Request No. 75
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of New Jersey.

Response to Request No. 75

Denied.

Request No. 76
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of New Jersey.

Response to Request No. 76

Denied.
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Request No. 77

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of New Mexico.

Response to Request No. 77

Denied.

Request No. 78
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of New Mexico.

Response to Request No. 78

Denied.

Request No. 79
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of New York.

Response to Request No. 79

Denied.
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Request No. 80
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of New York.

Response to Request No. 80

Denied.

Request No. 81

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of North Carolina.

Response to Request No. 81

Denied.

Request No. 82
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of North Carolina.

Response to Request No. 82

Denied.
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Request No. 83

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of North Dakota.

Response to Request No. 83

Denied.

Request No. 84

Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that
Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of North Dakota.

Response to Request No. 84

Denied.

Request No. 85

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Ohio.

Response to Request No. 85

Denied.
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Request No. 86
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Ohio.

Response to Request No. 86

Denied.

Request No. 87

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Oklahoma.

Response to Request No. 87

Denied.

Request No. 88
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB? for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Oklahoma.

Response to Request No. 88

Denied.
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Request No. 89

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Oregon.

Response to Request No. 89

Denied.

Request No. 90

Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that
Opposer has ébandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Oregon.

Response to Request No. 90

Denied.

Request No. 91

Admit that Opposer has insufficient factual basis to support an assertion of common law
rights to the mark “HANSCOMB? for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Pennsylvania.

Response to Reguest No. 91

Denied.
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Request No. 92
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Pennsylvania.

Response to Request No. 92

Denied.

Request No. 93

Admit that Opposer has insufficient factual basis to support an assertion of common law
rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Rhode Island.

Response to Request No. 93

Denied.

Request No. 94
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Rhode Island.

Response to Reguest No. 94

Denied.

32



Request No. 95

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB? for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of South Carolina.

Response to Request No. 95

Denied.

Request No. 96
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of South Carolina.

Response to Request No. 96

Denied.

Request No. 97

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of South Dakota.

Response to Request No. 97

Denied.
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Request No. 98
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of South Dakota.

Response to Request No. 98

Denied.

Request No. 99

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Tennessee.

Response to Request No. 99

Denied.

Request No. 100
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Tennessee.

Resnonse to Request No. 100

Denied.
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Request No, 101

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Texas.

Response to Request No. 101

Denied.

Request Ng. 102
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB? for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Texas.

Response to Request No. 102

Denied.

Request No. 103

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in

paragraphs 3-4 of the Notice of Opposition, in any geographical territory within the State of

Utah.

Response to Request No. 103

Denied.
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Request No. 104
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Utah.

Response to Request No. 104

Denied.

Request No. 105
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Vermont.

Response to Request No. 105

Denied.

Request No. 106
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

withinr the State of Vermont.

Response to Request No. 106

Denied.
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Request No., 107

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB? for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Virginia.

Response to Request No. 107

Denied.

Request No. 108
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Virginia.

Response to Request No. 108

Denied.

Request No. 109
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB? for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Washington.

Response to Request No. 109

Denied.
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Request No. 110
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Washington.

Response to Request No. 110

Denied.

Request No. 111

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of West Virginia.

Response to Request No. 111

Denied.

Request No. 112
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB? for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of West Virginia.

Response to Request No. 112

Denied.
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Request No. 113
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?® for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Wisconsin.

Response to Request No. 113

Denied.

Request No. 114
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB? for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Wisconsin.

Response to Request No. 114

Denied.

Request No. 115
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the State of Wyoming.

Response to Reqguest No. 115

Denied.



Request No. 116
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB? for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the State of Wyoming,

Response to Request No. 116

Denied.

Request No. 117
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the District of Columbia, Washington,

D.C.

Response to Request No. 117

Denied.

Request No. 118
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB? for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the District of Columbia, Washington, D.C.
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Response to Reguest No. 118

Denied.

Request No. 119

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the territory of American Samoa.

Response to Request No. 119

Denied.

Request No. 120

Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that
Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the territory of American Samoa.

Response to Request No. 120

Denied.

Request No.7121

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the territory of Guam.
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Response to Request No. 121

Denied.

Request No. 122
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the territory of Guam.

Response to Request No. 122

Denied,

Request No. 123
Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB? for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the territory of Northern Mariana

Islands.

Response to Request No. 123

Denied.

Request No. 124
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB? for all
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of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the territory of Northern Mariana Islands.

Response to Request No. 124

Denied.

Request No. 125

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB?” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the territory of Puerto Rico.

Response to Request No. 125

Denied.

Request No. 126

Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that
Opposer has abandoned, with no intention to resumme use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the territory of Puerto Rico.

Response to Request No. 126

Denied.
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Request No, 127

Admit that Opposer has insufficient factual basis to support an assertion of common law

rights to the mark “HANSCOMB” for one or more of the services listed in paragraphs 3-4 of the

Notice of Opposition, in any geographical territory within the territory of the U.S. Virgin Islands.

Response to Request No. 127

Denied.

Request No. 128
Admit that Opposer has insufficient factual basis to rebut an assertion by Applicant that

Opposer has abandoned, with no intention to resume use, use of the mark “HANSCOMB?” for all

of the services listed in paragraphs 3-4 of the Notice of Opposition, in all geographical territories

within the territory of the U.S. Virgin Islands.

Response to Request No. 128

Denied.

Request No. 129

Admit that Opposer has no evidence of actual confusion between Opposer’s use of the

mark “HANSCOMB?” and Applicant’s use of the mark “HANSCOMB CONSULTING.”

Response to Request No. 129

Admitted.
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Request No. 130

Admit that Opposer is unable to quantify any damages it has suffered as a result of

Applicant’s use of the mark “HANSCOMB?” or “HANSCOMB CONSULTING.”

Response to Request No. 130

Denied.

Request No, 131
Admit that Opposer has no evidence suppbrting the allegation that Applicant’s use of the

mark “HANSCOMB CONSULTING” falsely suggests a connection or association between

Applicant and Opposer with respect to their respective services rendered under the marks
“HANSCOMB CONSULTING” and “HANSCOMB.”

Response to Request No. 131

Denied.

Request No. 132
Admit that Opposer has no evidence that Applicant’s use of the mark “HANSCOMB

CONSULTING” in the United States or its territories has caused any damage to Opposer’s

alleged valuable goodwill in its alleged “HANSCOMB?” mark.

Response to Request No. 132

Denied.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

HANSCOMB CONSULTING, INC., )
)
Plaintiff, ) Concurrent Use No. 94002720
)
V. ) Mark: HANSCOMB CONSULTING
) Serial No. 87/100,385
HANSCOMB, LTD., ) Filed: July 12, 2016
) Published: December 27, 2016
Defendant. )
)

Commissioner for Trademarks
PO Box 1451

Alexandria, VA 22313-1451

SUBMISSION OF EVIDENCE BY PLAINTIFF HANSCOMB CONSULTING, INC.:
PART C

Submitted herewith is Part C of Plaintiff's Submission of Evidence during its testimony

period. The evidence submitted herewith consists of the redacted transcript of the testimony of

Edward Flaxman under Fed. R. Civ. P. 30(b)(6) that occurred on May 9, 2018, and certain

Exhibits as detailed below, some of the Exhibits redacted to facilitate public viewing and also

submitted to the Board under seal. For the Board's convenience, the names of the files attached

hereto are:

Flaxman Testimony: “94DepoTransFlaxmanPartl" and “94DepoTransFlaxmanPart2"

Index To Flaxman Testimony: “94DepolndexFlaxman”
Exhibits 1-3: “94Ex1-3"

Exhibits 4, 15, 17, 19 and 24: “94Ex4-15-17-19-24"
Exhibits 5-7: “O4EX5-7"

Exhibit 8: “94Ex8Partl,” “94Ex8Part2,” “94Ex8Part3,” “94Ex8Part4" and “94Ex8Part5"



Exhibit 9: “O4EXx9"

Exhibit 10:  “94Ex10Partl,” “94Ex10Part2" and “94Ex10Part3"

Exhibit 11:  “94Ex11"

Exhibits 20-21: “O4Ex20-21"

Exhibit 23:  “94Ex23"

Exhibit 25:  “94Ex25"

Exhibits 26-27: “O4Ex26-27"

Date: June 27, 2018

H. JAY SPIEGEL & ASSOCIATES
P.O. Box 11

Mount Vernon, VA 22121

(703) 619-0101 - Phone

(703) 619-0110 - Facsimile
jayspiegel@aol.corme-mail

Respectfully submitted,

HANSCOMB CONSULTING, INC.

H. Jay Spiegel

By H. Jay Spiegel
Attorney for Plaintiff
Registration No. 30,722



CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoisyBMISSION OF EVIDENCE BY

PLAINTIFF HANSCOMB CONSULTING, INC.: PART C was served on Defendant’s

Counsel via e-mail this 7ay of June, 2018, addressed to:

Thomas A. O'Rourke

BODNER & O'ROURKE

425 Broadhollow Road, Suite 120
Melville, NY 11530
torourke@bodnerorourke.com

Date:_ June 27, 2018 By: ls_/l Jay Splegel

H. Jay Spiegel








































































