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I hereby certify that on the date specified below, this correspondence is being deposited with the
United States Postal Service as First Class Mail in an envelope addressed to Commissioner for
Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-3514.

Auguet 2, 2004 Y atl o~
Date Y Jill M. Ballo

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE '7 f 09 (‘Sfﬂ 3
BEFORE THE TRADMARK TRIAL AND APPEAL BOARD / [7[ é
74/5¢0, %

CDS, Incorporated,
Applicant, Concurrent Use No. 94/001,250
V.
I.C.E.D. Management, Inc., Docket No. 59320-4

Exception.

N N N N N N N N N N’

MOTION TO STRIKE PORTIONS OF APPLICANT’S REPLY IN SUPPORT OF ITS
MOTION TO EXTEND REBUTTAL TESTIMONY PERIOD
AND BRIEFING PERIODS

[.C.E.D. Management, Inc. (“ICED”) hereby moves to strike certain portions of the reply
brief filed by CDS, Incorporated (“CDS”) in support of its motion to reset rebuttal testimony and
briefing periods (“Reply Brief”). CDS’s reply brief includes new arguments to which ICED has
not had an opportunity to respond. Those arguments were improperly raised for the first time in
CDS’s reply brief and should not be allowed. Specifically, in its reply brief, CDS asserts (1) that
these proceedings should be suspended because its own counsel improperly attempted to
withdraw from representation, (2) that service of confidentiality designations prejudiced CDS’s
ability to prepare rebuttal testimony, and (3) that CDS was not timely served with a copy of a
deposition transcript. Absent consideration of this motion to strike (or ICED’s Sur-Reply, which
ICED’s counsel has been informed will likely not be considered), ICED will be prejudiced
because the Board will not have the full story when deciding whether to reopen the testimony

period.
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This motion is supported by the previously filed Declaration of Jill M. Ballo (“Ballo
Decl.”), and Sur-Reply in Opposition to Applicant’s Motion to Extend Rebuttal Testimony

Period and Briefing Periods, both of which are filed herewith.

1. The Actions of CDS’s Own Lawyers Do Not Support Extending the
Rebuttal Period.

For the first time in its reply brief to, CDS argues that the proceedings with ICED should
be suspended because of a supposedly deficient notice of withdrawal filed by CDS’s attorneys.
Reply Brief at 3-4. CDS counsel states that “This information was not available at the time
CDS’s Motion [to reset rebuttal testimony and briefing periods] was filed and therefore not
raised in that Motion.” Id. at 4. The notice of withdrawal was filed on April 29, 2004. This was
nearly two and a half months before CDS filed its motion on July 8, 2004. If CDS wanted to
raise the issue of an allegedly deficient notice of withdrawal, it had more than enough time to do
so and cannot simply raise the issue for the first time in its reply brief when ICED has no
opportunity to respond.

Even of the Board considers the improperly raised argument, it should not grant CDS’s
request to suspend these proceedings. The notice was filed by an attorney at Spencer Fane Britt
& Browne after lawyers representing CDS moved from that law firm to the firm of Sonnenschein
Nath & Rosenthal. The Board has made no ruling on whether the notice is deficient. But even if
it is, CDS should not be allowed to capitalize on a technical deficiency (1) that was created by its
own actions or the actions of its own lawyers, and (2) that caused it absolutely no prejudice.

Withdrawing counsel is required to take “reasonable steps to avoid foreseeable prejudice
to the rights of the client.” 37 C.F.R. § 10.40. Here, CDS was never prejudiced; indeed, at no
time during the transfer of CDS’s case from one law firm to another was any action taken that
could possibly prejudice CDS. On April 14, 2004, when ICED counsel attempted to schedule a
deposition, CDS’s counsel of record, Ms. Dianne Smith-Misemer, stated that she and fellow

CDS attorney Mr. Edward Marquette had relocated to a new law firm and did not currently have
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3. CDS’s Counsel Specifically Authorized Service in the Manner in Which
It Was Made

CDS’s request to reset its rebuttal testimony and briefing periods based on the supposed
insufficient service should also be stricken. CDS’s counsel is now disputing service of the ICED
trial testimony deposition transcript that she expressly authorized. But CDS admits in its papers
that Ms. Smith-Misemer specifically instructed the court reporter to send her the transcript of the
deposition. Reply Brief at 2. The transcript of the deposition and exhibits arrived in CDS’s
counsel’s office on June 14, 2004, within the 30 day period required by TBMP Rule 703.01(m).
Ballo Decl. § 6, Exh. B. CDS relies on the false premise that ICED itself did not serve the
transcript and exhibits. But service can be made by any “other authorized representative.”
TBMP Rule 113.03 (emphasis added). One cannot take seriously CDS’s assertion that a court
reporter hired by ICED to transcribe the deposition and specifically authorized by CDS’s own
counsel to provide CDS with a copy of the deposition transcript is not an “authorized
representative” under Rule 113.03. Counsel for CDS specifically requested that the court
reporter send her the transcript of ICED’s deposition. More is not required.

In conclusion, the portions of CDS’s reply brief containing the three arguments above
should be stricken as improperly raised. Moreover, CDS’s motion to reset its rebuttal testimony
period and its new request to suspend proceedings should be denied. Any deficiency in the
Notice of Withdrawal filed by CDS counsel did not prejudice CDS. And weeks after CDS was
served with the deposition transcript, CDS counsel waived any argument that her client received
insufficient time to review the transcript.

DATED this 2nd day of August, 2004.

Respectfully submitted,
DAVIS WRIGHT TREMAINE, LLP

Wl Dl
Brifn G. Bodine

Jill M. Ballo
1501 Fourth Avenue, #2600
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Seattle, WA 98101-1688
(206) 622-3150

Attorneys for Exception
LC.E.D. Management, Inc.

cc: Don Tomlinson

George C. Rondeau, Esq.
Encl.. Postcard

Certificate of Service
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing MOTION TO STRIKE PORTIONS OF
APPLICANT’S REPLY IN SUPPORT OF ITS MOTION TO EXTEND REBUTTAL
TESTIMONY PERIODAND BRIEFING PERIODS was served on counsel for Applicant this
2nd day of August, 2004, by first-class mail, U.S postage prepaid, in an envelope addressed to:

Dianne M. Smith-Misemer
Sonnenschein Nath & Rosenthal LLP
4520 Main Street

Suite 1100

Kansas City, MO 64111

and

Kyle Elliot

SPENCER FANE BRITT & BROWNE, LLP
1000 Walnut Street, Suite 1400

Kansas City, MO 64106

\f[// Dot r—

Jill M. Ballo
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I hereby certify that on the date specified below, this correspondence is being deposited with the
United States Postal Service as first-class mail in an envelope addressed to Commissioner of
Patents and Trademarks, Washington D.C. 200231.

July 30, 2004 Q) Ouots—

Date Jill M/Ballo

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADMARK TRIAL AND APPEAL BOARD

[.C.E.D. Management, Inc., )
Opposer, % Trademark Opposition No. 121,374
v ; Concurrent Use No. 1250
CDS, Incorporated, % Docket No. 59320-4
Applicant. %
)

Asst. Commissioner of Trademarks

Clerk of the Trademark Trial and Appeal Board
Box TTAB/No Fee

2900 Crystal Drive

Arlington, VA 22202-3513

DECLARATION OF JILL M. BALLO
IN SUPPORT OF
SUR-REPLY IN OPPOSITION TO APPLICANT’S MOTION TO RESET
APPLICANT’S REBUTTAL TESTIMONY & BRIEFING PERIOD

I, Jill M. Ballo, hereby declare and state that:

1. I am an attorney with Davis Wright Tremaine, LLP, which represents Opposer
[.C.E.D. Management, Inc. (“Opposer”) in this matter. I submit this declaration in support of
the Sur-Reply in Opposition to Applicant’s Motion to Reset Applicant’s Rebuttal Testimony &
Briefing Period. I have personal knowledge of the following facts except where the context

indicates otherwise:

SEA 1531574v1 59320-4 1



2. On April 14,2004, CDS counsel Dianne Smith-Misemer told me that she fellow
attorney Edward Marquette had relocated from the law firm of Spencer Fane Britt & Brown to
the law firm of Sonnenschein Nath & Rosenthal. She also stated that her new law firm did not
currently have the CDS case file. Ms. Smith-Misemer identified an attorney at her former law
firm, Kyle Elliott, who might be taking over the case. When I called Mr. Elliott the same day
he told me that he knew “nothing about the case.”

3. On April 20, 2004, Ms. Smith-Misemer told me she was in a “difficult situation.”
She explained that her new firm had not yet gotten a representation agreement with CDS and
she requested postponement of the ICED trial testimony deposition. ICED agreed to postpone
the deposition (which eventually took place on March 18, 2004.) »

4. On April 22, 2004, Ms. Smith-Misemer informed me that her former law firm
had finally transferred the CDS files to her new office.

S. On April 29, 2004, Mr. Elliott at Ms. Smith-Misemer’s former law firm filed a
Notice of Withdrawl “pursuant to the client’s request.” Attached hereto as Exhibit A is a true
and correct copy of the Notice of Withdrawal.

6. On or about June 11, 2004, Houston Reporting Service sent me a copy of the
transcript of the trial testimony deposition of ICED’s Brian Gay. That same day a copy of the
deposition transcript with exhibits was served on Ms. Smith-Misemer by Federal Express.
Attached hereto as Exhibit B is a true and correct copy of the certificate of service by Houston
Reporting Service that confirms Ms. Smith-Misemer received the transcript on June 14, 2004.

7. On June 29, 2004 at 5:13 a.m. PST, my colleague Brian Bodine received an email
from Ms. Smith-Misemer requesting identification of the portions of the deposition transcript
designated confidential and attorneys’ eyes only. This was the first time Ms. Smith-Miser
contacted me or Mr. Bodine concerning these designations. In the email she indicated that her
clients needed to review the transcript as soon as possible. Attached hereto as Exhibit C is a

true and correct copy of the email.
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8. On June 29, 2004 at 9:18 a.m. PST, Ms. Smith-Misemer indicated that her clients

3933

needed a “reasonable opportunity”” to review the transcript before their trial testimony rebuttal
period closed on July 8, 2004. She proposed waiting until noon CDT to send the transcript to
her clients. She stated that even an effort to “simply black out the lines” of the transcript would
be “acceptable in the interest of time.” Ms. Smith-Misemer also proposed July 6th or 7th, 2004
for a possible rebuttal testimony deposition. Attached hereto as Exhibit D is a true and correct
copy of that email.

9. On June 29, 2004 at 9:25 a.m. PST, I proposed noon PST as the deadline to
designate confidential sections of the transcript. Attached hereto as Exhibit E is a true and
correct copy of that email.

10. On June 29, 2004 at 9:36 a.m. PST, Ms. Smith-Misemer sent me an email stating
that “we agree to 2:00 CDT [p.m.] tomorrow, June 30.” Attached hereto as Exhibit F is a true
and correct copy of that email.

11. On June 30, 2004 at 7:24 a.m. PST, Ms. Smith-Misemer emailed Mr. Bodine and
stated that if she was going to schedule rebuttal testimony, the deposition would happen on
July 7, 2004. Attached hereto as Exhibit G is a true and correct copy of that email.

12. On June 30, 2004, prior to the 2:00 p.m. CDT deadline, I faxed and mailed a letter
to Ms. Smith-Misemer designating portions of the deposition transcript as “Confidential-
Attorneys’ Eyes Only.”  Attached hereto as Exhibit H is a true and correct copy of that email

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

DATED this 30th day of July, 2004, at Seattle, Washington.

M bwtls—

JilM. Ballo
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing Declaration of Jill M. Ballo in Support of
Sur-Reply in Opposition to Applicant’s Motion to Reset Applicant’s Rebuttal Testimony &
Briefing Period was served on counsel for Applicant this 30th day of July, 2003, by first-class

mail, U.S postage prepaid, in an envelope addressed to:

Dianne M. Smith-Misemer
Sonnenschein Nath & Rosenthal LLP
4520 Main Street

Suite 1100

Kansas City, MO 64111

and
Kyle Elliot
SPENCER FANE BRITT & BROWNE, LLP

1000 Walnut Street, Suite 1400
Kansas City, MO 64106

ditl Dl li—

Jill M /Ballo

»
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CDS, Incorporated, )
) CONCURRENT USE NO. 1250

Applicant, )

)

v. )

)

[.C.E.D. Management, Inc. )

)

Exception. )

)

NOTICE OF WITHDRAWAL

Pursuant to client’s request, all legal files for the above-referenced matter have been

transferred from Spencer Fane Britt & Browne, LLP to Ms. Dianne M. Smith-Misemer of

Sonnenschein Nath & Rosenthal, LLP. Further, all attorneys of record have moved to Sonnenschein

Nath & Rosenthal, LLP. Therefore, the undersigned counsel hereby submits the law firm’s

withdrawal from any future activities relating to this matter.

Please direct all future correspondence to:

Dianne M. Smith-Misemer

Sonnenschein Nath & Rosenthal LLP

American Century Tower
4520 Main Street, Suite 1100
Kansas City, Missouri 64111

Respectfully submitte,

By:
Kyle L. E 5 on behalf of
SPENC ANE BRITT & BROWNE LLP

ut St., Suite 1400
Kansas City, Missouri 64106-2140

Telephone:816-292-8150
Fax: 816-474-3216

WA 756707-1

Exhibit A



CERTIFICATE OF SERVICE

I, Kyle L. Elliott, hereby certify that on this 29th, day of April, 2004, the foregoing NOTICE
OF WITHDRAWAL was served upon the following via United States first-class mail, postage
prepaid, and properly addressed to:

Dianne M. Smith-Misemer

Edward I. Marquette

Sonnenschein Nath & Rosenthall LLP
4520 Main Street, Suite 1100

Kansas City, Missouri 64111

Brian G. Bodine

George C. Rondeau

Jill M.Ballo

1501 Fourth Avenue, Suite 2600 .

Seattle, Washington 98101 67 W

Kyl Elliott

) 2 WA 756707-1




I hereby certify that on the date specified below, this correspondence is being deposited with the
United States Postal Service as first-class mail in an envelope addressed to Commissioner for
Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-3514.

Date Brian G. Bodine

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADMARK TRIAL AND APPEAL BOARD |

CDS, Incorporated, )
)

Applicant, ) Concurrent Use No. 94/001,250
)
v. )
)

I.C.E.D. Management, Inc., ) Docket No. 59320-4
)
Exception. )
)
CERTIFICATE OF SERVICE

I, Shirley Houston, hereby certify that a true and correct copy of the transcript and
exhibits of the May 18, 2004 deposition of Brian Gay was served on counsel for Applicant on
June 11, 2004, via Federal Express two-day delivery, tracking number 846329526038, addressed
to Dianne M. Smith-Misemer, Sonnenschein Nath & Rosenthal LLP, 4520 Main Street, Suite
1100, Kansas City, MO 64111.

4 %Jw
DATED this z day of July, 2004, at, v , Texas.
N . _.)
/4 p _
{ /24 //Q’ 1 Il E>/

Shirley Hptigton

. )
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Message Page 1 of 1

Ballo, Jill

From: Smith-Misemer, Dianne M. [dsmisemer@sonnenschein.com]
Sent:  Tuesday, June 29, 2004 5:13 AM

To: Bodine, Brian

Subject: Deposition of Brian Gay

Brian- | received a fax yesterday from Houston Reporting Service stating that Brian Gay did not sign the
transcript. If you still plan to rely on Mr. Gay's testimony at this point, please let me know.

In addition, after the May 18 deposition,you said you would decide which parts of the transcript should be
designated as confidential within the next few, 1 believe 5-7, days. | never received anything indicating what
portions of the the transcript are confidential.

As you know, our rebuttal period closes on July 8, 2004 and | need my clients to review the the transcript
as soon as possible. | plan to send it to them first thing tomorrow morning uniess | hear from you,
considering the upcoming holiday weekend and close of our rebuttal period.

To the extent we notice telephone depositions, | am looking at Monday, July 5th or Tuesday, July 6th.

{ will only be in the office today until 12 Noon (CDT) and will be at CLEs the remainder of the day. | will be
checking voicemail.

Sincerely,

Dianne Smith-Misemer

Sonnenschein Nath & Rosenthal LLP
4520 Main Street

Suite 1100

Kansas City, Missouri 64111

Phone: (816) 460-2571

Fax: (816) 531-7545

CONFIDENTIALITY NOTE: This e-mail
and any attachments are confidential and may be protected by legal privilege. If you are not the
intended recipient, be aware that any disclosure, copying, distribution or use of this e-mail or any
attachment is prohibited. If you have received this e-mail in error, please notify us immediately by

returning it to the sender and delete this copy from your system. Thank you for your cooperation.
SONNENSCHEIN NATH & ROSENTHAL LLP Visit us on the web at http://www.sonnenschein.com

«
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Ballo, Jill

From: Smith-Misemer, Dianne M. [dsmisemer@sonnenschein.com]
Sent: Tuesday, June 29, 2004 9:18 AM

To: Bodine, Brian

Cc: Ballo, Jill; Marquette, 1. Edward

Subject: RE: Deposition of Brian Gay

Brian- Thanks for your email.

I'm sorry, | forgot about July 5th being a holiday--our offices are closed too. That really only leaves July 6 or 7. | need to
notice one date or the other by this Thursday. Your email didn't mention your availability on the 6th.

Considering that the deposition was taken six weeks ago and our rebuttal period closes soon, I really must get the
deposition transcript to my clients for purposes of developing rebuttal period strategy. You requested and | agreed that you
would have a certain amount of time (again, | believe it was either 5 or 7 days--that conversation was off the record) to
designate as confidential certain parts of the transcript. That time passed long ago without any explanation.

| really want to cooperate here and | appreciate your current schedule, but I cannot wait to provide the deposition transcript
to my clients. | cannot prejudice our ability to work on strategy with our rebuttal period closing next week. Our clients must
have some reasonable opportunity to review the transcript before our rebuttal period closes. | am agreeable to waiting until
tomorrow at 12 Noon (CDT) until | send the transcript to CDS. Even if you or Jill can simply black out the lines of the
transcript that you reasonably deem as confidential, that would be acceptable in the interest of time.

I have discussed this issue extensively with Ed Marquette. Since | will be out of the office for the rest of the day, please
contact him if you or Jill need to discuss this issue further. Ed can reached at (816) 460-2405

Sincerely,

Dianne Smith-Misemer
Sonnenschein Nath & Rosenthal LLP
4520 Main Street

Suite 1100

Kansas City, Missouri 64111

Phone: (816) 460-2571

Fax: (816) 531-7545

-----Original Message-—--
From: Bodine, Brian [mailto:brianbodine@dwt.com]

Sent: Tuesday, June 29, 2004 9:07 AM
To: Smith-Misemer, Dianne M.

Cc: Ballo, Jill; Webb, Michelle

Subject: Re: Deposition of Brian Gay

Dianne,

I have not had an opportunity to review the Gay transcript, and | am out of the office in depositions today and tomorrow. |
will talk to Jill to see if she can provide you with designations later this week. Do not disclose to your client until we provide
the designations.

As you are aware, Monday July 5 is a federal holiday--our office is closed and I will be out (and unavailable) that day. 1 will

e
< 1
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have to check my schedule for July 7 when | return to the office.
Please copy Jill Ballo on future correspondence as she may be able to respond more quickly than | can.
Thanks and we'll talk to you soon.

Best regards,

Brian

Sent from my BlackBerry Wireless Handheld without spell-checking.

Brian G. Bodine
Davis Wright Tremaine LLP

Confidentiality Notice: This message is confidential and may contain information protected by the attorney-client privilege,
work product doctrine or some other applicable privilege and/or protection. If you received this message in error, you are
not authorized to use, disseminate, distribute, or copy this message or its contents. If you received this message in error,
please notify the sender and promptly delete this message and destroy all copies made of this message. Thank you.

----- Original Message-----

From: Smith-Misemer, Dianne M. <dsmisemer@sonnenschein.com>
To: Bodine, Brian <brianbodine@dwt.com>

Sent: Tue Jun 29 05:12:36 2004

Subject: Deposition of Brian Gay

Brian- | received a fax yesterday from Houston Reporting Service stating that Brian Gay did not sign the transcript. If you
still plan to rely on Mr. Gay's testimony at this point, please let me know.

in addition, after the May 18 deposition,you said you would decide which parts of the transcript should be designated as
confidential within the next few, | believe 5-7, days. | never received anything indicating what portions of the the transcript
are confidential.

As you know, our rebuttal period closes on July 8, 2004 and | need my clients to review the the transcript as soon as
possible. | plan to send it to them first thing tomorrow morning unless | hear from you, considering the upcoming holiday
weekend and close of our rebuttal period.

To the extent we notice telephone depositions, | am looking at Monday, July 5th or Tuesday, July 6th.

I will only be in the office today until 12 Noon (CDT) and will be at CLEs the remainder of the day. | will be checking
voicemail.

Sincerely,

Dianne Smith-Misemer

Sonnenschein Nath & Rosenthal LLP

4520 Main Street

Suite 1100

L




Kansas City, Missouri 64111
Phone: (816) 460-2571

Fax: (816) 531-7545

CONFIDENTIALITY NOTE: This e-mail and any attachments are confidential and may be protected by legal privilege. If
you are not the intended recipient, be aware that any disclosure, copying, distribution or use of this e-mail or any
attachment is prohibited. If you have received this e-mail in error, please notify us immediately by returning it to the sender
and delete this copy from your system. Thank you for your cooperation. SONNENSCHEIN NATH & ROSENTHAL LLP
Visit us on the web at http://www.sonnenschein.com

CONFIDENTIALITY NOTE: .

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the intended
recipient, be aware

that any disclosure, copying, distribution or use of this e-mail or any

attachment is prohibited. If you have received this e-mail in error,

please notify us immediately by returning it to the sender and delete

this copy from your system. Thank you for your cooperation.

SONNENSCHEIN NATH & ROSENTHAL LLP
Visit us on the web at hitp://www.sonnenschein.com




Ballo, Jill

From: Ballo, Jill

Sent: Tuesday, June 29, 2004 9:25 AM

To: ‘Smith-Misemer, Dianne M.'; Bodine, Brian
Cc: Ballo, Jilt; Marquette, |. Edward

Subject: RE: Deposition of Brian Gay

Diane or Ed,

Can you agree to a noon PST deadline tomorrow for me to designate confidential sections of the transcript? Brian is out of
town and | am tied up on something today and tonight that cannot be pushed aside.

Regards,
Jilt

Jill M. Ballo

Davis Wright Tremaine LLP

Phone: (206) 903-3969

Fax: (206) 628-7699

Email: jillballo@dwt.com

www.dwt.com :

Anchorage | Bellevue | Los Angeles | New York | Portland |San Francisco | Seattle | Shanghai | Washington, D.C.

***This communication (and attachments, if any) may contain confidential information or attorney work product, or may be
protected by the attorney-client privilege. If you have received this message in error, please notify the sender and delete
the communication. Thank you.***

----- Original Message-----

From: Smith-Misemer, Dianne M. [mailto.dsmisemer@sonnenschein.com]
Sent: Tuesday, June 29, 2004 9:18 AM

To: Bodine, Brian

Cc: Ballo, Jill; Marquette, |I. Edward

Subject: RE: Deposition of Brian Gay

Brian- Thanks for your email.

I'm sorry, | forgot about July 5th being a holiday--our offices are closed too. That really only leaves July 6 or 7. | need to
notice one date or the other by this Thursday. Your email didn't mention your availability on the 6th.

Considering that the deposition was taken six weeks ago and our rebuttal period closes soon, | really must get the
deposition transcript to my clients for purposes of developing rebuttal period strategy. You requested and | agreed that you
would have a certain amount of time (again, | believe it was either 5 or 7 days--that conversation was off the record) to
designate as confidential certain parts of the transcript. That time passed long ago without any explanation.

| really want to cooperate here and | appreciate your current schedule, but | cannot wait to provide the deposition transcript
to my clients. | cannot prejudice our ability to work on strategy with our rebuttal period closing next week. Our clients must
have some reasonable opportunity to review the transcript before our rebuttal period closes. | am agreeable to waiting until
tomorrow at 12 Noon (CDT) until | send the transcript to CDS. Even if you or Jill can simply black out the lines of the
transcript that you reasonably deem as confidential, that would be acceptable in the interest of time.

| have discussed this issue extensively with Ed Marquette. Since | will be out of the office for the rest of the day, please
contact him if you or Jill need to discuss this issue further. Ed can reached at (816) 460-2405

~Z
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Sincerely, -

Dianne Smith-Misemer
Sonnenschein Nath & Rosenthal LLP
4520 Main Street

Suite 1100

Kansas City, Missouri 64111

Phone: (816) 460-2571

Fax: (816) 531-7545

---——-Original Message-----

From: Bodine, Brian [mailto:brianbodine@dwt.com]

Sent: Tuesday, June 29, 2004 9:07 AM

To: Smith-Misemer, Dianne M.

Cc: Ballo, Jill, Webb, Michelle

Subject: Re: Deposition of Brian Gay

Dianne,

| have not had an opportunity to review the Gay transcript, and | am out of the office in depositions today and tomorrow. |

will talk to Jill to see if she can provide you with designations later this week. Do not disclose to your client untit we provide
the designations.

As you are aware, Monday July 5 is a federal holiday--our office is closed and | will be out (and unavailable) that day. | will
have to check my schedule for July 7 when | return to the office.

Please copy Jill Ballo on future correspondence as she may be able to respond more quickly than [ can.
Thanks and we'li talk to you soon.

Best regards,

Brian

Sent from my BlackBerry Wireless Handheld without spell-checking.

Brian G. Bodine
Davis Wright Tremaine LLP

Confidentiality Notice: This message is confidential and may contain information protected by the attorney-client privilege,
work product doctrine or some other applicable privilege and/or protection. If you received this message in error, you are

not authorized to use, disseminate, distribute, or copy this message or its contents. [f you received this message in error,

please notify the sender and promptly delete this message and destroy all copies made of this message. Thank you.

----- Original Message-----

From: Smith-Misemer, Dianne M. <dsmisemer@sonnenschein.com>
To: Bodine, Brian <brianbodine@dwt.com>

Sent: Tue Jun 29 05:12:36 2004

Subject: Deposition of Brian Gay

Brian- | received a fax yesterday frog Houston Reporting Service stating that Brian Gay did not sign the transcript. if you
2



still plan to rely on Mr. Gay's testimony at this point, please let me know.

In addition, after the May 18 deposition,you said you would decide which parts of the transcript should be designated as
confidential within the next few, | believe 5-7, days. | never received anything indicating what portions of the the transcript
are confidential.

As you know, our rebuttal period closes on July 8, 2004 and | need my clients to review the the transcript as soon as
possible. | plan to send it to them first thing tomorrow morning unless | hear from you, considering the upcoming holiday
weekend and close of our rebuttal period.

To the extent we notice telephone depositions, | am looking at Monday, July 5th or Tuesday, July 6th.

| will only be in the office today until 12 Noon (CDT) and will be at CLEs the remainder of the day. | will be checking
voicemail.

Sincerely,

Dianne Smith-Misemer

Sonnenschein Nath & Rosenthal LLP

4520 Main Street

Suite 1100

Kansas City, Missouri 64111

Phone: (816) 460-2571

Fax: (816) 531-7545

CONFIDENTIALITY NOTE: This e-mail and any attachments are confidential and may be protected by legat privilege. If
you are not the intended recipient, be aware that any disclosure, copying, distribution or use of this e-mait or any
attachment is prohibited. If you have received this e-mail in error, please notify us immediately by returning it to the sender
and delete this copy from your system. Thank you for your cooperation. SONNENSCHEIN NATH & ROSENTHAL LLP
Visit us on the web at http://www.sonnenschein.com

CONFIDENTIALITY NOTE:

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the intended
recipient, be aware

that any disclosure, copying, distribution or use of this e-mail or any

attachment is prohibited. If you have received this e-mail in error,

please notify us immediately by returning it to the sender and delete

this copy from your system. Thank you for your cooperation.

SONNENSCHEIN NATH & ROSENTHAL LLP
Visit us on the web at http://www.sonnenschein.com




Ballo, Jill

From: Smith-Misemer, Dianne M. [dsmisemer@sonnenschein.com]
Sent: Tuesday, June 29, 2004 9:36 AM

To: Ballo, Jill; Bodine, Brian

Cc: Marquette, |. Edward

Subject: RE: Deposition of Brian Gay

Sincerely,

Dianne Smith-Misemer
Sonnenschein Nath & Rosenthal LLP
4520 Main Street

Suite 1100

Kansas City, Missouri 64111

Phone: (816) 460-2571

Fax: (816) 531-7545

|
Jill- We agree to 2:00 p.m. CDT tomorrow, June 30. Please send by fax and mail.

----- Original Message-----
From: Ballo, Jill [mailto:jillballo@dwt.com]

Sent: Tuesday, June 29, 2004 11:25 AM

To: Smith-Misemer, Dianne M.; Bodine, Brian
Cc: Ballo, Jill; Marquette, |. Edward

Subject: RE: Deposition of Brian Gay

Diane or Ed,

Can you agree to a noon PST deadline tomorrow for me to designate confidential sections of the transcript? Brian is out of
town and | am tied up on something today and tonight that cannot be pushed aside.

Regards,
Jill

Jill M. Ballo

Davis Wright Tremaine LLP

Phone: (206) 903-3969

Fax: (206) 628-7699

Email: jillballo@dwt.com

www.dwt.com

Anchorage | Bellevue | Los Angeles | New York | Portland |San Francisco

I
Seattle | Shanghai | Washington, D.C.

**This communication (and attachments, if any) may contain confidential information or attorney work product, or may be
protected by the attorney-client privilege. If you have received this message in error, please notify the sender and delete
the communication. Thank you.***

----- Original Message-----
From: Smith-Misemer, Dianne M. [maiIto:dsmisemer@sonnenschein.com]

“']r
e
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Sent: Tuesday, June 29, 2004 9:18 AM
To: Bodine, Brian

Cc: Ballo, Jill; Marquette, |. Edward
Subject: RE: Deposition of Brian Gay

Brian- Thanks for your email.

I'm sorry, | forgot about July 5th being a holiday--our offices are closed too. That really only leaves July 6 or 7. | need to
notice one date or the other by this Thursday. Your email didn't mention your availability on the 6th.

Considering that the deposition was taken six weeks ago and our rebuttal period closes soon, | really must get the
deposition transcript to my clients for purposes of developing rebuttal period strategy. You requested and | agreed that you
would have a certain amount of time (again, | believe it was either 5 or 7 days--that conversation was off the record) to
designate as confidential certain parts of the transcript. That time passed long ago without any explanation.

| really want to cooperate here and | appreciate your current schedule, but | cannot wait to provide the deposition transcript
to my clients. | cannot prejudice our ability to work on strategy with our rebuttal period closing next week. Our clients must
have some reasonable opportunity to review the transcript before our rebuttal period closes. | am agreeable to waiting until
tomorrow at 12 Noon (CDT) until | send the transcript to CDS. Even if you or Jill can simply black out the lines of the
transcript that you reasonably deem as confidential, that would be acceptabie in the interest of time.

| have discussed this issue extensively with Ed Marquette. Since | will be out of the office for the rest of the day, please
contact him if you or Jill need to discuss this issue further. Ed can reached at (816) 460-2405

Sincerely,

Dianne Smith-Misemer
Sonnenschein Nath & Rosenthal LLP
4520 Main Street

Suite 1100

Kansas City, Missouri 64111

Phone: (816) 460-2571

Fax: (816) 531-7545

From: Bodine, Brian [mailto:brianbodine@dwt.com]

Sent: Tuesday, June 29, 2004 9:07 AM
To: Smith-Misemer, Dianne M.

Cc: Ballo, Jill: Webb, Michelle

Subject: Re: Deposition of Brian Gay

Dianne,

I have not had an opportunity to review the Gay transcript, and | am out of the office in depositions today and tomorrow. |
will talk to Jill to see if she can provide you with designations later this week. Do not disclose to your client until we provide
the designations.

As you are aware, Monday July 5 is a federal holiday--our office is closed and | will be out (and unavailable) that day. | will
have to check my schedule for July 7 when [ return to the office.

Please copy Jill Ballo on future corr%spondence as she may be able to respond more quickly than i can.
2



Thanks and we'll talk to you soon.

Best regards,

Brian

Sent from my BlackBerry Wireless Handheld without spell-checking.

Brian G. Bodine
Davis Wright Tremaine LLP

Confidentiality Notice: This message is confidential and may contain information protected by the attorney-client privilege,
work product doctrine or some other applicable privilege and/or protection. If you received this message in error, you are

not authorized to use, disseminate, distribute, or copy this message or its contents. If you received this message in error,
please notify the sender and promptly delete this message and destroy all copies made of this message. Thank you.

-----Original Message-----

From: Smith-Misemer, Dianne M. <dsmisemer@sonnenschein.com>
To: Bodine, Brian <brianbodine@dwt.com>

Sent: Tue Jun 29 05:12:36 2004

Subject: Deposition of Brian Gay

Brian- | received a fax yesterday from Houston Reporting Service stating that Brian Gay did not sign the transcript. If you
still plan to rely on Mr. Gay's testimony at this point, please let me know.

In addition, after the May 18 deposition,you said you would decide which parts of the transcript should be designated as
confidential within the next few, 1 believe 5-7, days. | never received anything indicating what portions of the the transcript
are confidential.

As you know, our rebuttal period closes on July 8, 2004 and | need my clients to review the the transcript as soon as
possible. | plan to send it to them first thing tomorrow morning unless | hear from you, considering the upcoming holiday
weekend and close of our rebuttal period.

To the extent we notice telephone depositions, | am looking at Monday, July 5th or Tuesday, July 6th.

| will only be in the office today until 12 Noon (CDT) and will be at CLEs the remainder of the day. | will be checking
voicemail.

Sincerely,

Dianne Smith-Misemer

Sonnenschein Nath & Rosenthal LLP

4520 Main Street

Suite 1100

Kansas City, Missouri 64111

Phone: (816) 460-2571

&«



Fax: (816) 531-7545

CONFIDENTIALITY NOTE: This e-mail and any attachments are confidential and may be protected by legal privilege. If
you are not the intended recipient, be aware that any disclosure, copying, distribution or use of this e-mail or any
attachment is prohibited. if you have received this e-mail in error, please notify us immediately by returning it to the sender
and delete this copy from your system. Thank you for your cooperation. SONNENSCHEIN NATH & ROSENTHAL LLP
Visit us on the web at http://www.sonnenschein.com

CONFIDENTIALITY NOTE:

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the intended
recipient, be aware

that any disclosure, copying, distribution or use of this e-mail or any

attachment is prohibited. If you have received this e-mail in error,

please notify us immediately by returning it to the sender and delete

this copy from your system. Thank you for your cooperation.

SONNENSCHEIN NATH & ROSENTHAL LLP
Visit us on the web at http://www.sonnenschein.com

CONFIDENTIALITY NOTE:

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the intended
recipient, be aware

that any disclosure, copying, distribution or use of this e-mail or any

attachment is prohibited. If you have received this e-mail in error,

please notify us immediately by returning it to the sender and delete

this copy from your system. Thank you for your cooperation.

SONNENSCHEIN NATH & ROSENTHAL LLP
Visit us on the web at http://www.sonnenschein.com
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Ballo, Jilf

From: Smith-Misemer, Dianne M. [dsmisemer@sonnenschein.com)
Sent: Wednesday, June 30, 2004 7:24 AM

To: Bodine, Brian

Subject: RE: Deposition of Brian Gay

Brian: Thanks. If we Notice a Deposition, | will make it for the 7th. Also, of course, it would be a telephone deposition if
that's okay with you.

Best regards,

Dianne Smith-Misemer
Sonnenschein Nath & Rosenthal LLP
4520 Main Street

Suite 1100

Kansas City, Missouri 64111

Phone: (816) 460-2571

Fax: (816) 531-7545

From: Bodine, Brian [mailto:brianbodine@dwt.com]
Sent: Wednesday, June 30, 2004 8:41 AM

To: Smith-Misemer, Dianne M.

Cc: Ballo, Jill

Subject: Re: Deposition of Brian Gay

Dianne,

July 7 works better for me.

Best regards,

Brian

Sent from my BlackBerry Wireless Handheld without spell-checking.

Brian G. Bodine
Davis Wright Tremaine LLP

Confidentiality Notice: This message is confidential and may contain information protected by the attorney-client privilege,
work product doctrine or some other applicable privilege and/or protection. If you received this message in error, you are
not authorized to use, disseminate, distribute, or copy this message or its contents. If you received this message in error,
please notify the sender and promptly delete this message and destroy all copies made of this message. Thank you.

----- Original Message-----

From: Smith-Misemer, Dianne M. <dsmisemer@sonnenschein.com>

To: Bodine, Brian <brianbodine@dwt.com>

CC: Ballo, Jill <jillballo@dwt.com>; Marquette, |. Edward <emarquette@sonnenschein.com>
Sent: Tue Jun 29 09:17:37 2004

Subject: RE: Deposition of Brian Gay

Brian- Thanks for your email.
= ) Exhibit G




I'm sorry, | forgot about July 5th being a holiday--our offices are closed too. That really only leaves July 6 or 7. | need to
notice one date or the other by this Thursday. Your email didn't mention your availability on the 6th.

Considering that the deposition was taken six weeks ago and our rebuttal period closes soon, | really must get the
deposition transcript to my clients for purposes of developing rebuttal period strategy. You requested and | agreed that you
would have a certain amount of time (again, | believe it was either 5 or 7 days--that conversation was off the record) to
designate as confidential certain parts of the transcript. That time passed long ago without any explanation.

| really want to cooperate here and | appreciate your current schedule, but | cannot wait to provide the deposition transcript
to my clients. | cannot prejudice our ability to work on strategy with our rebuttal period closing next week. Our clients must
have some reasonable opportunity to review the transcript before our rebuttal period closes. | am agreeable to waiting until
tomorrow at 12 Noon (CDT) until | send the transcript to CDS. Even if you or Jill can simply black out the lines of the
transcript that you reasonably deem as confidential, that would be acceptable in the interest of time.

1 have discussed this issue extensively with Ed Marquette. Since | will be out of the office for the rest of the day, please
contact him if you or Jill need to discuss this issue further. Ed can reached at (816) 460-2405

Sincerely,

Dianne Smith-Misemer
Sonnenschein Nath & Rosenthal LLP
4520 Main Street

Suite 1100

Kansas City, Missouri 64111

Phone: (816) 460-2571

Fax: (816) 531-7545

-----Original Message-----

From: Bodine, Brian [mailto:brianbodine@dwt.com]

Sent: Tuesday, June 29, 2004 9:07 AM

To: Smith-Misemer, Dianne M.

Cc: Ballo, Jill; Webb, Michelle

Subject: Re: Deposition of Brian Gay

Dianne,

| have not had an opportunity to review the Gay transcript, and | am out of the office in depositions today and tomorrow. |

will talk to Jill to see if she can provide you with designations later this week. Do not disclose to your client until we provide
the designations.

As you are aware, Monday July 5 is a federal holiday--our office is closed and | will be out (and unavailable) that day. | will
have to check my schedule for July 7 when | return to the office.

Please copy Jill Ballo on future correspondence as she may be able to respond more quickly than | can.
Thanks and we'll talk to you soon.

Best regards,

Brian

&




Sent from my BlackBerry Wireless Handheld without spell-checking.

Brian G. Bodine
Davis Wright Tremaine LLP

Confidentiality Notice: This message is confidential and may contain information protected by the attorney-client privilege,
work product doctrine or some other applicable privilege and/or protection. If you received this message in error, you are

not authorized to use, disseminate, distribute, or copy this message or its contents. If you received this message in error,
please notify the sender and promptly delete this message and destroy all copies made of this message. Thank you.

----- Original Message-----

From: Smith-Misemer, Dianne M. <dsmisemer@sonnenschein.com>
To: Bodine, Brian <brianbodine@dwt.com>

Sent: Tue Jun 29 05:12:36 2004

Subject: Deposition of Brian Gay

Brian- | received a fax yesterday from Houston Reporting Service stating that Brian Gay did not sign the transcript. If you
still plan to rely on Mr. Gay's testimony at this point, please let me know.

In addition, after the May 18 deposition,you said you would decide which parts of the transcript should be designated as
confidential within the next few, | believe 5-7, days. | never received anything indicating what portions of the the transcript
are confidential.

As you know, our rebuttal period closes on July 8, 2004 and | need my clients to review the the transcript as soon as
possible. | plan to send it to them first thing tomorrow morning unless | hear from you, considering the upcoming holiday
weekend and close of our rebuttal period.

To the extent we notice telephone depositions, | am looking at Monday, July 5th or Tuesday, July 6th.

| will only be in the office today until 12 Noon (CDT) and will be at CLEs the remainder of the day. | will be checking
voicemail.

Sincerely,

Dianne Smith-Misemer

Sonnenschein Nath & Rosenthal LLP

4520 Main Street

Suite 1100

Kansas City, Missouri 64111

Phone: (816) 460-2571

Fax: (816) 531-7545

CONFIDENTIALITY NOTE: This e-mail and any attachments are confidential and may be protected by legal privilege. If
you are not the intended recipient, be aware that any disclosure, copying, distribution or use of this e-mail or any
attachment is prohibited. If you have received this e-mait in error, please notify us immediately by returning it to the sender
and delete this copy from your system. Thank you for your cooperation. SONNENSCHEIN NATH & ROSENTHAL LLP
Visit us on the web at http://www.sonnenschein.com

-/
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CONFIDENTIALITY NOTE:

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the intended
recipient, be aware

that any disclosure, copying, distribution or use of this e-mail or any

attachment is prohibited. If you have received this e-mail in error,

please notify us immediately by returning it to the sender and delete

this copy from your system. Thank you for your cooperation.

SONNENSCHEIN NATH & ROSENTHAL LLP
Visit us on the web at http://www.sonnenschein.com

CONFIDENTIALITY NOTE:

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the intended
recipient, be aware i

that any disclosure, copying, distribution or use of this e-mail or any

attachment is prohibited. If you have received this e-mail in error,

please notify us immediately by returning it to the sender and delete

this copy from your system. Thank you for your cooperation.

SONNENSCHEIN NATH & ROSENTHAL LLP
Visit us on the web at http://www.sonnenschein.com
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LAWYERS

Davis Wright Tremaine rrp

ANCHORAGE BELLEVUE HONOLULU LOS ANGELES NEW YORK PORTLAND SAN FRANCISCO SEATTLE SHANGHAL WASHINGTON, D.C.

JILL M. BALLO 2600 CENTURY SQUARE TEL (206) 622-3150
DIRECT (206) 903-3969 1501 FOURTH AVENUE FAX (2006) 628-7699
jiltballo@dwt.com SEATTLE, WA 98101-1688 www.dwt.com

June 30, 2004

VIA FACSIMILE (816-531-7545) AND U.S. MAIL

Dianne M. Smith-Misemer
Sonnenschein, Nath & Rosenthall LLP
4520 Main Street, Suite 1100

Kansas City, MO 64111

Re: I C.E.D. Management, Inc. v. CDS, Incorporated
U.S. Trademark Trial and Appeal Board
Concurrent Use No. 1250
Our Reference No. 59320-4

Dear Dianne:

Following up on our email correspondence regarding the transcript of Brian Gay’s deposition
testimony of May 18, 2004, please note that we plan to rely on the testimony and we are
designating the following as “Confidential-Attorneys’ Eyes Only:”

e [Entire section of the deposition transcript beginning at Page 51, line 3 and continuing
through Page 57, line 6.

¢ Deposition Exhibits 15, 16, and 17.

We understand that you will provide your clients with the transcript, excluding the testimony and
exhibits that have been designated as Confidential-Attorneys’ Eyes Only.

Mr. Gay is currently reviewing the transcript for accuracy and plans to inform us promptly if any
changes need to be made. I expect to have Mr. Gay’s completed “Changes and Signature” page
in our offices by July 8th. I will send you a copy of the page by fax and mail as soon as [ receive
it. '

SEA 1520660v1 593204 L.
Seattle Exhibit H
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Dianne M. Smith—Misémer
June 30, 2004
Page 2

Please contact me if you have any questions.
Very truly yours,

Davis Wright Tremaine LLP

;/}//f/ éﬁ%’—
Jill M. Ballo

JMB:mw

cc: Brian Gay
Brian G. Bodine
George Rondeau

SEA 1520660v1 59320-4 )
Seattle



I hereby certify that on the date specified below, this correspondence is being deposited with the
United States Postal Service as First Class Mail in an envelope addressed to Commissioner for
Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-3514.

Tuly 20, 2004 W Lt/ r—

Date J J il/M. Ballo

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADMARK TRIAL AND APPEAL BOARD

CDS, Incorporated, )
)

Applicant, ) Concurrent Use No. 94/001,250
)
V. )
)

[.C.E.D. Management, Inc., ) Docket No. 59320-4

)
Exception. )
)

SUR-REPLY IN OPPOSITION TO APPLICANT’S
MOTION TO EXTEND REBUTTAL TESTIMONY PERIOD
AND BRIEFING PERIODS

CDS, Incorporated’s (“CDS”) thinly veiled attempts to continue delaying this matter for
its own benefit should not be allowed for two reasons. First, CDS’s reply brief includes a new
argument' that these proceedings should be suspended because of an alleged problem created by
the actions of their own counsel. This self-serving approach should be denied. Second, CDS’s
claim that it was not served with a copy of a deposition transcript is incorrect and CDS counsel
waived any argument that it did not have adequate time to review the transcript. Both arguments
are aimed at unnecessarily stalling a matter that has been going on for eight years.

For the first time in its reply brief, CDS argues that the proceedings with .C.E.D.
Management, Inc. (“ICED”) should be suspended because of a deficient Notice of Withdrawal.
The notice was filed by an attorney at Spencer Fane Britt & Brown after CDS’s counsel moved

from that law firm to the firm of Sonnenschein Nath & Rosenthal. The Board has made no

' This issue was raised for the first time in CDS’s reply brief. The Board should allow ICED to respond
so the Board is not deciding the issue on an incomplete or improper record.

W)
SEA 1532111vl 59320-4 1



ruling on whether the notice is deficient. But even if it is, CDS counsel should not be allowed to
capitalize on a technical deficiency that caused absolutely no prejudice the client.

Withdrawing counsel is required to take “reasonable steps to avoid foreseeable prejudice
to the rights of the client.” 37 C.F.R. § 10.40. Here, CDS was never prejudiced. On April 14,
2004, when ICED counsel attempted to schedule a deposition, Ms. Smith-Misemer stated that
she and fellow CDS attorney Mr. Marquette had relocated to a new law firm and did not
currently have the CDS file. Ballo Decl. §2. Ms. Smith-Misemer identified an attorney at her
former law firm, Kyle Elliot, who might be taking over the case. Mr. Elliot, however, told ICED
counsel that he knew “nothing about the case.” Id. On April 20, 2004, Ms. Smith-Misemer told
ICED counsel she was in a “difficult situation.” Id. at § 3. She explained that her new firm had
not yet gotten a representation agreement with CDS and she requested postponement of the
ICED trial testimony deposition. /d. ICED agreed to postpone the deposition. Two days later,
on April 22, 2004, Ms. Smith-Misemer informed ICED counsel that her former law firm had
finally transferred the CDS files to her new office. Id. at 4. On April 29, 2004, the former law
firm filed a notice of withdrawal “pursuant to the client’s request.” Id. at § 5, Exh. A. The
deposition took place on May 18, 2004 with Ms. Smith-Misemer representing CDS.

At no time during the transfer of CDS’s case from one law firm to another was any action
taken that could possibly prejudice CDS. ICED agreed to postpone its trial testimony deposition
while CDS counsel worked out a new representation agreement. Ms. Smith-Misemer served as
CDS counsel at all critical times before, during, and after the transfer. The attorney who filed the
allegedly deficient notice of withdrawal, Kyle Elliot, never acted as CDS’s attorney in any
meaningful way and stated in his notice that “all attorneys of record have moved” to a new law
firm. Id Any technical deficiency in the notice is irrelevant because CDS was never prejudiced.
Furthermore, any problem created by the actions of CDS counsel should certainly not be grounds
for them to stall the proceedings again. Their attempt to do so is inexplicable.

CDS’s request to reset its rebuttal testimony and briefing periods should also be denied.

CDS’s counsel is now disputing service of the ICED trial testimony deposition transcript that she

SEA 1532111v1 59320-4 Y 2
Seattle

&



expressly authorized. Ms. Smith-Misemer admits in CDS’s reply brief that she instructed the
court reporter to send her the transcript of the deposition taken on May 18, 2004. Reply Brief at
2. ICED’s counsel confirmed the transcript and exhibits arrived in her office on June 14, 2004,
within the 30 day period required by TBMP Rule 703.01(m). Ballo Decl. § 6, Exh. B. CDS
relies on the false premise that ICED itself did not serve the transcript and exhibits. But service
can be made by any “other authorized representative.” TBMP Rule 113.03. Here, the court
reporter was hired by ICED to transcribe the deposition was therefore an authorized
representative of ICED. Ms. Smith-Misemer caused service on CDS when she asked the court
reporter to send her the transcript of ICED’s deposition.

CDS counsel also waived any argument that CDS did not have adequate tifne to review
the transcript before its rebuttal testimony period closed on July 8, 2004. CDS’s Reply Brief
only discloses a small portion of an email exchange between counsel on June 29-30, 2004. The
full context shows that Ms. Smith-Misemer believed there was still sufficient time for ICED to
designate portions of the transcript as confidential and for CDS to review the transcript without
being prejudiced.

On June 29th, Ms. Smith-Misemer told ICED counsel that her clients needed to review
the transcript “as soon as possible.” Ballo Decl. § 7, Exh. C; See also Reply Brief Smith-
Misemer Decl. §7 and Attachment B. This was the only email disclosed in CDS’s Reply Brief.
But there is much more. Ms. Smith-Misemer requested a “reasonable opportunity” to review the
transcript, implying that “reasonable opportunity” still existed. Ballo Decl. § 8, Exh. D. She
stated that she “could not prejudice [CDS’s] ability to work on [their] strategy” and allowed that
if ICED could “simply black out lines” of confidential information it would be “acceptable in the
interest of time.” Id. Ms. Smith-Misemer then stated that June 30th at noon CDT was an
appropriate deadline for ICED’s confidentiality designations. /d. Upon the request of ICED
counsel, Ms. Smith-Misemer then extended that deadline to 2 p.m. on June 30th. /d at {10,
Exh. F. CDS counsel even went so far as to designate a day for CDS rebuttal testimony,

emailing ICED counsel that “If we Notice a Deposition, I will make it for the [July] 7th.” Id. at §
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11, Exh. G. At no time during this email exchange did CDS counsel indicate that there was
inadequate time for her clients to review the transcript. In fact, she proposed the June 30th
deadline so as to “not prejudice” her clients. ICED met this deadline by delivering
confidentiality designations by CDS’s deadline. Ballo Decl. § 12, Exh. H.

CDS counsel would not have agreed to receive the transcript designations on June 30th
and would not have set rebuttal testimony for July 7th if the timing was insufficient. It is clear
that Ms. Smith-Misemer had the deposition transcript for weeks prior to the closing of CDS’s
rebuttal period. She also admitted in her communications with ICED that her clients had
reasonable opportunity to review the transcript. CDS counsel cannot now attempt to backtrack
and claim that CDS was deprived of adequate time.

In conclusion, CDS’s motion to reset its rebuttal testimony period and its new request to
suspend proceedings should be denied. Any deficiency in the Notice of Withdrawal filed by
CDS counsel did not prejudice CDS. And weeks after CDS was served with the deposition
transcript, CDS counsel waived any argument that her client received insufficient time to review
the transcript.

DATED this 30th day of July, 2004.

Respectfully submitted,

DAVIS WRIGHT TREMAINE, LLP

{ﬁz‘/ V. it

Brian G. Bodine

Jill M. Ballo

1501 Fourth Avenue, #2600
Seattle, WA 98101-1688
(206) 622-3150

Attorneys for Exception
LC.E.D. Management, Inc.

cc: Don Tomlinson

George C. Rondeau, Esq.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing SUR-REPLY IN OPPOSITION TO

APPLICANT’S MOTION TO RESET APPLICANT’S REBUTTAL TESTIMONY
PERIOD AND BRIEFING PERIODS was served on counsel for Applicant this 30th day of
July, 2004, by first-class mail, U.S postage prepaid, in an envelope addressed to:

Dianne M. Smith-Misemer
Sonnenschein Nath & Rosenthal LLP
4520 Main Street

Suite 1100

Kansas City, MO 64111

and

Kyle Elliot

SPENCER FANE BRITT & BROWNE, LLP
1000 Walnut Street, Suite 1400

Kansas City, MO 64106

Qi bty

Jill M/ Ballo
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