&

TR

I hereby certify that on the date specified below, this correspondence is being deposited with the
United States‘PbstaLl Service as first-class mail in an envelope addressed to Commissioner of

Patents and Trademarks, Washington D.C. 200231.
July 8, 2003 m g *// 322

Date Brian G. Bodine =~

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADMARK TRIAL AND APPEAL BOARD

L.C.E.D. Management, Inc., )
)
Opposer, ) Trademark Opposition No. 121,374
)
\'% ) Concurrent Use No. 1250
)
CDS, Incorporated, ) Docket No. 59320-4
) _
Applicant. ; QT
Asst. Commissioner of Trademarks 07-11-2003
Box TTAB/No Fee U.S. Patent & TMOfe/TM Mail Rcpt Dt. #22
2900 Crystal Drive

Arlington, VA 22202-3513

MOTION TO DISMISS FOR FAILURE TO TAKE TESTIMONY
Pursuant to 37 C.F.R. § 2.132(a), I.C.E.D. Management, Inc. (“Opposer’) hereby moves

the Board for an order dismissing the Concurrent Use Application filed by Applicant CDS,
Incorporated (“Applicant”) because Applicant has failed to take testimony.

As the Board noted in its July 30, 2002 Order, Applicant bears the burden in this
concurrent use proceeding of establishing facts showing that there would be no likelihood of
confusion if both parties used the contested marks concurrently. Order at 2-3. Despite bearing
this burden of proof, Applicant has failed to take testimony during its testimony period, which
closed on July 1, 2003.!

Because Applicant is in the position of the plaintiff in this matter and because Applicant

failed to take any testimony during its testimony period, Opposer respectfully requests that the

' The Board originally set Applicant’s testimony period to close May 2, 2003, but that date was
the parties agreed to extend that period by sixty (60) days to July 1, 2003. See Motion With
Consent for Extension, filed by Opposer on Jan. 31, 2003.
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Board issue an order of involuntary dismissal of this concurrent use proceeding and of

Applicant’s application for a concurrent use registration. See 37 C.F.R. § 2.132(a).

DATED this 8th day of July, 2003.

Respectfully submitted,

DAVIS WRIGHT TREMAINE, LLP

[ 5/

Brian G. Bodine

Jill M. Ballo

2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101-1688
(206) 622-3150

FAX: (206) 628-7699

Attorney for Opposer
LC.E.D. Management, Inc.

cc: Stephen M. Gracey
Michael Golden
George C. Rondeau, Esq.
Jill M. Ballo, Esq.

Encl.: Postcard
Certificate of Service

SEA 1380220v1 59320-4 2
Seattle



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing MOTION TO DISMISS FOR FAILURE
TO TAKE TESTIMONY was served on counsel for Applicant this 8th day of July, 2003, by

first-class mail, U.S postage prepaid, in an envelope addressed to:

Dianne M. Smith-Misemer

SPENCER FANE BRITT & BROWNE
1000 Walnut Street, Suite 1400

Kansas City, MO 64106-2140
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Brian G. Bg(fine -
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