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Grounds for cancellation

The mark comprises matter that, as a whole, is Trademark Act Sections 14(3) and 2(e)(5)

functional




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In the matter of U.S. Trademark Registration No. 6,094,433

Advanced Bionutritionals, L.L.C., Cancellation No.: 92086350

Petitioner, Date Filed: February 11, 2025

-against-

ANSWER TO PETITION
WITH COUNTERCLAIMS

Advanced, LLC,

Registrant.

Registrant Advanced, LLC (“Advanced” or “Registrant”), by and through its attorneys,

Austin LLP, as and for its Complaint, alleges upon information and belief as follows:

ANSWER

1. Registrant neither admits nor denies the allegations in Paragraph 1 of the Petition.
To the extent a response is required, Registrant lacks information sufficient to form a belief as to
the truth of the allegations in Paragraph 1 of the Petition.

2. Admitted.

3. Registrant lacks information sufficient to form a belief as to the truth of the
allegations in Paragraph 3 of the Petition.

4. Registrant lacks information sufficient to form a belief as to the truth of the
allegations in Paragraph 4 of the Petition.

5. Registrant lacks information sufficient to form a belief as to the truth of the
allegations in Paragraph 5 of the Petition.

6. Registrant denies the allegations in Paragraph 6 of the Petition.

7. Admitted.



8. Registrant denies the allegations in Paragraph 8 of the Petition.

9. Registrant lacks information sufficient to form a belief as to the truth of the
allegations in Paragraph 9 of the Petition.

10.  Registrant denies the allegations in Paragraph 10 of the Petition.

11.  Admitted.

12.  Admitted.

13.  Registrant denies the allegations in Paragraph 13 of the Petition.

14.  Registrant lacks information sufficient to form a belief as to the truth of the
allegations in Paragraph 14 of the Petition.

15.  Registrant lacks information sufficient to form a belief as to the truth of the
allegations in Paragraph 15 of the Petition.

16.  Registrant lacks information sufficient to form a belief as to the truth of the
allegations in Paragraph 16 of the Petition.

17.  Registrant lacks information sufficient to form a belief as to the truth of the
allegations in Paragraph 17 of the Petition.

18.  Registrant lacks information sufficient to form a belief as to the truth of the
allegations in Paragraph 18 of the Petition.

19.  Registrant lacks information sufficient to form a belief as to the truth of the
allegations in Paragraph 19 of the Petition.

20.  Registrant admits the application filed on November 20, 2019, identifies dates of
first use of the ADVANCED mark as early as March 4, 2018, and a date of first use in commerce
as early as November 23, 2018. Registrant denies the remaining allegations in Paragraph 20 of

the Petition.



21.  Registrant denies the allegations in Paragraph 21 of the Petition.
22.  Registrant denies the allegations in Paragraph 22 of the Petition.

23.  Registrant denies the allegations in Paragraph 23 of the Petition.

FIRST AFFIRMATIVE DEFENSE

Registrant asserts that there is no likelihood of confusion between its ADVANCED®
trademark and any marks used by Petitioner. Registrant’s ADVANCED® mark is distinct in
appearance, sound, and meaning, and has been used consistently and prominently in commerce as

the sole identifier of Registrant’s brand.

SECOND AFFIRMATIVE DEFENSE

Continuous Use. Registrant has continuously and prominently used the ADVANCED®
trademark in commerce since 2018. Registrant’s brand has reached over 150,000 customers, with
millions of online and in-person impressions through retail, conventions, and digital platforms
such as WooCommerce, Shopify, Amazon, and small retailers like Simplicity. Registrant will
provide evidence of continuous and widespread use of the ADVANCED® trademark, including

but not limited to:

. Sales reports from Shopify, and Amazon.
. Website and social media analytics showing customer engagement and visibility.
. Documentation of branding and advertising at trade shows and conventions.

THIRD AFFIRMATIVE DEFENSE

Lack of Actual Confusion. Registrant asserts that no instances of customer confusion
between its ADVANCED® brand and Petitioner’s brand have been reported. Registrant has

received feedback from thousands of customers via online platforms, support tickets, and reviews,



and none have expressed confusion or associated Registrant’s ADVANCED® brand with
Petitioner’s. This lack of confusion demonstrates the distinctiveness of Registrant’s trademark and

the separation between the brands in the marketplace.

FOURTH AFFIRMATIVE DEFENSE

Failure to State a Claim. Registrant asserts that Petitioner has failed to state sufficient
grounds for the cancellation of Registrant’s trademark. Petitioner’s allegations lack evidence of
actual confusion or harm to its business and fail to demonstrate any valid legal basis for canceling

Registrant’s trademark registration.

WHEREFORE, Registrant Advanced, LLC respectfully requests the Trademark Trial and

Appeal Board DENY Petitioner’s Cancellation Petition and award such other and further relief as

Dated: February 11, 2025 %é/

New York, NY David J. Austin, Esq.
AUSTIN LLP
43 West 43rd Street, Suite 288
New York, NY 10036-7424
Tel. 347-276-4702
Fax 917-924-4403
david.austin@austinllp.com
Attorneys for Registrant

is deemed just and equitable.




Counterclaim Petitioner Advanced, LLC (“Advanced” or “Counterclaim Petitioner”), by
and through its attorneys, Austin LLP, as for its Counterclaim Petition for Cancellation against
Advanced Bionutritionals L.L.C. (“Counterclaim Registrant”) regarding U.S. Trademark
Registration No. 4,138,211 (the “Counterclaim Registration™), alleges as follows:

COUNTERCLAIMS

1. Counterclaim Petitioner Advanced, LLC is a limited liability company organized
under the laws of Minnesota with its principal place of business at 17143 Stonebriar Cir SW, Prior
Lake, Minnesota 55372.

2. Counterclaim Petitioner is a world-leading lifestyle supplement brand with a focus
on providing innovative products for the gaming, esports and internet community at large.

3. On information and belief, Counterclaim Registrant is a limited liability company
organized under the laws of the State of Georgia with its principal place of business at 5305
Oakbrook Pkwy, Norcross, Georgia 30093.

4. Counterclaim Registrant’s mark “Advanced Bionutritionals,” Reg. No. 4,138,211
is merely descriptive for at least the reason that it describes an ingredient, quality, characteristic,
function, feature, purpose, or use of Counterclaim Registrant’s goods.

5. Counterclaim Petitioner has been damaged and will continue to be damaged by

Counterclaim Registrant’s “Advanced Bionutritionals” mark Reg. No. 4,138,211.

WHEREFORE, it is respectfully requested that Registration No. 4,138,211 be cancelled in

favor of Counterclaim Petitioner.



Dated: February 11, 2025
New York, NY

/) —

David J. Austin, Esq.

AUSTINLLP

43 West 43rd Street, Suite 288

New York, NY 10036-7424
Tel. 347-276-4702
Fax 917-924-4403
david.austin@austinllp.com
Attorneys for Counterclaim Petitioner



CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing Answer with Counterclaims has
been served on JULIAN GONZALEZ GOLDSTEIN PATENT LAW by forwarding said copy
on February 11, 2025 via email to:

JULIAN GONZALEZ GOLDSTEIN PATENT LAW
320 BROAD STREET
RED BANK, NJ 07701 UNITED STATES

julian@goldsteinpc.com

rachel@goldsteinpc.com

welcome@goldsteinpc.com

Dated: February 11, 2025 _Z’//é/

New York, NY David J. Austin, Esq.

AUSTINLLP
43 West 43rd Street, Suite 288
New York, NY 10036-7424
Tel. 347-276-4702
Fax 917-924-4403
david.austin@austinllp.com
Attorneys for Registrant
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