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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 

TRADEMARK TRIAL AND APPEAL BOARD 

 

____________________________________ 

      ) 

GIBSON, INC.    ) 

      ) 

  Petitioner,   ) 

      ) Cancellation No. 92084589 (Parent) 

 v.      )          92084591 

      ) 

      ) Registration Nos. 3,562,989 and   

)                           3,185,157 

CONCORDIA INVESTMENT  ) 

PARTNERS, LLC    )  

      ) 

      ) 

  Respondent.   ) 

____________________________________) 

 

RESPONDENT, CONCORDIA INVESTMENT PARTNERS, LLC’S REPLY TO 

PETITIONER, GIBSON, INC.’s OPPOSITION TO RESPONDENT’S MOTION FOR 

RULE 11 SANCTIONS. 

 

Respondent, Concordia Investment Partners, LLC (“Respondent”) hereby files a reply to 

Petitioner, Gibson, Inc.’s (“Petitioner”) opposition to Respondent’s motion for Rule 11 sanctions 

as follows: 

PRELIMINARY STATEMENT 

 Because Petitioner, Gibson, Inc. (“Petitioner”) cannot successfully attack the premise – 

that it has purposely stripped away context from a hearing and submissions in another proceeding 

in order to manufacture a “judicial admission” that Petitioner knows never existed – it has resorted 

to attacking the person, by 1) continuing to insist, despite knowledge to the contrary, that Mr. 

Bienstock made “judicial admissions” in an unrelated proceeding before the Fifth Circuit, and by 

2) engaging in a litany of baseless, ad hominem attacks on counsel for Respondent, Concordia 

Investment Partners, LLC (“Respondent”).  Respondent urges the Board to focus on the only 
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salient inquiry here – whether Petitioner has engaged in a Rule 11 violation, by signing a pleading 

that alleges Mr. Bienstock made “judicial admissions” that Concordia’s guitar shapes are generic, 

despite a mountain of evidence that shows Petitioner knew all along that there were simply never 

any such “judicial admissions.”  Rule 11 requires a reasonable inquiry into evidentiary support for 

factual contentions prior to signing and filing a pleading.  Instead of engaging in such reasonable 

inquiry, Petitioner engaged in willful blindness, if not intentional obfuscation, to manufacture a 

cause of action that would not otherwise exist.  The United States Supreme Court1 has held that 

the purpose of Rule 11, is to curtail “abusive litigation practices” and to “deter baseless filings,” 

precisely of the nature made in Petitioner’s pleading.  The Board should exercise its discretion 

under Rule 11 and curtail the abusive litigation practices employed by Petitioner in this matter. 

 Moreover, Petitioner incorrectly conflates the Board’s decision in a previous Rule 12(b)(6) 

motion, as being dispositive of the issues presented in this application.  In reality, the issue was 

never addressed, as the standard in a Rule 12(b)(6) motion requires the Board to determine whether 

the allegations in the petition, if accepted as true, sufficiently plead all elements of a cause of 

action.  The argument herein differs from that analysis.  Here, Respondent has demonstrated that 

the purported “facts” in support of the claim that counsel made “judicial admissions” are not facts 

at all but instead rely solely on knowing and purposeful obfuscation by Petitioner.   

  For the reasons set forth in Respondent’s motion and the reasons set forth below, 

Petitioner’s pleading contains meritless allegations concerning a “judicial admission” that was 

never made.  Petitioner was aware that these allegations were meritless, but despite being warned 

to withdraw them in a 21-day “safe harbor” communication, Petitioner refused to withdraw them.  

 

1 Cooter & Gell v. Hartmarx Corp., et al. 496 U.S. 384, 393 (1990). 
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The Board should impose sanctions pursuant to Rule 11 and should strike as much of the pleading 

that is devoid of merit2. 

LEGAL ARGUMENT 

I. The Board's Rule 12(b)(6) Ruling Does Not Insulate Petitioner from Rule 11 Sanctions. 

In an effort to cast away attention from the overwhelming evidence showing that 

Petitioner’s pleading was knowingly fashioned in violation of Rule 11, Petitioner mistakenly 

argues that the Board’s prior rulings on Rule 12(b)(6) have addressed whether or not the 

Petitioner’s allegations that Mr. Bienstock engaged in a “judicial admission” that Concordia’s 

guitar shapes are generic.  Petitioner misapprehends both the scope of that ruling and the distinction 

between the applicable legal standards. 

A motion to dismiss for failure to state a claim upon which relief may be granted pursuant 

to Rule 12(b)(6), is a test solely of the legal sufficiency of allegations pleaded in a complaint. See 

Advanced Cardiovascular Sys. Inc. v. SciMed Life Sys. Inc., 988 F.2d 1157, 26 USPQ2d 1038, 

1041 (Fed. Cir. 1993). In order to withstand such a motion, a complaint need only allege such facts 

as would, if proven, establish that the plaintiff is entitled to the relief sought. Young v. AGB Corp., 

152 F.3d 1377, 1378 (Fed. Cir. 1998); Doyle v. Al Johnson's Swedish Restaurant & Butik Inc., 101 

USPQ2d 1780, 1782 (TTAB 2012).  All well-pleaded, material allegations in the complaint are 

accepted as true and construed in favor of the complaining party. See, e.g., Ritchie v. Simpson, 170 

F.3d 1092, 50 USPQ2d 1023, 1027 (Fed. Cir. 1999). 

 

2 Respondent recognizes that Petitioner has served documents that Petitioner believes are “unauthorized third-party 

use of” Concordia’s marks.  Though Respondent believes that Petitioner’s claims in that regard are without merit, 
Respondent withdraws as much of its Rule 11 motion that pertains to those claims and instead wishes to proceed 

with respect to the baseless allegations concerning purported “judicial admissions.” 
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To conduct its Rule 12(b)(6) analysis, the Board was required to accept the factual 

allegations in the Petition as true and determine only whether those allegations, taken at face value, 

sufficiently pleaded all elements of a cause of action. The Board did not—and could not—evaluate 

whether the factual allegations were actually true, whether Petitioner’s counsel conducted a 

reasonable pre-filing inquiry, or whether the allegations were made in good faith. Those are 

precisely the questions that Rule 11 addresses.  Rule 11 imposes an independent obligation on the 

filing attorney to conduct a "reasonable inquiry" into the factual and legal basis of the claims before 

filing. Fed. R. Civ. P. 11(b). A pleading may survive a motion to dismiss—because its allegations 

are accepted as true—and still be sanctionable under Rule 11—because the attorney knew those 

allegations were misleading or meritless when filed. The two standards operate on entirely 

different planes: Rule 12(b)(6) tests the legal sufficiency of the allegations as pleaded; Rule 11 

tests the good faith and reasonableness of the attorney's conduct in making them.  Further, this 

Rule 11 motion is made after the exchange of discovery. The lack of evidential support underscores 

the knowingly false allegations of “judicial admissions.” Thus, this is is not an attempt to relitigate 

the same issue previously decided by the Board. 

Here, Petitioner’s counsel was counsel of record in the Fifth Circuit proceeding and 

personally participated in the briefing and oral argument at issue. Petitioner 's counsel had actual 

knowledge that: (a) the entire Fifth Circuit appeal concerned the exclusion of evidence of third-

party use of Gibson's guitar body shapes in furtherance of Armadillo’s argument that Gibson’s 

guitar body shapes were generic; (b) Mr. Bienstock's statements were made in the specific context 

of arguing for the admission of that evidence; and (c) the Concordia Marks were never at issue in 

the Fifth Circuit proceeding. Despite this actual knowledge, Petitioner filed a Petition alleging that 

Mr. Bienstock's statements constituted admissions about Concordia's own marks. The Board's 
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prior acceptance of those allegations as true for purposes of a motion to dismiss says nothing about 

whether Petitioner’s counsel satisfied their Rule 11 obligations.  The Board's 12(b)(6) ruling is 

simply a red herring and is entirely irrelevant to the sanctions analysis.   

II. Petitioner's "direct quotes" Argument Ignores the Filing Attorney's Actual Knowledge 

And Is Not A Debatable Legal Theory. 

 

Petitioner, in its pleading and its opposition to this motion, repeatedly urges the Board to 

consider only “direct quotes” from Concordia's Fifth Circuit arguments. By purposely relying on 

these quotes in a vacuum, Petitioner continues to willfully distort the meaning of arguments made 

before the Fifth Circuit to fabricate a “judicial admission” where none existed.  Petitioner’s 

argument is easily undermined by a review of the evidence provided to the Board with 

Respondent’s Rule 11 motion, that clearly demonstrates that Mr. Bienstock never argued that 

Concordia’s guitar shapes are generic, or that all guitar shapes are generic.  This same evidence 

also demonstrates that Petitioner knew that those arguments were never advanced in the Fifth 

Circuit, because Petitioner, represented by the same counsel herein, was the adverse party in the 

Fifth Circuit and its counsel briefed and argued the appeal.   By purposeful omission of context,  

Petitioner has crafted a misleading pleading that is as baseless as can be, in contravention of Rule 

11.  Though Petitioner urges the Board to disregard the totality of the record before the Fifth 

Circuit, this is not a Rule 12(b)(6) motion wherein the Board is constrained to accept the allegations 

in the Petition as true.   The Board should not ignore the only evidence that matters – the evidence 

from the record in the Fifth Circuit proceeding.  That evidence, without any color or argument 

from Respondent, demonstrates the true meaning of what was argued by Mr. Bienstock in the Fifth 

Circuit: that Gibson’s shapes are generic. Petitioner was present, briefed the appeal and argued it, 

such that there is no question, that Petitioner knew that there was no “judicial admission” that all 

guitars are generic or that Concordia believes its guitar shapes are generic.   
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Petitioner’s argument fails for a straightforward reason: Rule 11's "reasonable inquiry" 

standard is not measured from the perspective of a hypothetical reader encountering isolated 

quotations for the first time. It is measured objectively against what a competent attorney would 

have done under similar circumstances. Browning Ave. Realty Corp. v. Rosenshein, 142 F.R.D. 

85, 91 (SDNY 1992).  Petitioner cannot ignore the objective truth, that Petitioner 's counsel was 

not a stranger to these statements. Petitioner 's counsel was present at the Fifth Circuit argument, 

briefed the appeal, and knew exactly what Mr. Bienstock was arguing and why. A "plain meaning" 

approach to decontextualized snippets of oral argument is antithetical to the reasonable inquiry 

obligation. A reasonable attorney does not strip oral argument statements from their litigation 

context, ignore the briefing that preceded them, and present them as standalone admissions about 

unrelated trademarks belonging to the opposing party.  This is clearly sanctionable under Rule 11. 

Petitioner continues this charade in its opposition brief and argues that the sound bites it 

curated from Mr. Bienstock’s Fifth Circuit argument do not only refer to Gibson or Gibson’s 

generic body shapes.  The record of the Fifth Circuit proceedings leaves no room for any 

ambiguity. The appellate briefing succinctly framed the issue as "[w]hether, in excluding all 

argument and evidence of third-party uses of Appellee’s alleged product configuration marks . . . 

the District Court abused its discretion."  The caption of the brief clearly identifies the Appellee 

referred to therein, as Gibson.  Mr. Bienstock opened the oral argument by identifying the central 

question as "whether the Court erred in the wholesale exclusion of evidence of rampant third-party 

usage of the Gibson body shape marks." The Fifth Circuit reversed and remanded for a new trial 

specifically because of the trial court's wholesale exclusion of evidence of genericness as to 

Gibson's marks. Every sound bite Petitioner relies upon, was made in furtherance of that specific 

appellate argument.  Indeed, a review of the transcript of oral argument before the Fifth Circuit 
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shows that there was never any reference on the record, by Gibson’s counsel, or any questioning 

or colloquy with the Fifth Circuit judges regarding any of Respondent’s trademarks or any 

“judicial admission” purportedly made by Mr. Bienstock. Petitioner’s counsel retried the case – 

there was never any mention of any “judicial admission” by Mr. Bienstock at that trial.  The first 

allegation of the purported “judicial admission” was the filing of the Petition herein. 

Moreover, the fact that Mr. Bienstock did not qualify every reference to "shapes" with 

"Gibson's shapes" during a Fifth Circuit argument where the arguments were time limited by the 

court, is entirely unremarkable.  By analogy, a defense attorney in a trademark case adverse to 

Ford Motor Co. arguing about trademarked taillights of the Ford Mustang (Reg. No. 3052329) 

need not specify "Ford's cars" in every sentence to avoid having those statements weaponized in a 

separate proceeding involving a different automaker's taillight trademarks. Petitioner’s counsel 

attempt to exploit the absence of a qualifier that was unnecessary in context is precisely the kind 

of purposeful obfuscation and abusive litigation tactic, that Rule 11 is designed to deter.  This is 

not a colorable attempt to zealously advocate on behalf of its client as advanced by Petitioner.  

Rather, this is an attempt by Petitioner to purposely cast aspersion against Mr. Bienstock, in the 

wake of having been defeated in the Fifth Circuit.  Though Petitioner correctly argues that Rule 

11 is an “exceptional” remedy, the circumstances here are clearly “exceptional” in that Petitioner 

seeks to put Respondent’s counsel on trial for a “judicial admission” Petitioner knows never 

existed. Petitioner argues that granting sanctions would "stifle the creativity of litigants." Rule 11 

exists precisely to deter parties from filing claims they know lack a factual basis. The true chilling 

effect would result from denying sanctions here—permitting parties to strip opposing counsel's 

oral argument statements from context, present them as "admissions" about trademarks that were 

never at issue, and build entire cancellation proceedings on that misleading foundation. Such a 
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result would chill candid appellate advocacy, as attorneys would be forced to hedge every 

statement with endless qualifiers for fear that their words could be weaponized in separate 

proceedings against their clients' own trademarks. 

Petitioner produced the complete Fifth Circuit transcript in discovery and argues this 

demonstrates “good faith.” But its production of a readily accessible public record (the audio of 

the proceeding is also available on YouTube) does not cure the fundamental deficiency. The 

Petition does not ask the Board to read the transcript and draw its own conclusions. The Petition 

affirmatively alleges—falsely, as Petitioner's counsel is aware—that Mr. Bienstock's statements 

were admissions about Concordia's marks. Including the transcript as an exhibit while 

simultaneously mischaracterizing its contents in the pleading does not demonstrate good faith; it 

compounds the purposeful misrepresentation. 

III. Respondent’s Motion Is Timely and Procedurally Proper. 

Without reliance on any authority, Petitioner argues Concordia's Motion is "both too late 

and too premature." This argument lacks merit.  Rule 11 does not impose a deadline for filing a 

motion for sanctions, so long as the safe harbor requirements are satisfied. Respondent served its 

21-day safe harbor letter with a draft motion on October 31, 2025, and Petitioner refused to 

withdraw the Petition. The Motion was filed after discovery confirmed that Petitioner possessed 

no independent evidence of the fabricated "judicial admissions,” making the timing not only 

appropriate but necessary. 

Petitioner further argues that Respondent failed to file a renewed motion to dismiss after 

the filing of Petitioner’s Amended Petition and failed to file a motion for summary judgment. 

Respondent was under no obligation to refile the dismissal motion, or to file for summary judgment 

as a prerequisite to seeking Rule 11 sanctions. Rule 11 provides an independent procedural vehicle 
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to address filings that lack a reasonable factual or legal basis. The fact that other procedural 

mechanisms exist does not foreclose the use of Rule 11 where, as here, its requirements are met. 

Petitioner's suggestion that this motion is a "delay tactic" is belied by the procedural posture of 

this case. It is Petitioner, not Respondent, that sought a delay of the trial date in this matter3.  

Respondent filed this present motion to spare the Board and the parties the burden and expense of 

a trial of an issue predicated entirely on a fabricated factual premise. 

IV. Gibson's Accusations of Misrepresentation Are Unavailing. 

Petitioner accuses Respondent of misrepresenting that Petitioner "chose not to depose any 

witnesses." Petitioner asserts that its counsel requested deposition dates from Concordia's counsel.  

Nevertheless, it is undisputed that no depositions were taken in this proceeding. Whether Petitioner 

requested dates in a single email exchange is unimportant — Petitioner had the ability under the 

Board's rules to notice depositions unilaterally, and chose not to do so.  Petitioner did not request 

to extend discovery to take any depositions.  What is more important, is who they did not seek to 

depose: Mr. Bienstock, who allegedly engaged in the purported “judicial admission.”  Petitioner 

identified Mr. Bienstock as a witness in its initial disclosures and pre-trial disclosures but never 

deposed him.  Instead, Petitioner sought depositions of principals of the Respondent, who could 

not attest to this issue. Petitioner’s claims rest on decontextualized oral argument statements, and 

Petitioner took no discovery aimed at establishing what Mr. Bienstock actually meant or intended 

by those statements. A reasonable litigant pursuing a claim predicated on an opposing attorney's 

purported "admissions" would, have sought testimony from that attorney about the meaning and 

context of the statements at issue. 

 

3 On December 1, 2025, Petitioner moved to extend the date for issuance of its pre-trial disclosures in this matter by 

60 days, and to adjust all subsequent dates accordingly.   Dkt. 25.  
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While it may have provided documents that Petitioner believes supports its allegations of 

unauthorized third-party usage, nothing in Petitioner’s opposition indicates that it provided any 

documentary support in favor of its allegation that Mr. Bienstock engaged in "judicial admissions" 

at all.   It is respectfully submitted that no such documents were served, or referred to in Petitioner’s 

opposition to this motion, because they do not exist. 

V. Gibson's Ad Hominem Attacks on Mr. Bienstock Are Irrelevant. 

Petitioner devotes considerable space to Mr. Bienstock's history in other proceedings.  This 

is an ad hominem diversion with no bearing on whether Petition meets the Rule 11 standard. The 

question before the Board is whether Petitioner’s claims have a reasonable factual and legal 

basis—not about Mr. Bienstock’s purported conduct in other matters. The Board should disregard 

this as an attempt to prejudice this proceeding and to deflect attention from the improprieties in 

the Petition.  Moreover, the Board should not entertain the impermissible cross-motion for 

sanctions filed by way of an opposition brief, as same is not authorized by the Rules.  

CONCLUSION 

Concordia respectfully requests that the Board grant Concordia's Motion for Sanctions, 

strike the meritless portions of the Petition for Cancellation, and impose such further sanctions as 

the Board deems appropriate pursuant to Rule 11, and the Board’s inherent authority. 

Respectfully submitted,  

/s/ Mark S. Hanna  

Mark S. Hanna  

Ronald S. Bienstock  

FOX ROTHSCHILD LLP  

49 Market St.  

Morristown, NJ 07960  

mhanna@foxrothschild.com  

rbienstock@foxrothschild.com  

Telephone: 973-992-4800  

Dated: March 27, 2026   Attorneys for Respondent, Concordia Investment.  

Partners, Inc. 
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CERTIFICATE OF SERVICE 

 

I hereby certify that a true and accurate copy of the foregoing was served on this 27th  day  

of March, 2026, via e-mail, upon the following: 

  

Andrea E. Bates  

BATES & BATES, LLC  

1890 Marietta Blvd. NW  

Atlanta, GA 30318  

 

E-Mail:  

abates@bates-bates.com  

eandujar@bates-bates.com  

akimball@bates-bates.com  

ajohnson@bates-bates.com  

 

Attorney for Petitioner  

/s/ Ronald Bienstock 

 


