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Cheetah Mobile Inc.

By the Trademark Trial and Appeal Board:
This proceedingis before the Board for consideration of Respondent’s motion to

dismiss the petition for cancellation, pursuant to Fed. R. Civ. P. 12(b)(6), filed in lieu

of an answer thereto. 4 TTABVUE.! The motion is fully briefed.2

1 In this order, citations to the record are to TTABVUE, the Board’s online docketing system.
See Turdin v. Trilobite, Ltd., Conc. Use No. 94002505, 2014 WL 343270, at *2 n.6 (TTAB
2014); see also TRADEMARK TRIAL AND APPEAL BOARD MANUAL OF PROCEDURE (TBMP)
§ 106.03 (2024). Specifically, the number preceding TTABVUE corresponds to the docket
entry number, and any number(s) following TTABVUE refer to the page number(s) of the
docket entry where the cited materials appear. The Board expects the parties to use this
method of citing to the record throughout this proceeding.

2 The Board has considered the parties’ submissions and presumes the parties’ familiarity
with the factual bases for the motion. The Board does not recount the facts or arguments
here, except as necessary to explain its order. See Guess? IP Holder L.P. v. Knowluxe LLC,
Can. No. 92060707, 2015 WL 9702438, at *1-2 (TTAB 2015).

As part of an internal Board pilot citation program on broadening acceptable forms of legal
citation in Board cases, the citation form in this orderis in a form providedin TBMP § 101.03.
This order cites decisions of the U.S. Court of Appeals for the Federal Circuit and the U.S.
Court of Customs and Patent Appeals only by the page(s) on which they appearin the Federal
Reporter (e.g., F.2d, F.3d, or F.4th). For decisions of the Board, this order employs citation to
the Westlaw (WL) database. Practitioners should also adhere to the practice set forth in
TBMP § 101.03.
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I. Preliminary Matter

The motion is not based on claim or issue preclusion or lack of Board jurisdiction,
nor 1s there any indication that Respondent has served its initial disclosures, which
deadline had not passed when the motion was filed. Thus, the Board has not
consideredthe evidence accompanying the parties’ briefs inasmuch as doingso would
result in a premature motion for summary judgment. See Nike, Inc. v. Palm Beach
Crossfit Inc., Opp. No. 91218512, 2015 WL 5721653, at *2 (TTAB 2015); Trademark
Rule 2.127(e)(1); TBMP § 503.04.
II. Standard

To state a claim upon which relief can be granted, a party must sufficiently allege
facts that, if proven, establish (1) its entitlement to a statutory cause of action, and
(2) a valid ground for cancelling registration of the mark. See Lipton Indus., Inc. v.
Ralston Purina Co., 670 F.2d 1024, 1026 (CCPA 1982). The claim need only be
“plausible on its face,” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl.
Corp.v. Twombly, 550 U.S. 544, 570 (2007)), and “[t]he elements [thereof] should be
stated concisely and directly, and include enough detail to give the defendant fair
notice,” Fair Indigo LLC v. Style Conscience, Opp. No. 91175571, 2007 WL 4162785,
at *3 (TTAB 2007) (citing Fed.R. Civ. P. 8(e)(1)) (othercitation omitted). “The purpose
of a Rule 12(b)(6) motion is to challenge ‘the legal theory of the complaint, not the
sufficiency of any evidence that might be adduced’ and ‘to eliminate actions that are
fatally flawed in their legal premises and destined to fail.” Id. (quoting Advanced

Cardiovascular Sys., Inc. v. SciMed Life Sys., Inc., 988 F.2d 1157, 1160 (Fed. Cir.
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1993)). Thus, the Board has not considered any arguments pertaining to the merits
of the petitionfor cancellation. See Libertyville Saddle Shop, Inc. v. E. Jeffries & Sons
Ltd., Can. No. 92019719, 1992 WL 113733, at *3 (TTAB 1992) (“A motion to dismiss
does not involve a determination of the merits of the case[.]”).

III. Analysis

A. Entitlement to a Statutory Cause of Action

Entitlement to a statutory cause of action must be established in every inter
partes case. See Meenaxi Enter., Inc. v. Coca-Cola Co., 38 F.4th 1067, 1070 (Fed. Cir.
2022). To sufficiently plead entitlement under the Trademark Act, Petitioner must
allege that cancelling registration of Respondent’s mark is within the zone of
interests protected under the Act, and that Petitioner has a reasonable belief that
continued registration of the mark will proximately cause it damage. See id.

Even though there is no allegation that a mark of Petitioner’s was refused
registration because of the involved registration, this is not required. See Toufigh v.
Persona Parfum, Inc., Can. No. 92048305, 2010 WL 2783900, at *2 (TTAB 2010)
(“[E]vidence of such a refusal is not a requirement to establish standing.”). It is
sufficient that Petitioner allegesthat its mark CM for game software in International
Class 9 was refused registration because of Respondent’s mark CM. 1 TTABVUE 5,
99 9-10. And the mark in the involved registration also is comprised of CM, albeit
stylized, for a house mark for a line of various software in International Class 9. See
Spirits Int’l, B.V.v. S.S. Taris Zeytin Ve Zeytinyagi Tarim Satis Kooperatifleri Birligi,

Opp. No. 91163779, 2011 WL 2909909, at *2 (TTAB 2011) (“[Tlhe arguable
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similarities in the marks and the arguable relatedness of the goods is sufficient for
us to find that opposer has met the statutory requirement of establishing a reasonable
belief of damage by showing that it possesses a real interest in the proceeding, and is
not an intermeddler.”); Toufigh, 2010 WL 2783900, at *2 (“[I]t is sufficient if the
circumstances are such that it would be reasonable for a petitioner to believe ... that
the presence on the register of the respondent’s mark may hinder the petitioner in
using or registering his mark.”).

Accordingly, Petitioner’s entitlement to a statutory cause of action is sufficiently
pleaded.

B. Fraud

A fraud claim generally requires identifying a false, material representation of
fact in a party’s submission to obtain or maintain a registration, and alleging that
this false, material representation of fact was knowingly made with the intent to
deceive the USPTO into issuing or maintaining the registration. See In re Bose Corp.,
580 F.3d 1240, 1245 (Fed. Cir. 2009). “Subjective intent to deceive ... 1s an
indispensable element.” Id. These elements, moreover, must be pleaded “with a
heightened degree of particularity in compliance with Fed. R. Civ. P. 9(b).” PepsiCo,
Inc. v. Arriera Foods LLC, Opp. No. 91269057, 2022 WL 15328405, at *10 (TTAB
2022) (citation omitted). Fed. R. Civ. P. “9(b) requires that the pleadings contain
explicitrather than implied expressionofthe circumstances constituting fraud.” King
Auto., Inc. v. Speedy Muffler King, Inc., 667 F.2d 1008, 1010 (CCPA 1981) (citations

omitted).
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Though Fed. R. Civ. P. 9(b) permits “knowledge[] and other conditions of a person’s
mind [to] be alleged generally” and allows “pleading on ‘information and belief,” the
complainant still must “allege sufficient underlying facts from which a court may
reasonably infer that a party acted with the requisite state of mind” or assert “specific
facts upon which the belief is reasonably based.” Exergen Corp. v. Wal-Mart Stores,
Inc., 575 F.3d 1312, 1327, 1330 (Fed. Cir. 2009) (footnotes omitted).

i. Statement of Use

One of the predicates for fraud is Respondent’s purported non-use as of the
statement of use filing. 1 TTABVUE 5-6, 8-9, 99 12-18, 25-33. This basis is
insufficiently pleaded,? however, inasmuch as the allegations are not directed to
Respondent’s purported non-use within the deadline for filing the statement of use
as extended. See Thrive Natural Care Inc. v. Nature’s Sunshine Prods., Inc., Can. No.
92078465, 2023 WL 5287181, at *3 (TTAB 2023) (“Where fraud is alleged as to
execution of the statement of use declaration, and, as here, a request for an extension
of time to file a statement of use has been filed, the claim must allege that the
defendant did not use its mark within the time for filing its statement of use as
extended.”) (footnote and citation omitted).

In addition, in identifying the goods on which Respondent purportedly did not use

its mark and alleging the facts in support of this, Petitioner is impermissibly non-

3 Though Petitioner alleges knowledge on Respondent’s part (1 TTABVUE 6, 8-10, 49 15, 28,
31-33, 38, 42-44), Petitioner also asserts that Respondent “should have been aware of the
falsity of Respondent’s declaration” (id. at 8, 10, 49 28, 39). This is improper. See Bose, 580
F.3d at 1244 (“By equating ‘should have known’ of the falsity with a subjective intent, the
Board erroneously lowered the fraud standard to a simple negligence standard.”) (citations
omitted).
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specific, using indefinite language—“at least the following goods and services”—and
failing to pinpoint the “recent [discovery] responses in TTAB Opposition Nos.
91266875 and 91266873” that purportedly support Respondent’s non-use. 1
TTABVUE 6, § 17; see Pepsico, 2022 WL 15328405, at *10 (“A claim of fraud must set
forth all elementsofthe claim with a heightened degree of particularityin compliance
with Fed. R. Civ. P. 9(b).”) (citation omitted).
ii. Section 8

Though Petitioner includes allegations pertaining to Respondent’s combined
Trademark Act Sections 8 and 15, 15 U.S.C. §§ 1058, 1065, declaration, it is unclear
whether the Section 8 portionofthe declaration serves as a second, separate predicate
for fraud. 1 TTABVUE 6-7, 9-10, 99 19-24, 34-44. In particular, in its brief in
opposition to the motion, Petitioner states that “[t]he Petition asserts against
Respondent two claims of fraud on the USPTO. The first claim arises out of
Respondent’s allegedly fraudulent statement of use. The second claim arises out of
Respondent’s allegedly fraudulent Section 15 Declaration.” 6 TTABVUE 2. And the
Board “will not parse an asserted ground to see if any of the elements that go to
pleading that ground would independently state a separate ground.” O.C. Seacrets,
Inc. v. Hotelplan Italia S.p.A., Opp. No. 91190886, 2010 WL 2323189, at *3 (TTAB
2010).

Notwithstanding, a supposed fraud claim predicated on the Section 8 declaration
is insufficiently pleaded inasmuch as Petitioner does not allege on which goods and

services Respondent purportedly did not use its mark as of the Section 8 filing, nor
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does Petitioner assert facts in support of this non-use.* See Pepsico, 2022 WL
15328405, at *10 (“A claim of fraud must set forth all elements of the claim with a
heightened degree of particularity in compliance with Fed. R. Civ. P. 9(b).”) (citation
omitted).

Petitioner, however, will be allowed to explicitly plead this predicate for fraud, if
the facts warrant.

iii. Section 15

Another predicate for fraud pertains to Respondent’s Section 15 declaration. 1
TTABVUE 6-7, 9-10, 49 19-24, 34-44. This basis also is insufficiently pleaded.

Section 15 “provide[s] a means for the registrant to quiet title in the ownership of
his mark.” Park ‘N Fly, Inc. v. Dollar Park & Fly, Inc., 469 U.S. 189, 198 (1985)
(citations omitted). To obtain the benefits of Section 15, a registrant must submit a
sworn declaration asserting, among other things, that “there is no proceeding
involving said rights pending in the United States Patent and Trademark Office or
in a court and not finally disposed of.” Trademark Act Section 15. “[S]aid rights”
pertain to “the right of the owner to use such registered mark in commerce for
the goodsor servicesonor in connection with which such registered mark has been
in continuous use for five consecutive years subsequent to the date of such

registration and is still in use in commerce.” Id. (emphasis added).

4 Petitioner only alleges that Respondent deleted certain goods and services following a
USPTO audit, not necessarily that Respondent was not using its mark on those deleted good
and services. 1 TTABVUE 7, 4 22.
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Here, Petitioner alleges that “[t]he mark at issue in the ‘875 opposition involves
the same mark that is at issue in the ‘928 registration and in this cancellation
proceeding, and many of the same goods and services” (1 TTABVUE 5, § 11); “the
mark which is the subject of the ‘928 registration was as of the time of Respondent’s
Section 15 declaration and to this day remains the subject of another TTAB
proceeding, TTAB Opposition No. 91266875” (id. at 7, § 24); “the very same mark
registered in the ‘928 registration was the subject of an ongoing legal proceeding,
TTAB Opposition No. 91266875, involving many of the same goods and services
recited in the ‘928 registration” (id. at 9-10, 9 37); and “Respondent was perfectly
aware of the nature of TTAB Opposition No. 91266875, and the fact that it involves
the same mark and many of the same goods and services of the ‘928 registration” (id.
at 10, 9 38).

The Board construes these allegations to mean that when Respondent filed its
Section 15 declaration, there was an opposition proceeding involving another
property that happens to involve the same mark for overlapping goods and services;
not that the opposition proceeding involved the registered mark and the goods and
services as set forth in the registration. However:

It 1s manifest ... that the required avermentin the Section 15 affidavit pertains

only to the particular mark shown and the particular goods specified in the

registration in connection with which the affidavit is filed. Thus the fact that

a registrant may own one registration which is involved in a proceeding has no

bearing on the validity or veracity of Section 15 affidavits whichregistrant may

file in connection with other registrations, albeit such registrations may
feature the same or a similar mark, where the goods or services specified in

the other registrations differ from those set forth in the registration under
attack.
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Norac Co. v. Occidental Petroleum Corp., Can. No. 92010857, 1975 WL 20897, at *2
(TTAB 1975).

In addition, Petitioner does not identify which goods and services in the involved
registration are at issue in the opposition proceeding; rather, Petitioner broadly
alleges “many of the same goods and services.” 1 TTABVUE 5, 9-10, 9 11, 37-38; see
Pepsico, 2022 WL 15328405, at *10 (“A claim of fraud must set forth all elements of
the claim with a heightened degree of particularity in compliance with Fed. R. Civ.
P. 9(b).”) (citation omitted). Nor does Petitioner assert that the owners of the
properties atissue in these two proceedings are the same. See Trademark Act Section
15 (“[T]he right of the owner to use such registered mark....”).

IV. Decision

Accordingly, Respondent’s motion to dismiss is granted.
V. Repleading

Upon determination of a motion to dismiss, if the Board finds claims to be
insufficiently pleaded, the Board generally will allow the plaintiff an opportunity to
replead them. See Wise F&I, LLC v. Allstate Ins. Co., Opp. No. 91226028, 2016 WL
6777774, at *8 (TTAB 2016); Intellimedia Sports, Inc. v. Intellimedia Corp., Can. No.
92024801, 1997 WL 398344, at *6 (TTAB 1997). Accordingly, and in the Board’s
discretion, Petitioner is allowed until July 17,2024 to file with the Board and serve
on Respondent an amended petition for cancellation that remedies the deficiencies

discussed herein, failing which the cancellation will be denied.> See Fed. R. Civ. P.

5 Petitioner requests cancellation of the involved registration and/or revocation of the
registration’s incontestable status in view of the purportedly fraudulent combined Sections 8
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15(a)(2). The Board exercises its discretion to require that any amended pleading
include a separate heading for each predicate for fraud, and that each basis include
sufficient factual allegations therefor under its separate heading.

Respondent is allowed until August 6, 2024 to file with the Board and serve on
Petitioner its response to any amended petition for cancellation, if filed.
VI. Future Consolidation

The parties are advised that consolidation may be ordered upon the Board’s
initiative. See Fed. R. Civ. P. 42(a); see also TBMP § 511. Here, consolidation with
consolidated Opposition Nos. 91266873 and 91266875 may be appropriate inasmuch
as the parties appear to be related,®the pleaded properties are the same, the involved
marks consistor are comprised of the wording CM for software in International Class
9, and the involved registrationisincludedin the allegationsin support of Applicant’s
first affirmative defense in Opposition No. 91266873. 34 TTABVUE 123-24, g9 77-
78, 80.

Inasmuch as the Board is granting Respondent’s motion to dismiss but allowing

Petitioner leave to replead, pleadings in this proceeding remain open. Thus, the

and 15 declaration. Id. at 10, § 44. The parties are reminded “that [Trademark Act] Section
14[, 15 U.S.C. § 1064,] does not authorize the Board to cancel a registration based on a

fraudulent Section 15 declaration”; rather, “the Board can remove the mark’s incontestability
status.” Great Concepts, LLC v. Chutter, Inc., 90 F.4th 1333, 1343-44 (Fed. Cir. 2024)
(citations omitted).

6 For example, Respondent is Applicant in Opposition No. 91266873, and, according to
Respondent, Applicant in Opposition No. 91266875 is a subsidiary of Respondent. 4
TTABVUE 6. In addition, though Opposers are currently identified as Creative Mobile OU,
whereas Petitioner is CM Games OU, Petitioner appears to be the current owner of the
properties pleaded in the oppositions, which was effectuated through a change of name that
was recorded with the USPTO on November 13, 2023 at Reel/Frame 8288/0667.

10
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Board declines to exercise its discretion and consolidate at this time. However, the
parties are advised that once pleadings close, proceedings may be consolidated upon
the Board’s initiative. See TBMP § 511.

VII. Schedule

Proceedings are resumed, and dates are reset as follows:

Deadline for Discovery Conference 9/5/2024
Discovery Opens 9/5/2024
Initial Disclosures Due 10/5/2024
Expert Disclosures Due 21212025
Discovery Closes 3/4/2025
Plaintiff’s Pretrial Disclosures Due 4/18/2025
Plaintiff’s 30-day Trial Period Ends 6/2/2025

Defendant’s Pretrial Disclosures Due 6/17/2025
Defendant’s 30-day Trial Period Ends 8/1/2025

Plaintiff’s Rebuttal Disclosures Due 8/16/2025
Plaintiff’s 15-day Rebuttal Period Ends  9/15/2025
Plaintiff’s Opening Brief Due 11/14/2025
Defendant’s Brief Due 12/14/2025
Plaintiff’s Reply Brief Due 12/29/2025

Request for Oral Hearing (optional) Due  1/8/2026

VIII. Important Trial and Briefing Instructions

Generally, the Federal Rules of Evidence apply to Board trials. Trial testimony is
taken and introduced out of the presence of the Board during the assigned testimony
periods. The parties may stipulate to a wide variety of matters, and many
requirements relevant to the trial phase of Board proceedings are set forth in
Trademark Rules 2.121 through 2.125. These include pretrial disclosures, the
manner and timing of taking testimony, matters in evidence, and the procedures for

submitting and serving testimony and other evidence, including affidavits,

11
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declarations, deposition transcripts and stipulated evidence. Trial briefs shall be
submitted in accordance with Trademark Rules 2.128(a) and (b). Such briefs should
utilize citations to the TTABVUE record created during trial, to facilitate the Board’s
review of the evidence at final hearing. See TBMP § 801.03. Oral argument at final
hearing will be scheduled only upon the timely submission of a separate notice as

allowed by Trademark Rule 2.129(a).
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