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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration No. 97138666
Registration: September 26, 2023
For the Mark: ACT BAD

ACT BAD LLC
(Petitioner)

Cancellation NO. [92084359]
V.

Charles Kenyatta Jr
(REGISTRANTS)

PETITIONER REQUEST TO DENY AND VOID THE REGISTRANT’S MOTION FOR
JUDGMENT ON THE PLEADINGS

ACT BAD LLC (“Petitioner”), a registered company in New York, having its address at 192
Ease 40 Street, Brooklyn, New York, United States 11203, submits this opposition to the Motion

for Judgment on the Pleadings filed by Charles Kenyatta Jr. (“Registrant”).

Petitioner contends that the Registrant’s motion is procedurally improper and substantively
deficient. Registrant’s counsel has not filed a required letter of representation, and Andrew
Covington remains the identified attorney of record. Counsel’s failure to adhere to TTAB protocols

renders the motion invalid.

Next page.......




Procedural Deficiencies

Improper Representation

The Registrant’s motion is procedurally defective as it was filed by counsel who has not

established proper representation in this matter. According to the Trademark Trial and Appeal

Board Manual of Procedure (TBMP) § 114.03, representation by counsel requires the filing

of a Power of Attorney or a Revocation and Appointment of Attorney form to ensure

compliance with the Board’s rules. Registrant’s counsel has failed to adhere to these

procedural requirements, making the filing improper and invalid.

a)

b)

d)

Registrant’s current counsel has not filed a letter of representation or Power of
Attorney with the TTAB, leaving the previously identified attorney, Andrew
Covington, as the attorney of record. Without proper substitution, all actions taken by
the new counsel are invalid.

Case law emphasizes the importance of proper representation. In Chengdu Aihua
Chemical Co. v. J. Stout Auctions, LLC, Cancellation No. 92072959 (TTAB
2022), the TTAB dismissed a motion filed by a party whose counsel failed to file a
Power of Attorney, ruling that procedural compliance is mandatory.

The counsel has acknowledged that they only communicated with the Registrant’s
spouse, as the Registrant is currently incarcerated. The spouse, however, lacks
standing in these proceedings, and their involvement cannot substitute for direct
communication with the Registrant. This failure to maintain proper communication
further invalidates the actions taken by counsel.

Trademark Trial and Appeal Board Manual of Procedure (TBMP) § 114.02: The
TBMP explicitly requires that a party represented by counsel must ensure that the
attorney is duly authorized to act on behalf of the Registrant. Any filing by

unauthorized counsel is considered procedurally defective and can result in dismissal.



e) Caymus Vineyards v. Caymus Corp., 107 USPQ2d 1519 (TTAB 2013): In this
case, the TTAB highlighted that procedural missteps, such as improper representation
or failure to adhere to procedural rules, can result in dismissal of motions or pleadings.
The Board stressed the importance of proper compliance with TTAB procedural
requirements to ensure fairness.

f) Chengdu Aihua Chemical Co. v. J. Stout Auctions, LLC (2022): The TTAB ruled that
failure to file a Power of Attorney renders any actions by counsel invalid, emphasizing
the necessity of clear authorization to act on behalf of a party.

g) Inter IKEA Sys. B.V. v. Akea, LLC, 110 USPQ2d 1734 (TTAB 2014): The Board
reiterated that compliance with procedural requirements is critical, and any motion

filed without adherence to these rules is subject to dismissal.

Registrant’s failure to ensure proper representation and procedural compliance not only undermines
the legitimacy of the motion but also disrupts the fairness and integrity of these proceedings. Without
a valid Power of Attorney and direct communication with the Registrant, the counsel’s actions cannot

be considered binding.

Petitioner further submits:

I. Fraudulent Specimens: Registrant submitted images sourced from Petitioner’s
Instagram and other platforms, falsely claiming them as evidence of first use. Such
misrepresentation is material as it directly influenced the USPTO’s decision to grant the
registration, violating 15 U.S.C. § 1052(d). Registrant argues that fraudulent specimens do
not materially impact registrability; however, precedent establishes that fraudulent
misrepresentation of evidence especially first-use specimens is critical to the validity of a

mark (Bose Corp. v. Hexawave).



2. False First Use Dates: Registrant’s claimed first use of November 1, 2018, and use
in commerce date of January 1, 2021, are demonstrably false and materially impacted the
registrability of the mark, violating the Lanham Act, 15 U.S.C. § 1052(d). Registrant cites
Hiraga v. Arena to argue that false first-use dates are immaterial. However, this misapplies
the standard; when false first-use dates are paired with fraudulent specimens, the

misrepresentation’s materiality is magnified.

3. These allegations are supported by specific factual claims in the cancellation
petition, meeting the heightened pleading standard under Fed. R. Civ. P. 9(b).

NY state on November 02, 2020.

A. Priority and Likelihood of Confusion

Petitioner has established earlier use of the ACT BAD mark since 2017 in connection with the same
goods and services as Registrant. The TTAB has consistently held that common-law rights arising
from earlier use take precedence over later-filed registrations. See King Candy Co. v. Eunice King's
Kitchen, Inc., 496 F.2d 1400 (CCPA 1974). Registrant contends that Petitioner’s claims are
conclusory and unsupported. However, Petitioner has provided detailed evidence of earlier use,

including dated marketing materials, social media records, and customer affidavits.

B. False Suggestion of Connection

Registrant’s use of the ACT BAD mark falsely suggests a connection with Petitioner, violating
Section 2(a) of the Lanham Act. Petitioner’s ACT BAD mark has achieved public recognition
through consistent use in commerce since 2017, supported by marketing campaigns and consumer
awareness. The mark points unmistakably to Petitioner, distinguishing it from Registrant’s unrelated
use. Whereas Registrant argues that Petitioner lacks sufficient fame for a Section 2(a) claim. Fame

1s not required; instead, public recognition or unique association is sufficient.




C. Registrant’s Allegations Are Unsupported
Registrant’s motion under Fed. R. Civ. P. 12(c) alleges Petitioner’s claims are insufficient under

Rule 12(b)(6). However, Petitioner’s claims satisfy the standard set by Bell Atl. Corp. v. Twombly

and Ashcroft v. Igbal, as they include specific facts that are plausible and legally sufficient.

Registrant asserts Petitioner’s lack of discovery undermines its claims. However, this is inaccurate
as the pleadings already contain sufficient factual support. Discovery, while optional at this stage,

can be pursued as needed.

The motion falsely asserts that Petitioner has failed to gather evidence or engage in
discovery. However, the pleadings and accompanying exhibits provide sufficient factual
basis to support the claims, rendering dismissal inappropriate under Fed. R. Civ. P. 12(c).
Conclusion
For the reasons set forth above, Petitioner respectfully requests that the Trademark Trial and
Appeal Board deny and void Registrant’s Motion for Judgment on the Pleadings. The motion is
procedurally defective due to improper representation and substantively flawed, as Petitioner’s
claims are well-pleaded and supported by sufficient factual allegations.
WHEREFORE, Petitioner respectfully requests that the Board deny the motion and grant

such further relief as it deems just and appropriate under the law.

Dated: December 19, 2024 Respectfully submitted,
ACT BAD LLC

Thelma Anderson
Through

/Thelma Anderson/
Attorney



CERTIFICATE OF SERVICE

I HEREBY CERTIFY THAT ON DECEMBER 12, 2024, a copy of the Petitioner Request to Deny
and void the Registrant’s Motion for Judgement on Pleadings was served to the following details
through details.

CHARLES KENYATTA JR

5540 CENTER VIEW DR, STE. 200
RALEIGH, NC 27606 USA
charliecthageneral@gmail.com,

andrew(@thecovingtonlaw.com,

admin@thecovingtonlaw.com

charliecthageneral@gmail.com

By: /Thelma Anderson/

Dated: December 19, 2024
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Change Address or Representation Form

The table below presents the data as entered.

SERIAL NUMBER 97138666
REGISTRATION NUMBER 7177313

MARK SECTION

ACT BAD (standard characters, see https://tmng-

MARK al.uspto.gov/resting2/api/img/97138666/large)

OWNER SECTION(current)

NAME Charles Kenyatta Jr
MAILING ADDRESS 304 Lyme Ct

CITY Raleigh

STATE North Carolina

STATE/COUNTRY/REGION/JURISDICTION/U.S. United States

TERRITORY
ZIP/POSTAL CODE 27609
EMAIL XXXX

OWNER SECTION(proposed)

By submission of this request, the undersigned requests that the following

STATEMENT TEXT be made of record for the owner/holder:
NAME Charles Kenyatta Jr

INTERNAL ADDRESS Ste. 200

MAILING ADDRESS 5540 Center View Dr

CITY Raleigh

STATE North Carolina

STATE/COUNTRY/REGION/JURISDICTION/U.S. United States

TERRITORY

ZIP/POSTAL CODE 27606
PHONE 9842183604
EMAIL XXXX

CORRESPONDENCE SECTION

NAME Andrew Covington

PRIMARY EMAIL ADDRESS FOR

CORRESPONDENCE admin@thecovingtonlaw.com

SECONDARY EMAIL ADDRESS(ES) (COURTESY

COPIES) andrew @thecovingtonlaw.com



SIGNATURE SECTION

SIGNATURE

SIGNATORY NAME

SIGNATORY DATE

SIGNATORY POSITION

SIGNATORY PHONE NUMBER

ROLE OF AUTHORIZED SIGNATORY
SIGNATURE METHOD

FILING INFORMATION SECTION

SUBMIT DATE

TEAS STAMP

/Andrew Covington/

Andrew Covington

01/30/2024

Attorney of record, District of Columbia Bar Member
2026794025

Authorized U.S.-Licensed Attorney

Signed directly within the form

Tue Jan 30 16:32:09 ET 2024

USPTO/CAR-XXXX:XXXX:XXX:X
XXX XXX XXX XXX XXX XX XX-2
0240130163209148269-97138
666-850a4e945384558d5f3b1
43¢bf6a26960c6a25edbb20b8
9427a58a27e273f5¢8d-N/A-N
/A-20240130162947767754



Change Address or Representation Form

To the Commissioner for Trademarks:

MARK: ACT BAD (standard characters, see https://tmng-al.uspto.gov/resting2/api/img/97138666/large)
SERIAL NUMBER: 97138666
REGISTRATION NUMBER: 7177313

Owner Section (Current) :
Charles Kenyatta Jr

304 Lyme Ct

Raleigh, North Carolina 27609
United States

XXXX

By submission of this request, the undersigned requests that the following be made of record for the owner/holder:

Owner Section (proposed):
Charles Kenyatta Jr

Ste. 200

5540 Center View Dr

Raleigh, North Carolina 27606
United States

9842183604

XXXX

Correspondence Section:

Andrew Covington

PRIMARY EMAIL ADDRESS FOR CORRESPONDENCE: admin@thecovingtonlaw.com
SECONDARY EMAIL ADDRESS(ES) (COURTESY COPIES): andrew @thecovingtonlaw.com

Requirement for Email and Electronic Filing: I understand that a valid email address must be maintained by the owner/holder and the
owner's/holder's attorney, if appointed, and that all official trademark correspondence must be submitted via the Trademark Electronic
Application System (TEAS).

Signature: /Andrew Covington/  Date: 01/30/2024

Signatory's Name: Andrew Covington

Signatory's Position: Attorney of record, District of Columbia Bar Member
Signatory's Phone Number: 2026794025

Signature method: Signed directly within the form

The signatory has confirmed that he/she is a U.S.-licensed attorney who is an active member in good standing of the bar of the highest court of a
U.S. state (including the District of Columbia and any U.S. Commonwealth or territory); and he/she is currently the owner's/holder's attorney or
an associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S -licensed attorney not currently associated
with his/her company/firm previously represented the owner/holder in this matter: the owner/holder has revoked their power of attorney by a
signed revocation or substitute power of attorney with the USPTO; the USPTO has granted that attorney's withdrawal request; the owner/holder
has filed a power of attorney appointing him/her in this matter; or the owner's/holder's appointed U.S .-licensed attorney has filed a power of
attorney appointing him/her as an associate attorney in this matter.

Serial Number: 97138666



Internet Transmission Date: Tue Jan 30 16:32:09 ET 2024

TEAS Stamp: USPTO/CAR-XXXX: XXXX: XXX:XXXX:XXXX:XXXX:X
XXX:XXXX-20240130163209148269-97138666-8
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