
Trademark Trial and Appeal Board Electronic Filing System. https://estta.uspto.gov

ESTTA Tracking number: ESTTA1527717

Filing date: 03/30/2026 05:36:11 PM

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding no. 92082310

Party Defendant
Mattos Insurance, Inc.

Correspondence
address

ROGER M. MASSON
HINSHAW & CULBERTSON LLP
151 NORTH FRANKLIN STREET
SUITE 2500
CHICAGO, IL 60606
UNITED STATES
Primary email: rmasson@hinshawlaw.com
Secondary email(s): trademarks@hinshawlaw.com, mfenlon@hinshawlaw.com
312-704-3516

Submission Trial testimony/evidence/brief
Reply brief/main brief on counterclaim

Certificate of ser-
vice

Method of service: Email

I hereby certify that a true and complete copy of Reply brief/main brief on coun-
terclaim has been served on 03/30/2026 by delivering a copy to Marc Rapaport
and Raphael Marjenberg by email at (marc.rapaport@csklegal.com and
'raphael.marjenberg@csklegal.com'.

Filer's name Roger M. Masson

Filer's email rmasson@hinshawlaw.com

Signature /Roger M. Masson/

Date 03/30/2026

Attachments Respondents Trial Brief.pdf (Brief | 1 MB | 25 pages)
Description: Reply brief/main brief on counterclaim

Objection to Evidence.pdf (Exhibit | 265 KB | 3 pages)
Description: Objections to Petitioner's Evidence

https://estta.uspto.gov


 

 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
MATOS INSURANCE AGENCY, INC. and )  
ARMANDO J. MATOS,    ) 
    )  Cancellation No: 92082310  
 Petitioners,   ) Registration No: 6209276 
    ) Mark: MATTOS INSURANCE  
 vs.   ) Registration Date: 12/01/2020 

     ) Class: 036  
MATTOS INSURANCE, INC.,   )  
    )  
 Respondent/Registrant. )   
    ) 

 

RESPONDENT MATTOS INSURANCE, INC.’S TRIAL BRIEF 

 

Dated:  March 30, 2026 Respectfully Submitted, 
 
HINSHAW & CULBERTSON LLP 
 
/s/ Roger M. Masson    
 
Roger M. Masson (Reg No. 58796) 
151 North Franklin Street, Suite 2500 
Chicago, Illinois  60606 
Telephone:  (312) 704-3000 
Facsimile:  (312) 704-3001 
rmasson@hinshawlaw.com 
 
Brady Taylor 
2811 Ponce de Leon Boulevard, Suite 1000 
Coral Gables, Florida 33134 
Telephone:  (305) 358-8465 
btaylor@hinshawlaw.com 
 
Counsel for Respondent Mattos Insurance, Inc. 

 

 



 

i 

TABLE OF CONTENTS 

Page 

I. INTRODUCTION ........................................................................................................................... 1  
II. DESCRIPTION OF THE RECORD ............................................................................................... 1 
III. STATEMENT OF ISSUES ............................................................................................................. 2 
IV. STATEMENT OF FACTS .............................................................................................................. 2 

A. Registrant’s Use of The Mark ............................................................................................. 2 
B. Petitioners’ Actions Exhibit an Attempt to Cause and Profit From Confusion .................. 4 

V. ARGUMENT ................................................................................................................................... 7 
A. Petitioners Failed to Raise the Issue of Lack of Acquired Distinctiveness at Time of Trial 

in Their Petition So They Cannot Raise This Issue Now ................................................... 7 
B. Petitioners Have Not Met Their Initial Burden of Production ............................................ 8 

1. Petitioners have not shown that the Mark is highly descriptive or generic ........... 8 
2. Petitioners’ survey is insufficient ........................................................................ 10 

C. Petitioners Have Not Carried Their Ultimate Burden of Persuasion ................................ 11 
1. Association of the Mark with Registrant ............................................................. 12 

a) The Sowers Survey is neutral and flawed ............................................... 12 
b) Registrant does not have to have a survey .............................................. 13 
c) Registrant has direct evidence of secondary meaning ............................ 13 

2. Registrant has used the Mark substantially exclusive and continuously for more 
than many years ................................................................................................... 14 
a) Registrant used the Mark substantially exclusive and continuously for 

more than 11 years before Registration .................................................. 14 
b) Registrant used the Mark substantially exclusive and continuously for 

nearly nine years before Petitioner ......................................................... 15 
c) Petitioners cannot show substantial use of the Mark by others .............. 15 

3. Registrant’s Advertising ...................................................................................... 17 
4. Registrant’s Sales and Number of Customers ..................................................... 18 
5. Petitioner Has Willfully Infringed the Mark ........................................................ 18 

  



 

ii 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

In re Adlon Brand GmbH & Co., KG, 
120 USPQ2d 1717 (TTAB 2016) ......................................................................................................... 15 

Abercrombie & Fitch Stores, Inc. v. Am. Eagle Outfitters, Inc.,  
 280 F.3d 619, 639 (6th Cir. 2002)  ....................................................................................................... 20  

Alcatraz Media, Incorporated v. Chesapeake Marine Tours Incorporated., 
107 USPQ 2d 1750 (TTAB 2013) .......................................................................................................... 8 

Apollo Medical Extrusion Technologies v. Medical Extrusion Technologies, 
123 USPQ2d 1844 (TTAB 2017) ........................................................................................................... 9 

Bd. of Supervisors for La. State Univ. Agric. & Mech. Coll. v. Smack Apparel Co.,  
 550 F.3d 465, 477 (5th Cir. 2008)  ....................................................................................................... 20  

In re Broe Mgmt. Co., 
2017 TTAB LEXIS 287, *14 (2017) .................................................................................................... 14 

Cold War Museum Inc. v. Cold War Air Museum Inc., 
586 F.3d 1352 (Fed. Cir. 2009) ........................................................................................................ 8, 12 

Converse, Inc. v. Int’l Trade Comm’n, 
909 F.3d 1110 (Fed. Cir. 2018) ..................................................................................................... passim 

CPG Prods. Corp. v. Pegasus Luggage, Inc., 776 F.2d 1007, 1012 (Fed. Cir. 1985)  ............................... 20 

Creel Abogados, S.C. v. Creel, García-Cuéllar, Aiza y Enríquez, S.C., 
2022 TTAB LEXIS 226, *41-*41 (2022) ...................................................................................... 10, 14 

In re Crystal Geyser Water Company, 
85 USPQ2d 1374 (TTAB 2007) ............................................................................................................. 9 

In re Cyber Grp. Studios, 
s/n 79303731, 2023 TTAB LEXIS 534, *10-11 (2023)  ................................................................ 12, 13 

Empresa Cubana Del Tabaco d.b.a. Cubatabaco v. General Cigar Co., 
2022 USPQ2d 1242 (TTAB 2022) ................................................................................................. 16, 17 

Flame & Wax, Inc. v. Laguna Candles, LLC, 
2022 TTAB LEXIS 272, *39, *53-54 .............................................................................................. 7, 18 

Galperti, Inc. v. Galperti S.r.l., 
17 F.4th 1144 (Fed. Cir. 2021) ............................................................................................................. 15 

Galperti, Inc. v. Galperti S.r.l., 
791 F. App'x 905 (Fed. Cir. 2019) ....................................................................................................... 15 



 

iii 

In re Gray Incorporated, 
3 USPQ2d 1558 (TTAB 1987) ............................................................................................................... 9 

Gus Sclafani Corp. v. Violet Packing Co., 
2002 TTAB LEXIS 107, *14 (Trademark trial & App. Bd. January 17, 2002) ................................... 20 

In re Hutchinson Technology Incorporated 
(Fed Cir 1988) 852 F.2d 552, 7 U.S.P.Q.2d 1490 (Fed. Cir. 1988) ....................................................... 9 

In re Kalmbach Publishing Company, 
14 USPQ2d 1490 (TTAB 1989) ............................................................................................................. 9 

L.D. Kichler Co. v. Davoil, Inc., 
192 F.3d 1349 (Fed. Cir. 1999) ............................................................................................................ 15 

In re Lorillard Licensing Co., LLC, 
99 USPQ2d 1312 (TTAB 2011) ........................................................................................................... 15 

In re Louisiana. Fish Fry Products, 
797 F.3d 1332, 116 USPQ2d 1262 (Fed. Cir. 2015) .............................................................................. 9 

In re Molson Industries, 
1976 TTAB LEXIS 89. *3 (1976) .................................................................................................. 11, 14 

M. Kramer Mfg. Co. v. Andrews, 783 F.2d 421, 448 (4th Cir. 1986) ......................................................... 20 

In re Noon Hour Food Products, 
88 USPQ2d 1172 (TTAB 2008) ............................................................................................................. 9 

P.A.B. Produits et Appareils de Beaute v. Satinine Societa In Nome Collettivo di S.A. 
e.M. Usellini, 196 USPQ 801 (CCPA 1978) .......................................................................................... 8 

Peaceable Planet, Incorporated v. Ty, Incorporated, 
362 F.3d 986 (7th Cir. 2004) .................................................................................................................. 9 

Spraying Systems Co. v. Delavan, Inc, 
975 F.2d 387 ......................................................................................................................................... 11 

Target Brands v. Hughes, 
85 USPQ2d 1676 (TTAB 2007) ............................................................................................................. 9 

Vision Center v. Opticks, Inc. et al., 
596 F.2d 111 (5th Cir. 1979) .................................................................................................................. 9 

Vision Sports, Inc. v. Melville Corp., 888 F.2d 609, 615 (9th Cir. 1989)  .................................................. 20 

Walker & Zanger, Inc. v. Paragon Indus., 
465 F. Supp. 2d 956 (N.D. Cal. 2006) .................................................................................................. 11 

Yamaha Int'l Corp. v. Hoshino Gakki Co., 
840 F.2d 1572 (Fed. Cir. 1988) ............................................................................................................ 13 



 

iv 

Statutes 

15 U.S.C. § 1115(a) ...................................................................................................................................... 8 

Other Authorities 

Fed. R. Civ. P. 15(a) ..................................................................................................................................... 8 

FRE 801-02 ........................................................................................................................................... 16, 17 

FRE 803(1).................................................................................................................................................. 14 

FRE 803(3).................................................................................................................................................. 14 

 



 

1 
 

I. INTRODUCTION 

Petitioners distort case law and ignore the facts in an attempt to put the burden on Registrant and 

to say that Registrant has not shown secondary meaning. Petitioners do so in an attempt to cover up inter 

alia (1) the opinion of their survey expert who failed to testify that his survey showed that the registered 

mark for MATTOS INSURANCE (“Mark”) lacked secondary meaning, (2) strong evidence of 

substantially continuous and exclusive use of the Mark for over eleven years, and incriminating evidence 

that Petitioners sought to create and profit from confusion. 

II. DESCRIPTION OF THE RECORD 

This brief discusses or references the following evidence in the record: 

1. Response to Nonfinal Office Action dated August 7, 2020, regarding U.S. Trademark 

Application Serial No. 88794831 (27 TTABVUE 16-20) 

2. Verified Complaint in Mattos Insurance, Inc. v. Jose Matos Armando et al (27 TTABVUE 

400-423 

3. Testimonial Declaration and Report of Brian Sowers (“Sowers Dec.” and “Sowers Report”) 

(14 TTABVUE) 

4. Testimonial Declaration of Solange Buldrini (“Buldrini Dec.”) (47 TTABVUE) 

5. Testimonial  Declaration of Tracey Ellis (“Ellis Dec.”) (34 TTABVUE) 

6. Testimonial  Declaration of Sam Freitas (“Freitas Dec.”) (45 TTABVUE) 

7. Testimonial Declaration of Tiago Mangueira (“Mangueira Dec.”) (54 TTABVUE) 

8. Testimonial Declaration of Armando Matos (“Matos Dec.”) (67 TTABVUE) 

9. Testimonial Declaration of A. Kamila Silva (“Silva Dec.”) (57 TTABVUE (color)). 

10. Registrant’s First Notice of Reliance (“1st NOR”) composed of: 

a. Exhibits 1A-1E for rebutting Petitioners’ allegation that there is third-party usage 

of the Mark or similar ones (44 TTABVUE 6-43) 

b. Exhibits 2A-2B dictionary definitions of broker (44 TTABVUE 44-66) 

c. Exhibits 3A-3C Allstate trademark registrations (44 TTABVUE 67-85) 
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11. Registrant’s Second Notice of Reliance (“2nd NOR”) composed of extracts of deposition 

transcripts of Petitioner and certain exhibits (56 TTABVUE). 

III. STATEMENT OF ISSUES 

The issues in this proceeding are: 

1. Whether Petitioners are improperly seeking to cancel the Mark based on lack of 

secondary meaning at trial after not raising this issue in their Petition to cancel? 

2. What are the burdens of proof in a cancellation proceeding? 

3. Whether Registrant’s surname Mark is highly descriptive? 

4. Whether Petitioners have met their initial burden of establishing a prima facie case when 

its survey expert did not indicate that the Mark lacks secondary meaning? 

5. Whether Petitioners have met their burden of proof to show by a preponderance of the 

evidence that the Mark should be cancelled when its survey expert did not indicate that the Mark lacks 

secondary meaning? 

IV. STATEMENT OF FACTS 

A. Registrant’s Use of The Mark 

On July 7, 2009, Marcelo Mattos and Deborah Mattos formed “Mattos Insurance, Inc.,” a Florida 

profit corporation, i.e., Registrant. P. Main Br. (71 TTABVUE 13). Solange Buldrini was an employee of 

Registrant from 2009 until 2020 and from the start Registrant used the MATTOS INSURANCE mark 

(“Mark”). Buldrini Dec. ¶ 3 (47 TTABVUE 5).  Kamila Silva first heard of the Mark in 2009. Silva Dec. 

¶ 3 (57 TTABVUE 5). At that time she worked for Top Motor Sales, Inc, an automobile dealer, which 

would recommend Registrant to auto buyers. Id. She became an employee of Registrant in 2013. Id. ¶ 4. 

Tiago Mangueira first heard of the Mark in 2013, when he obtained automobile insurance from 

Registrant. Mangueira Dec. ¶ 3. (54 TTABVUE 6). He became an employee of Registrant in 2015. Id. ¶ 

4.  
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Registrant used the Mark for insurance agency and brokerage services continuously since 2009. 

Buldrini Dec. ¶¶ 3-5 (47 TTABVUE 5-6) (“Throughout my employment, my employer used the” Mark); 

Silva Dec. ¶¶ 3,5 (57 TTABVUE 5-6); Mangueira Dec. ¶¶ 5, 9 (54 TTABVUE 6-7, 9). This use has been 

substantially exclusive and continuous since 2009. Silva Dec. ¶ 14 (57 TTABVUE 10-11); Mangueira 

Dec. ¶ 9 (54 TTABVUE 9). Until September 2019 at the earliest,  searches for MATTOS INSURANCE 

in Google only resulted in search hits pointing to Registrant. Mangueira Dec. ¶ 13 (54 TTABVUE 10). 

The Mark has been advertised and used in advertising since 2009.  Buldrini Dec. ¶ 4 (47 

TTABVUE 5). Such advertising includes a large sign above Registrant’s office, signs or decals on the 

office windows and door, Registrant’s Instagram account which has posts going back to 2015 (copy at 54 

TTABVUE 69-74), Registrant’s Facebook account, flyers distributed by hand or in a Brazilian 

community newspaper (mockup at 54 TTABVUE 48), advertisement in magazines, advertising in the 

Achei newspaper, business cards (mockup at 54 TTABVUE 36-37), pencils, and advertising on a Smart 

car owned by Registrant (photo at 54 TTABVUE 38). Id.; Silva Dec. ¶ 6 (57 TTABVUE 6); Mangueira 

Dec. ¶¶ 6-7 (54 TTABVUE 7-9). Additionally, it is advertised and used in advertising in Registrant’s 

YouTube account, on the shirts of Registrant’s employees, which are required to be worn by employees at 

work, and on items given to Registrant’s customer including policy holders, bumper stickers, mugs, metal 

flasks and coolers (examples can be seen at 54 TTABVUE 43). Silva Dec. ¶¶ 6-8 (57 TTABVUE 6-8); 

Mangueira Dec. ¶ 7 (54 TTABVUE 7-9).  Registrant has had a website since 2012 or 2013 (currently it is 

in English, Portuguese and Spanish), signs within the office, holiday card, flags and banners, postcards, 

video advertising on Facebook, and TV advertising. Mangueira Dec. ¶ 7 (54 TTABVUE 7-9 and exhibits 

thereto); Silva Dec. ¶ 7 (57 TTABVUE 7-8) (showing signs). 

By March 2018, the Mark had acquired secondary meaning. In part, this is due to the 

substantially exclusive and continuous use of the mark for nearly nine years. Mangueira Dec. ¶¶ 9, 12 (54 

TTABVUE 9, 11).  Mr. Manguiera testified that he knows the mark had acquired secondary meaning 

because (1) Registrant was getting new appointments from new insurance carriers, (2) when he told 

someone he just met that he worked for Registrant, the person would respond that they had hears of 
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Registrant, (3) new clients when asked how they heard of Mattos Insurance would indicate that they had 

heard of MATTOS INSURANCE for many years, (4) growth in clients (Registrant had 3,000 clients at 

the end of 2018 and 5,000 at the end of 2020) which was higher than its benchmark for an insurance 

agency, and (5) increasing gross sales as set forth below. Id. ¶¶ 10-11. 

YEAR 
 

GROSS SALES 

2017 $767,342.00 
2018 $951,504.00 
2019 $1,141,723.00 
2020 $1,157,070.00 
2021 $1,455,376.00 
2022 $1,789,022.00 

Id. ¶ 11. 

B. Petitioners’ Actions Exhibit an Attempt to Cause and Profit From Confusion 

Registrant first learned of Petitioners in 2019 after receiving inquiries from customers asking if 

Registrant was located in Orlando. Silva Dec. ¶¶ 9-10 (57 TTABVUE 8-9); Mangueira Dec. ¶ 16 (54 

TTABVUE 11). Registrant discovered that Petitioner’s website, matosinsurance.com, had a map showing 

the location of Respondent’s office in Pompano Beach even though Petitioner is located in Orlando 

approximately 200 miles away by car. Id. ¶ 10; also Matos Dec. Ex. D (67 TTABVUE 11) (Petitioner’s 

advertising lists matosinsurance.com) . A screenshot of the website shows Petitioner’s address, but also 

shows a map with Registrant’s address. Silva Dec ¶ 12 (57 TTABVUE 9-10); Matos Dec. ¶ 5 (67 

TTABVUE 3) (confirming address). 
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Silva Dec ¶ 12 . Additionally, the website showed Petitioner’s employees wearing blue shirts like 

Registrant’s employees. Id. ¶ 10. 

Shortly after discovering the Petitioner, Ms. Silva, President of Registrant, called Petitioner on 

the telephone using the telephone number on Petitioner’s website and reached Petitioner Armando Matos. 

Id. ¶¶ 5, 11.  She complained to him that Petitioner’s name is too close to Registrant’s name and is 

causing confusion. Id. ¶ 11 He responded that he didn’t care, told her “go fuck yourself” and hung up. Id. 

¶ 11. 
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Id. ¶ 10. 

 

Id. ¶ 7. 

On December 6, 2019, Registrant, through its attorney, sent a cease and desist letter to Petitioner. 

Mangueira Dec. ¶ 18 (54 TTABVUE 12). The letter is polite, but firm. See id. Ex. O (54 TTABVUE 79-

81). In response, Petitioner unjustifiably characterized Registrant’s attempts to protect itself from 

Petitioner’s trademark infringement (including the rude telephone call) as “Boycott, Coercion and 

Intimidation” and groundlessly threatened “contacting law enforcement to obtain criminal sanctions.” Id. 

¶ 19, Ex. P (54 TTABVUE 12, 83-84). 
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Due to Petitioner’s use of the mark, Registrant’s clients have e-mailed Petitioner by mistake. Id. ¶ 

20.  In each case, Petitioner has attempted to sell insurance to Registrant’s clients. Id. Ex. Q (54 

TTABVUE 86-90) (e-mail chain by Serena Seepersaud); id. Ex. R. (e-mail chain started by Sam Freitas). 

Petitioner Armando Matos claims that these two e-mails were “intentionally manufactured.” Matos Dec. ¶ 

27 (67 TTABVUE 6).  However, Tiago Mangueira, the Vice President of Registrant, and Sam Freitas, 

one of the people who accidentally sent an e-mail to Petitioner, both state that there was no conspiracy to 

send e-mails to Petitioner. Mangueira Dec. ¶¶ 4, 20 (54 TTABVUE 6, 12) (“Respondent did not ask for 

Ms. Seepersaud or Mr. Freitas to contact Petitioners”); Freitas Dec. ¶ 5 (45 TTABVUE 4-5) (“I intended 

to send it to Tiago Mangueira … but I misspelled the e-mail address…”; “I sent it to 

service@matosinsurance.com by mistake”). 

V. ARGUMENT 

A. Petitioners Failed to Raise the Issue of Lack of Acquired Distinctiveness at Time of 
Trial in Their Petition So They Cannot Raise This Issue Now 

The Petition seeks cancellation of the Mark “because the mark should have initially been 

prevented [sic] registration.” (1 TTABVUE 1). Petitioners’ reason is “the Declaration … should not have 

overcome the USPTO’s refusal.” Petition ¶ 10 (1 TTABVUE 6). Petitioners also deemed the Declaration 

to be defective and “Respondent should have been required to provide actual evidence ….”  Id. ¶¶ 11, 13, 

14. The Petition did not seek cancellation because of a lack of acquired distinctiveness currently. 

Registrant is prejudiced because its declarations only address acquired distinctiveness at time of 

registration or before and its evidence does not extend beyond 2022. (54 TTABVUE) (57 TTABVUE). 

Such evidence could have included increasing sales over time. See Flame & Wax, Inc. v. Laguna Candles, 

LLC, 2022 TTAB LEXIS 272, *39, *53-54 (considering increased sales in holding that mark had 

acquired distinctiveness at second trial and was a significant fact relative to first trial). 

Accordingly, the Board should not allow the Petitioners to move the goalposts at trial. See TBMP 

§ 314 (“A plaintiff may not rely on an unpled claim. The plaintiff’s pleading must be amended (or 

deemed amended), pursuant to Fed. R. Civ. P. 15(a) or (b), to assert the matter”); P.A.B. Produits et 



 

8 

Appareils de Beaute v. Satinine Societa In Nome Collettivo di S.A. e.M. Usellini, 196 USPQ 801, 804 

(CCPA 1978) (registrant did not have fair notice that petitioner was attempting to establish a two-year 

period of nonuse different from the  two-year period alleged in petition and reversing cancellation). 

B. Petitioners Have Not Met Their Initial Burden of Production 

Registrant’s Mark is presumed to be valid. 15 U.S.C. § 1115(a). Concretely this means:  

Initially, the party seeking cancellation also bears the burden to establish a prima facie 
case. In a Section 2(f) case, the party seeking cancellation bears the initial burden to 
establish a prima facie case of no acquired distinctiveness. To satisfy this initial burden, 
the party seeking cancellation must present sufficient evidence or argument on which the 
board could reasonably conclude that the party has overcome the record evidence of 
acquired distinctiveness – which includes everything submitted by the applicant during 
prosecution.1 

Cold War Museum Inc. v. Cold War Air Museum Inc., 586 F.3d 1352, 1358 (Fed. Cir. 2009) (internal 

quotations and citations omitted). In Cold War Museum, the Federal Circuit reversed cancellation of a 

mark by the TTAB because the petitioner had not met its initial burden of “establish[ing] a prima facie 

case that the mark had not acquired distinctiveness.” Id. at 1359. For the reasons stated below, Petitioners 

has not met their initial burden. 

1. Petitioners have not shown that the Mark is highly descriptive or generic 

A central proposition of Petitioners’ brief is that the Mark is highly descriptive or generic and 

therefore Petitioners have met their initial burden and there is an increased level of evidence needed to 

show secondary meaning. However, despite contending that the Mark is a surname mark, Petitioners cites 

to no case law to support the idea that a surname mark can be highly descriptive or generic. 

Instead it relies on cases that address non-surname marks. Alcatraz Media, Incorporated v. 

Chesapeake Marine Tours Incorporated., 107 USPQ 2d 1750 (TTAB 2013) is about the ANNAPOLIS 

TOURS mark for “conducting guided tours of historic districts and other areas of cities” including the city 

of Annapolis.  Apollo Medical Extrusion Technologies v. Medical Extrusion Technologies, 123 USPQ2d 

 

1 The relevant declaration of distinctiveness is in evidence. (27 TTABVUE 16-20). 
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1844 (TTAB 2017) is about the MEDICAL EXTRUSION TECHNOLOGIES mark for medical extrusion 

goods. In re Crystal Geyser Water Company, 85 USPQ2d 1374 (TTAB 2007) is about the ALPINE 

SPRING WATER mark for bottled spring water. In re Gray Incorporated, 3 USPQ2d 1558, 1559 (TTAB 

1987) is about the PROTECTIVE EQUIPMENT mark for burglar and fire alarms and burglar and fire 

alarm surveillance services.  In re Kalmbach Publishing Company, 14 USPQ2d 1490 (TTAB 1989) is 

about the RADIO CONTROL BUYERS GUIDE mark for applicant’s magazines  In re Louisiana. Fish 

Fry Products, 797 F.3d 1332, 116 USPQ2d 1262 (Fed. Cir. 2015) is about whether FISH FRY 

PRODUCTS should be disclaimed. In re Noon Hour Food Products, 88 USPQ2d 1172 (TTAB 2008) is 

about the BOND-OST mark for cheese which was held to be generic for cheese. Target Brands v. 

Hughes, 85 USPQ2d 1676 (TTAB 2007) is about the ULTIMATE POLO mark for polos or polo shirts. 

Vision Center v. Opticks, Inc. et al., 596 F.2d 111 (5th Cir. 1979) is about the VISION CENTER mark. 

Similarly, the cases discussing name marks are inapposite. In re Hutchinson Technology 

Incorporated (Fed Cir 1988) 852 F.2d 552, 7 USPQ2d 1490 (Fed. Cir. 1988) considers whether 

HUTCHINSON TECHNOLOGY is merely a surname but decides that TECHNOLOGY was not 

descriptive of the goods and therefore found the mark to be inherently distinctive. Peaceable Planet, 

Incorporated v. Ty, Incorporated, 362 F.3d 986 (7th Cir. 2004) is about the first name NILES as applied 

to a camel doll. Neither case stands for the proposition that surname marks can be highly descriptive and 

therefore require more evidence of secondary meaning than “regular” surname marks. 

Indeed, Petitioners’ premise is undercut by both cases. In both cases, the marks were found to be 

registrable or valid without evidence of secondary meaning. Furthermore, “highly descriptive” generally 

makes no sense in a surname case because” 

Names, as distinct from nicknames like “Red” or “Shorty,” are rarely descriptive. “Niles” 
may evoke but it certainly does not describe a camel, any more than “Pluto” describes a 
dog, “Bambi” a fawn, “Garfield” a cat, or “Charlotte” a spider. 

Peaceable Planet, 362 F.3d at 989. Similarly, Petitioners have not adduced any evidence or argued that 

MATTOS is descriptive of insurance agency and brokerage services. Indeed, the TTAB previously has 

considered whether a surname could be merely descriptive and found no legal case to support this 
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proposition, found cases to the contrary, and found no evidence to support this. Creel Abogados, S.C. v. 

Creel, García-Cuéllar, Aiza y Enríquez, S.C., 2022 TTAB LEXIS 226, *41-*47  (2022) (non-

precedential). 

In view of the above, the Mark is not highly descriptive or generic and Petitioners have not met 

their initial burden of setting forth a prima facie case. 

2. Petitioners’ survey is insufficient 

Petitioners have submitted a survey by Brian Sowers (“Sowers Survey”). (17 TTABVUE 3 et 

seq). Mr. Sowers testified in his declaration and states in his report that the survey “results are below the 

levels typically held by courts to be probative of secondary meaning.” (Id. at 5-6, 11). Notably, he did not 

say anywhere that these results show a lack of secondary meaning. This difference is critical in that the 

Federal Circuit said: 

We see no error in the conclusion that the survey does not establish secondary meaning, 
but we are unclear as to the ITC’s reasoning as to why the survey supports the opposite— 
a lack of secondary meaning. […] Unless the survey affirmatively shows a lack of 
secondary meaning, there is simply a lack of survey evidence of secondary meaning—
which is a neutral factor favoring neither party. 

Converse, Inc. v. Int’l Trade Comm’n, 909 F.3d 1110, 1123 (Fed. Cir. 2018). Because Sowers did not find 

the survey to show a lack of secondary meaning, Petitioners have not carried their initial burden of 

showing a prima facie case of no secondary meaning. 

Furthermore, Petitioners’ reliance on the cases they cite regarding the secondary meaning level is 

misplaced and its parentheticals leave out material facts. First, all of the cases involve unregistered marks 

so the burden of persuasion was on the trademark owner to show secondary meaning unlike here. 

Second, most of the cases involved highly descriptive marks (Roselux Chem. Co. v. Parsons 

Ammonia Co. for SUDSY for ammonia with detergent2) or product designs (American Flange & Mfg v 

Rieke Corp, In re Owens-Corning Fiberglas Corp.,  Straumann Co. v. Lifecore Biomedical Inc., Thomas 

 

2 The CCPA held that sudsy ammonia was a common descriptive name for ammonia with detergent and 
that SUDSY even with secondary meaning is insufficient for registration. See 299 F.2d 855, 862-63 
(C.C.P.A. 1962). 
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& Betts Corp. v. Panduit Corp., Walker & Zanger, Inc. v. Paragon Industries., and Zippo Mfg. Co. v. 

Rogers Imps., Inc.). As to highly descriptive marks, Petitioners correctly contend that the level of 

evidence required to show secondary meaning is higher, but Petitioner has made no showing that the 

Mark is highly descriptive. Similarly, the level of evidence required for product designs is also elevated. 

Compare Am. Flange & Mfg. Co. v Rieke Corp., 2006 TTAB LEXIS 195, *54 (“even ten years of 

substantially exclusive use may not be sufficient to show that a [product design] mark has acquired 

distinctiveness”) with in re Molson Industries, 1976 TTAB LEXIS 89, *3 (1976) (“[A]pplicant’s 

allegation of distinctiveness based upon five or more years of substantially exclusive use in commerce has 

been historically prima facie sufficient to establish distinctiveness in a surname or a geographically 

descriptive term”). This is because product design marks “present an acute risk of stifling competition.” 

Walker & Zanger, Inc. v. Paragon Indus., 465 F. Supp. 2d 956, *960 (N.D. Cal. 2006). 

Third, two other cases, Citizens Banking and Brooks Shoe, had a lower secondary meaning 

percentage than here. Fourth, a number of the surveys also had inflated survey results. Am. Flange, 2006 

TTAB LEXIS at *64 (survey had no control); Walker & Zanger, 465 F. Supp. 2d  at 966-67 (survey was 

significantly underinclusive in that it focused on the most knowledgeable consumers; a proper survey 

would have resulted in a smaller number); Spraying Systems Co. v. Delavan, Inc, 975 F.2d 387, 394 

(survey was biased). 

*  *  *  * 

For the reasons stated above, namely, the Mark is not highly descriptive and Mr. Sowers, the 

survey expert has not testified that the there is a lack of secondary meaning, Petitioners have not carried 

their initial burden of showing a prima facie case of lack of secondary meaning. 

C. Petitioners Have Not Carried Their Ultimate Burden of Persuasion 

Even if Petitioners have carried their initial burden of setting forth a prima facie case, which they 

have not, they still has the ultimate burden of persuasion. Cold War Museum Inc., 586 F.3d at 1358 (“The 
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Board must then decide whether the party seeking cancellation has satisfied its ultimate burden of 

persuasion, based on all the evidence … introduced in the cancellation.”). 

There are six factors to be considered in determining whether a mark has acquired secondary 

meaning: 

(1) association of the trade[mark] with a particular source by actual purchasers (typically 
measured by customer surveys); (2) length, degree, and exclusivity of use; (3) amount 
and manner of advertising; (4) amount of sales and number of customers; (5) intentional 
copying; and (6) unsolicited media coverage …. 

Converse v. ITC, 909 F.3d 1110, 1120 (Fed. Cir. 2018) (cleaned up). Factors 1-5 will be discussed in turn. 

See in re Cyber Grp. Studios, s/n 79303731, 2023 TTAB LEXIS 534, *10-11 (2023) (non-precedential) 

(“We need consider only those factors for which evidence is in the record.”) 

1. Association of the Mark with Registrant 

a) The Sowers Survey is neutral and flawed 

As previously discussed, the Sowers Survey is neutral in terms of its impact on the case. See id, 

909 F.3d at 1123 (“Unless the survey affirmatively shows a lack of secondary meaning, there is simply a 

lack of survey evidence of secondary meaning—which is a neutral factor favoring neither party.”) The 

survey report does not disclose the survey confidence level and sampling error. (17 TTABVUE). While 

the survey questions were in English, Spanish and Portuguese, the invitation to take the survey was only 

in English. Sowers Report App. C. (invitation in English) (17 TTABVUE 42); Sowers Report ¶ 27 

(“Based on their language preferences, respondents were directed to the English, Portuguese, or Spanish 

version of the survey.”) (17 TTABVUE 17). In addition to there being a large Hispanic population in the 

US, this is particularly relevant here because approximately 50% of Registrant’s customers are native 

Portuguese speakers, 30% native Spanish speakers and 20% native English speakers. Mangueira Dec. ¶ 8 

(54 TTABVUE 9).  Sowers testified that the survey remained representative despite the invitation being 

solely in English, but he is not a statistician, nor does he have a degree in statistics. Sowers Report 

Appendix A (17 TTABVUE 30-31).  Accordingly, the survey is faulty and does not weigh against 

Registrant. 
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b) Registrant does not have to have a survey 

Petitioners argue that Registrant has the burden of coming forth with a survey that shows 

secondary meaning relying only on cases outside the Federal Circuit. First, this is contrary to the Federal 

Circuit precedent. In Converse, the Federal Circuit said “All six factors are to be weighed together in 

determining the existence of secondary meaning.” Id., 909 F.3d at 1120 (emphasis added In re Cyber 

Grp. Studios, s/n 79303731, 2023 TTAB LEXIS 534, *10 (2023) (non-precedential) (“We consider the 

evidence as a whole.”). Even in opposition cases in which applicant has the burden of proof to show 

secondary meaning unlike here, applicant can prove acquired distinctiveness without surveys. Yamaha 

Int'l Corp. v. Hoshino Gakki Co., 840 F.2d 1572, 1583 (Fed. Cir. 1988) (affirming registration decision in 

an opposition). 

Second, this is contrary to statute; section 2(f) of the Lanham Act says the USPTO “may accept 

as evidence that the mark has become distinctive … proof of substantially exclusive and continuous use 

thereof as a mark … [for] five years” while being entirely silent on survey evidence. Similarly, in a case 

cited by Petitioners, the Seventh Circuit instructed the lower court to consider, citing to section 2(f) of the 

Lanham Act, length of substantially exclusive and continuous use along with a survey and other facts in a 

product configuration case. See Thomas & Betts, 128. F.3d at 296. 

Third, the Petitioner simply ignored all of Registrant’s evidence of record, which will be 

discussed in connection with the other Converse factors, especially factors 2 and 5. Fourth, the Petitioner 

has the ultimate burden of persuasion. 

c) Registrant has direct evidence of secondary meaning 

Mr. Mangueira testified that the Mark had secondary meaning by the time Petitioner Matos 

Insurance was incorporated based on direct evidence stating: 

I know that the MATTOS INSURANCE mark had become distinctive because Mattos 
Insurance was getting new appointments from new insurance carriers to act as their agent. 
Also, when I met someone for the first time and told them who my employer was, I 
would increasingly hear that the person has heard of Mattos Insurance. Additionally, new 
clients when asked how they heard of Mattos Insurance would indicate that they had 
heard of MATTOS INSURANCE for many years. 
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Mangueira Dec. ¶ 10 (54 TTABVUE 4). This evidence is admissible under FRE 803(1) (present sense 

impression) and FRE 803(3)(then-existing state of mind or mental condition) in the same way that 

surveys are admissible. 

*  *  *  * 

 In view of the above, the first Converse factor leans toward Registrant or is at worse neutral. 

2. Registrant has used the Mark substantially exclusive and continuously for more 
than many years 

a) Registrant used the Mark substantially exclusive and continuously for more than 
11 years before Registration 

Generally, only five years of use is necessary to register a surname. See in re Molson Industries, 

1976 TTAB LEXIS 89, *3, 192 U.S.P.Q. (BNA) 402, 404 (1976) (“[A]pplicant’s allegation of 

distinctiveness based upon five or more years of substantially exclusive use in commerce has been 

historically prima facie sufficient to establish distinctiveness in a surname or a geographically descriptive 

term”); Creel Abogados, S.C. v. Creel, García-Cuéllar, Aiza y Enríquez, S.C., 2022 TTAB LEXIS 226, 

*74-*75  (2022) (non-precedential) (“Generally, a statement of five years’ use will be sufficient to 

establish acquired distinctiveness”) citing In re Binion, 93 USPQ2d 1531, 1540 (TTAB 2009); In re Broe 

Mgmt. Co., 2017 TTAB LEXIS 287, *14 (2017) (non-precedential) (“[T]he USPTO has a longstanding 

practice of allowing registration of surnames under Section 2(f) upon a showing of substantially exclusive 

and continuous use of the name as a mark in regulable commerce for five years and of the applicant’s 

belief that such use has caused the mark to become distinctive of its goods.’) citing In re Adlon Brand 

GmbH & Co., KG, 120 USPQ2d 1717, 1722 n.33 (TTAB 2016) and In re Lorillard Licensing Co., LLC, 

99 USPQ2d 1312, 1316 (TTAB 2011); TMEP § 1212.05(a) (“For most surnames, the statement of five 

years’ use will be sufficient to establish acquired distinctiveness.”). 

Here, the Mark was in use for over 11 years substantially exclusively and continuously for the 

registered services by the time of registration, which is December 1, 2020. Silva Dec. ¶ 14 (57 

TTABVUE 9-10); Mangueira Dec. ¶ 9 (54 TTABVUE 9). The length of use has been corroborated by an 

early employee of Registrant. Buldrini Dec. ¶ 5 (47 TTABVUE 6). Until September 2019 at the earliest, 
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searches for “mattos insurance” in Google only resulted in search hits pointing to Registrant. Mangueira 

Dec. ¶ 13 (54 TTABVUE 9). In 2024, the same Google search shows nine results pointing to Registrant 

while only one points to Petitioner. Id.  Consequently, Registrant has more than established a prima facie 

case of acquired distinctiveness. 

b) Registrant used the Mark substantially exclusive and continuously for nearly nine 
years before Petitioner 

In the event that Petitioner argues that their use of the Matos Insurance mark makes Registrant’s 

use not substantially exclusive, Registrant’s use of its Mark is legally deemed “substantially exclusive” 

because Petitioner’s use of Matos Insurance is infringing. See Galperti, Inc. v. Galperti S.r.l., 17 F.4th 

1144, 1147 (Fed. Cir. 2021); Galperti, Inc. v. Galperti S.r.l., 791 F. App’x 905, 910 (Fed. Cir. 2019) 

(non-precedential); L.D. Kichler Co. v. Davoil, Inc., 192 F.3d 1349, 1352 (Fed. Cir. 1999) (reversing 

summary judgment that registration be canceled). In particular, Registrant used the mark for nearly nine 

years before Petitioner started using Matos Insurance in March 2018 and Registrant sued Petitioners for 

infringement in 2022 – this case is stayed. Mangueira Dec. ¶ 9 (54 TABVUE 8); Verified Complaint in 

Mattos Insurance, Inc. v. Jose Matos Armando et al (27 TTABVUE 400-423). Petitioners’ infringement 

is further discussed under the fifth Converse factor. 

c) Petitioners cannot show substantial use of the Mark by others 

Petitioners describe their evidence of third-party usage of MATTOS as being extensive in their 

Description of the Record, but this characterization is false. Petitioners have not relied on this evidence in 

their opening brief, but may do so in their rebuttal brief.3 Petitioner’s Notice of Filing Amended Exhibit 6 

(“NOF Ex. 6”) lists seven items of evidence, which will be discussed in turn. (41 TTABVUE 1-3). 

Petitioners contend that the first item shows that Sarah Mattos is an account manager for DHW Insurance 

Broker, but there is no evidence that Mattos is used as a mark or part of a mark for insurance services of 

any kind. (41 TTABVUE 1, 4).  Petitioners contend that the second item shows that Traci Mattos is an 

 

3 This brief includes some objections. Further objections are being filed separately. 
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account manager for Members Edge Insurance Services, Inc., but there is no evidence that Mattos is used 

as a mark or part of a mark for insurance services of any kind. (41 TTABVUE 2, 5).  Petitioners contend 

that the third item shows that Rodney K. Mattos is a Managing Director of Sales for Premier Access 

Insurance Company, but there is no evidence that Mattos is used as a mark or part of a mark for insurance 

services of any kind. (41 TTABVUE 2, 6). 

Petitioners’ fourth item pertains to the DeMattos Insurance Agency, Inc. Petitioners assert that it 

shows that “DeMattos Insurance Agency, Inc. has been in business since 1972.” (41 TTABVUE 2).  

Registrant objects that this is hearsay and therefore inadmissible. See Empresa Cubana Del Tabaco d.b.a. 

Cubatabaco v. General Cigar Co., 2022 USPQ2d 1242, at *7 (TTAB 2022) (where “the parties seek to 

rely on the contents of the webpages for the truth of any assertion made therein, the statements in the 

websites are hearsay unless supported by testimony or other evidence.”); FRE 801-02. All the pages of 

the fourth item are dated April 24, 2024, or are stipulated as such (see 41 TTABVUE 2 n.2). Accordingly, 

the fourth item does not show that Registrant’s use was not substantially exclusive for nearly nine or more 

years as of Matos Insurance’s incorporation date (3/21/2018) and of the registration date (12/1/2020). 

Additionally, DeMattos is distinguishable from Mattos because “De” precedes “Mattos” in 

DeMattos giving the two names a different sound and appearance.4 DeMattos is a surname of the founder 

of DeMattos Insurance. (41 TTABVUE 16). 

Petitioners’ fifth and sixth items pertains to the same Allstate Insurance agency. Ellis Dec. ¶ 6 (34 

TTABVUE 5) (clicking on link on Facebook page of fifth item sends browser to webpage of sixth item).  

They assert that that the fifth item shows that “Matto Insurance Agency LLC has been doing business 

since at least 2016.” (41 TTABVUE 2). Registrant objects that this is hearsay and therefore inadmissible. 

See Empresa Cubana; FRE 801-02. Accordingly, like the fourth item they are not admissible to show use 

of a similar mark before the registration date (12/1/2020). 

 

4 In contrast, Matos and Mattos have the same appearance and sound. 
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Moreover, the fifth and six items do not show use of “Matto Insurance Agency LLC” or similar 

designation as a mark. All of the pages include Allstate Insurance marks including the Allstate word 

mark, the Allstate design mark showing two hands, and the “You’re In Good Hands” slogan or mark. See 

Ellis Dec. ¶¶ 4, 7 (34 TTABVUE 4-5) (listing Allstate marks recognized by investigator); 1st NOR, Exs. 

3A-3C (corresponding Allstate trademark registration certificates) (44 TTABVUE 68-85). Indeed the 

sixth item comes from the Allstate website (allstate.com). Further investigation of the offices of Matto 

Insurance Agency LLC, showed use of Allstate marks; Matto Insurance Agency was only used as a 

tradename under the Allstate mark. See id. ¶¶ 7-10 (34 TTABVUE 5-10). Furthermore, customer ratings 

for the “Matto Insurance Agency LLC: Allstate Insurance” Facebook page show that Matto Insurance 

Agency LLC is not understood by customers as being a Mark. See 1st NOR, Ex. 1B  (“Allstate has been 

my provider for nearly 7 years […] My agent is always available...”; “Joe Matto took a lot of time to 

explain our auto and home policies … with Allstate.”) (44 TTABVUE 21, 23). In conclusion, “Matto 

Insurance Agency LLC” or similar designation is not used as a mark, but as a trade name. 

The seventh item, which pertains to Mattos Insurance llc, shows no use of Mattos Insurance as a 

mark, never mind one before the registration date, and does not indicate what services Mattos Insurance 

llc provides. Moreover, an insurance company at the same address as Mattos Insurance llc holds itself out 

River Valley Insurance. See 1st NOR, Ex.1E (44 TTABVUE 42-43). 

 Additionally, none of these items appeared on the first page of a Google search for “mattos 

insurance.” Mangueira Dec. ¶ 13, Ex. N. (54 TTABVUE 5, 76-77). In view of the above, Petitioners have 

failed to show that Registrant’s use of the Mark has not been substantially exclusively and continuous for 

over 11 years before the registration date. 

*  *  *  * 

Consequently, the second Converse factor weighs heavily in favor of the Registrant. 

3. Registrant’s Advertising 

Registrant has extensively advertised its Mark as set forth in the Statement of Facts. Therefore, 

the third Converse factor leans toward Registrant. 
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4. Registrant’s Sales and Number of Customers 

Registrant had 3,000 clients at the end of 2018 and 5,000 at the end of 2020) which was higher 

than its benchmark for an insurance agency, and increasing gross sales as set forth below. Mangueira Dec. 

¶¶ 10-11 (54 TTABVUE 9-10). 

YEAR 
 

GROSS SALES 

2017 $767,342.00 
2018 $951,504.00 
2019 $1,141,723.00 
2020 $1,157,070.00 
2021 $1,455,376.00 
2022 $1,789,022.00 

Id. ¶ 11. The increasing sales are evidence of secondary meaning. Flame & Wax, Inc. v. Laguna Candles, 

LLC, 2022 TTAB LEXIS 272, *39 (considering increased sales in holding that mark had acquired 

distinctiveness at trial). Thus, the fourth Converse factor is favorable to Registrant. 

5. Petitioner Has Willfully Infringed the Mark 

 This case is readily distinguishable from the run of the mill section 2(f) case alleging willful 

infringement. In particular, Petitioner verbally abused a Registrant employee when she asked them to stop 

using the Mark, Petitioner’s website included the address of Petitioner and Registrant and a map of 

Registrant’s location. 
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Furthermore, Petitioner attempted to sell insurance to two customers who misspelled Registrant’s 

domain name (mattosinsurance.com) and therefore reached Petitioner at matosinsurance.com. Silva Dec. 

¶¶ 11-12 (57 TTABVUE 8-9); Matos Dec. ¶ 20. Petitioner even lied about redirecting these customers 

back to Registrant. 2nd NOR, 30b6 Dep. 87:25-88:3 (56 TTABVUE 81-82). Instead, Petitioner tried to 

sell insurance, not redirect the customers. Mangueira Dec. Ex. Q, (e-mail exchange sent to both Registrant 

and Petitioner in which Registrant’s customer’s loan processor asked for a quote, but Petitioner is unable 

to quote for customer’s zip code) (54 TTABVUE 85-90); id. Ex. R (Petitioner asked for information to 

quote; did not redirect emailer) (54 TTABVUE 91-94). Petitioner Armando Matos claims that these two 

e-mails were “intentionally manufactured.” Matos Dec. ¶ 27 (67 TTABVUE 6).  However, Mr. 

Mangueira, the Vice President of Registrant, and Mr. Freitas, one of the people who accidentally sent an 

e-mail to Petitioner, both state that there was no conspiracy to send e-mails to Petitioner. Mangueira Dec. 

¶¶ 4, 20 (54 TTABVUE 6, 12); Freitas Dec. ¶ 5 (45 TTABVUE 4-5) (email address was misspelled). 
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These damning facts lead to just one conclusion: that Matos Insurance was selected to cause confusion 

and profit off of the Mark. In view of the above, the fifth Converse factor weight heavily toward 

Registrant. Abercrombie & Fitch Stores, Inc. v. Am. Eagle Outfitters, Inc., 280 F.3d 619, 639 (6th Cir. 

2002) (Defendant’s “American's limited admission of intentional copying constitutes evidence that 

Abercrombie's dress has acquired strong secondary meaning.”); Bd. of Supervisors for La. State Univ. 

Agric. & Mech. Coll. v. Smack Apparel Co., 550 F.3d 465, 477 (5th Cir. 2008) (Finding secondary 

meaning when Defendant intentionally copied mark); Vision Sports, Inc. v. Melville Corp., 888 F.2d 609, 

615 (9th Cir. 1989) (“[W]e have held that proof of copying strongly supports an inference of secondary 

meaning.”); M. Kramer Mfg. Co. v. Andrews, 783 F.2d 421, 448 (4th Cir. 1986) (“[E]vidence of 

intentional, direct copying establishes a prima facie case of secondary meaning” for unregistered 

trademark; CPG Prods. Corp. v. Pegasus Luggage, Inc., 776 F.2d 1007, 1012 (Fed. Cir. 1985). 

*  *  *  * 

Converse factors 2 and 5 heavily favor Registrant; the remaining factors lean towards Registrant 

or are no worse than neutral.  “[A]cquired distinctiveness of surnames generally is demonstrated with a 

minimum of evidence, in some cases with only five years of use.” Gus Sclafani Corp. v. Violet Packing 

Co. , 2002 TTAB LEXIS 107, *14 (Trademark Trial & App. Bd. January 17, 2002).  Accordingly, 

cancellation should be denied. 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 
 
MATOS INSURANCE AGENCY, INC. and )  
ARMANDO J MATOS,    ) 
    )  Cancellation No. 92082310  
 Petitioner,   ) Registration No. 6209276 
    ) Mark: MATTOS INSURANCE  
 v.   ) Registration Date: 12/01/2020 

     ) Class: 036  
MATTOS INSURANCE, INC.,   )  
    )  
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    ) 

 
RESPONDENT MATTOS INSURANCE, INC.’S OBJECTION TO 

MATOS INSURANCE AGENCY, INC. AND ARMANDO J MATOS’ EVIDENCE 
 

Respondent, Mattos Insurance Inc., objects to the following evidence submitted by 

Petitioners Matos Insurance Agency, Inc., and Armando J. Matos (collectively the “Petitioners”) 

on the following grounds: 

1. Amended Exhibit 6 – Internet evidence of third party use of subject mark (Rodney 
K Mattos, Managing Director of Sales for Premier Access Insurance Company), 41 
TTABVUE 3: 

  
 Inadmissible Hearsay. F.R.E. Rule 802. Petitioners attempt to use out of court statements 

contained within an unrelated unverified internet webpage to prove alleged “extensive third party-

use” of the “MATTOS” (or substantially similar marks) in conjunction with the provision of 

insurance services since 1998. Any reliance on the dates contained within Amended Exhibit 6 

regarding Rodney K. Mattos employment dates or experience is inadmissible hearsay. See 

WeaponX Performance Prods. v. Weapon X Motorsports, Inc., 2018 TTAB LEXIS 72 (Board 

holding that webpages, while admissible for what they show on their face, constitute hearsay and 

may not be relied upon for the truth of the matters asserted therein.); Flame & Wax, Inc. v. Laguna 
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Candles, LLC, 2022 TTAB LEXIS 272 (Board holding that Petitioner may not rely on webpages 

for the truth of any matter asserted, unless supported by testimony or other evidence.) 

2. Amended Exhibit 6 – Second Amended Notice of Reliance – Internet evidence of 
third party use of subject mark (DeMattos Insurance Agency, Inc.), 41 TTABVUE 
4-12: 

 
Inadmissible Hearsay. F.R.E Rule 802. Petitioners attempt to use out of court statements contained 

within an unrelated unverified internet webpage to prove alleged “extensive third party-use” of the 

“MATTOS” (or substantially similar marks) in conjunction with the provision of insurance 

services since 1972. Any reliance on the dates contained within Amended Exhibit 6 regarding 

DeMattos years in business is inadmissible hearsay. Flame & Wax, Inc. v. Laguna Candles, LLC, 

2022 TTAB LEXIS 272 (Board holding that Petitioner may not rely on webpages for the truth of 

any matter asserted, unless supported by testimony or other evidence.) 

3. Amended Exhibit 6 – Second Amended Notice of Reliance – Internet evidence of 
third party use of subject mark (Matto Insurance Agency LLC: Allstate Insurance), 
41 TTABVUE 16-32: 

  
 Inadmissible Hearsay. F.R.E Rule 802. Petitioners attempt to use out of court statements 

contained within an unrelated unverified internet webpage to prove alleged “extensive third party-

use” of the “MATTOS” (or substantially similar marks) in conjunction with the provision of 

insurance services since “at least 2016.” Any reliance on the dates contained within Amended 

Exhibit 6 regarding Matto Insurance Agency LLC: Allstate Insurance’s duration in business 

employment dates or experience is inadmissible hearsay. Flame & Wax, Inc. v. Laguna Candles, 

LLC, 2022 TTAB LEXIS 272 (Board holding that Petitioner may not rely on webpages for the 

truth of any matter asserted, unless supported by testimony or other evidence.) 
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