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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Encore Products, Inc.
Cancellation No. 92079782
Petitioner,
Mark: ENCORE
V.

Registration No. 6464478
KAYV Holdings, LLC

Registrant.

Dl S N N N N AN

ANSWER TO PETITION FOR CANCELLATION

Registrant KAV Holdings, LLC (“Registrant”) responds to the
Petition to Cancel (the “Petition””) the ENCORE mark that is the subject of
Registration No. 6464478 (the “‘478 Registration™) filed by Encore
Products, Inc. (“Petitioner”) as follows:

Identity and Standing of Petitioner

2. Registrant lacks knowledge or information sufficient to form a
belief as to the truth of the allegations of Paragraph 2 of the Petition.
3. Registrant lacks knowledge or information sufficient to form a

belief as to the truth of the allegations of Paragraph 3 of the Petition.



4. In response to Paragraph 4, Registrant admits that copies of
documents purporting show the title and status of Application Serial No.
90732889 (the “‘889 Application™) are attached as Exhibit A to the Petition.
Registrant lacks knowledge or information sufficient to form a belief as to
the truth of the remaining allegations of Paragraph 4.

5. Registrant lacks knowledge or information sufficient to form a
belief as to the truth of the allegations of Paragraph 5 of the Petition.

6. Registrant lacks knowledge or information sufficient to form a
belief as to the truth of the allegations of Paragraph 6 of the Petition.

7. Registrant admits the allegations set forth in Paragraph 7 of the
Petition.

8. Registrant admits the allegations set forth in Paragraph 8 of the
Petition.

0. Registrant admits the allegations set forth in Paragraph 9 of the
Petition.

10.  Registrant admits the allegations set forth in Paragraph 10 of
the Petition.

Grounds
11.  Registrant denies the allegations set forth in Paragraph 11 of the

Petition.



12.  Registrant denies the allegations set forth in Paragraph 12 of the
Petition.

13.  Registrant denies the allegations set forth in Paragraph 13 of the
Petition.

FIRST AFFIRMATIVE DEFENSE

14. The Petition fails to state a claim for relief, namely, Petitioner
fails to allege any facts sufficient to support an inference that Petitioner has
used and continues to use the mark ENCORE COLLAGEN in commerce in
connection with nutritional supplements in International Class 005 at least as
early as August 9, 2006.

SECOND AFFIRMATIVE DEFENSE

15.  The Petition is barred by laches because, on information and
belief, Petitioner was aware that Registrant began using the term
“ENCORE” in commerce at least as early as April 2017 because the mark
was displayed and publicly accessible on Registrant’s website since April
2017 and on YouTube, Instagram, and Facebook since at least as early as
2018. However, Petitioner chose not to assert its purported rights, if any,
during the past five years while Registrant has expended considerable time,
effort, investment, and resources promoting the ENCORE mark and its

business. Moreover, the Petition is barred by laches because the statute of



limitations period in Florida, where the Petitioner is organized, to assert a
trademark infringement claim is four years.

THIRD AFFIRMATIVE DEFENSE

16. Registrant relies upon all defenses available under the Lanham
Act, 15 U.S.C. §§ 1115, et. seq., in complete or partial defense of the claims
asserted by Petitioner.

FOURTH AFFIRMATIVE DEFENSE

17. Registrant reserves the right to assert additional defenses in the
event discovery reveals the existence of such defenses.

WHEREFORE, Registrant prays:

A.  That the Petition be denied;

B.  That the ‘478 Registration be maintained; and

C.  For such other and further relief as the Board deems just and
proper.

Dated: September 30, 2022 LEECH TISHMAN FUSCALDO &
LAMPL

By: /Esther J. Choe/
Esther J. Choe
(CA Bar No. 321667)
200 S. Los Robles Ave., Ste 300
Pasadena, CA 91101
626.794.4000

Attorneys for Registrant



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing

ANSWER TO PETITION FOR CANCELLATION is being served upon the

Petitioner on September 30, 2022, by email service pursuant to Trademark

Rule 2.119.

Jason T. Daniel

Email addresses: jason@danielpatents.com;
info@danielpatents.com

DANIEL LAW OFFICES, P.A.

605 E. Robinson St., Suite 105

Orlando, FL 32801

s/Esther J. Choe
Esther J. Choe




