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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 
ESTATE OF RUTH C. BISIGNANO, 
by and through its administrator, Fred 
Huntsman, 

 
Petitioner,   

vs. 
 
EXILE BREWING COMPANY, LLC, 

 
Registrant. 
 

 
 
 
 
 
Cancellation No. 92079178 
  
 
 

 

PETITIONER’S OPPOSITION TO REGISTRANT’S MOTION TO SUSPEND 
PENDING OUTCOME OF CIVIL ACTION 

 
COMES NOW, Petitioner, the Estate of Ruth C. Bisignano (“Estate”), by and 

through its undersigned counsel, and hereby submits the following Opposition to 

Registrant’s Motion to Suspend Pending Outcome of Civil Action, and states:  

Introduction 

1. Registrant’s Motion to Suspend Pending Outcome of Civil Action must 

be denied for three reasons:  

a. First, the Litigation has no bearing on this cancellation proceeding.  

Section 2(a) prohibits a registration that consists of matter that may 

falsely suggest a connection with a living or dead person, regardless of 

whether a separate right of publicity exists under state law.   

b. Second, Registrant is incorrect in asserting the right of publicity and 

privacy are “non-existent” under Iowa law.  The Iowa Supreme Court 

has previously adopted appropriation-of-likeness prong of the right of 
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privacy, Registrant has conceded in the Litigation that the Iowa 

Supreme Court will recognize the right of publicity under Iowa law, and 

the district court in the Litigation has already held Iowa law recognizes 

the right of publicity.   

c. Third, a suspension of this cancellation proceeding pending the outcome 

of the Litigation will cause the Estate to suffer substantial prejudice.  In 

the Litigation, Registrant claims it purchased Ruthie’s name and 

likeness by registering the RUTHIE mark and, as a result, owns 

Ruthie’s name and likeness, thereby precluding the Estate’s right-of-

publicity claim.  Immediate and expedited resolution of this cancellation 

proceeding is therefore needed to resolve Registrant’s claim of 

ownership of Ruthie’s right of publicity by virtue of the RUTHIE mark. 

The Litigation Has No Bearing on This Proceeding 

2. Section 2(a) of the Lanham Act prohibits the registration of a mark that 

“[c]onsists of or comprises . . . matter which may . . . falsely suggest a connection with 

persons, living or dead . . . .” 15 U.S.C. § 1052(a).  The plain language of Section 2(a) 

contains no exception for trademark registrants residing in states that do not 

recognize the right of publicity under state law.  See id. 

3. In University of Notre Dame du Lac v. J.C. Gourmet Food Imports Co., 

703 F.2d 1372, 1376 (Fed. Cir. 1983), the Federal Circuit observed that the “drafters 

sought by § 2(a) to embrace concepts  of the right to privacy, an area of the law then 

in an embryonic state.”  The Notre Dame decision did not hold that the protections 
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afforded by Section 2(a) only protect persons and their heirs in states that recognize 

the rights of privacy and publicity under state law.  Instead, the Notre Dame decision 

set forth the foundational principles for the following four-part test that is currently 

used to determine whether a false connection exists:  

(1) the mark is the same as, or a close approximation of, the name or 
identity previously used by another person or institution;  

 
(2) the mark would be recognized as such, in that it points uniquely and 
unmistakably to that person or institution; 
 
(3) the person or institution named by the mark is not connected with 
the activities performed by the applicant under the mark; and 
 
(4) the fame or reputation of the person or institution is such that, when 
the mark is used with the applicant’s goods or services, a connection 
with the person or institution would be presumed. 

 

See In re Pedersen, 109 U.S.P.Q. 1185, 1188–89 (T.T.A.B. 2013); see also TMEP § 

1203.03. 

4. While the drafters of Section 2(a) sought to embrace concepts of the right 

of privacy and publicity, the substantive provisions of Section 2(a) are not controlled 

state law; instead, the substantive provisions of Section 2(a) are governed by the 

language of Section 2(a) and caselaw interpreting Section 2(a).  Compare 15 U.S.C. § 

1052(a) and In re Pedersen, 109 U.S.P.Q. at 1188–89 (setting forth the foregoing four-

part test for determining the existence of a false connection) with Sharp-Richardson 

v. Boyds Collection Ltd., No. C 96-0344 MJM, 1999 WL 33656875, at *15 (N.D. Iowa 

Sept. 30, 1999) (stating elements of a right of publicity claim under Iowa law are “(1) 

the defendant appropriated the plaintiff's name or likeness for the value associated 

with it, and not in an incidental manner or for a newsworthy purpose; (2) the plaintiff 
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can be identified from the publication; and (3) there was some advantage or benefit 

to the defendant.”).  The question whether there is a separate right of publicity under 

Iowa law has no bearing on whether Registrant’s RUTHIE mark falsely suggests a 

connection with a person, living or dead, under Section 2(a) of the Lanham Act.  

5. Registrant’s reliance on In re MC MC S.r.l., 88 U.S.P.Q.2d 1378 

(T.T.A.B. 2008) is misplaced.  That case involved a review of the examining attorney’s 

refusal to register the MARIA CALLAS mark on the ground that the mark falsely 

suggested a connection with “Maria Callas, the famous, deceased opera singer, her 

heirs and/or her estate.”  In reversing the refusal, the Board determined that there 

was “significant doubt” as to whether anyone possessed rights in the name “Maria 

Callas” because, inter alia, there was conflicting evidence on whether any estate 

existed to assert the rights of Maria Callas, the record contained a declaration stating 

there did not appear to be any living heirs or  anyone claiming rights of Maria Callas, 

and there was a dearth of evidence that there was any successor-in-interest to whom 

the rights in the name Maria Callas would have devolved.  In re MC MC S.r.l., 88 

U.S.P.Q.2d at *3.   

6. Unlike In re MC MC S.r.l., this proceeding is brought by the estate of 

the person to whom Registrant’s RUTHIE mark falsely suggests a connection—

namely, the Estate of Ruth C. Bisignano.  See Estate of Biro v. Bic Corporation, 18 

U.S.P.Q.2d 1382, at *3 (T.T.A.B. 1991); see also Piano Factory Group, Inc. v. 

Schiedmayer Celesta GmbH, 11 F. 4th 1363, 1376 (Fed. Cir. 2021) (citing Biro with 

approval).  In In re Jackson International Trading Co., 103 U.S.P.Q.2d 1417 (T.T.A.B. 



 5 

2012), the registrant was aware that there were claims being brought by those 

claiming to be heirs of Benny Goodman—the individual to whom the registrant’s 

mark allegedly falsely suggested a connection.  Despite the applicant’s knowledge of 

the alleged heirs, the applicant (like the Registrant in this case) sought dismissal of 

the proceeding under In re MC MC S.r.l.  The Board held the argument lacked a 

“reasonable basis.” The Board explained: 

In opposition to the examining attorney’s evidence and argument 
that the mark falsely suggests a connection with Benny Goodman, the 
composer, bandleader, and clarinetist, applicant asserts that the facts 
in this application are similar to the facts in In re MC MC S.r.l., where 
“the Board found for applicant as the institution that represented 
[Maria Callas’] interests supposedly agreed that the applicant could use 
the name ‘Maria Callas’ for jewelry, although no documents were on file 
to support such an assertion.”11 In the MC MC S.r.l. case, the Section 
2(a) false association refusal was reversed because there was no 
evidence that any entity with rights in the deceased singer’s name 
existed. In re MC MC S.r.l., 88 USPQ2d at 1380. In that case, applicant 
had argued that there was no estate vested with the rights to control the 
use of the name Maria Callas or her persona. Specifically, applicant had 
argued that “because the cumulative evidence of record establishes that 
the rights of privacy and publicity in the name ‘Maria Callas’ have 
extinguished with the death of the opera singer in 1977 and her legal 
heirs thereafter,” there was no cognizable right of privacy or publicity to 
be protected. 88 USPQ2d at 1379. However, in the application currently 
before the Board, the record shows that CMG Worldwide holds itself out 
as the exclusive business representative for the estate of Benny 
Goodman and the sole entity designated with the legal authority from 
his estate to grant permission to use his name. 
 

Moreover, applicant itself has acknowledged that it is aware that 
there are heirs asserting rights in the name and persona of Benny 
Goodman, the bandleader, composer, and clarinetist. Applicant asserts 
that “[i]n the 1990s applicant’s attorneys at the time had been briefly in 
contact with a representative of the heirs” and that “there was a tacit 
agreement by whoever was in contact years ago ...”13 Accordingly, 
applicant knew that there were people claiming to be heirs of Benny 
Goodman. Suffice it to say, there is no reasonable basis for applicant to 
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contend that a Section 2(a) false suggestion of a connection refusal does 
not apply because Benny Goodman has no heirs. 

 
In Re Jackson Int’l Trading Co., 103 U.S.P.Q.2d at *4 (emphasis added).  As in In re 

Jackson International Trading Co., Registrant in this case has knowledge that there 

are heirs of Ruthie who are asserting rights in Ruthie’s name.  The decision in In re 

Jackson International Trading Co.—not In re MC MC S.r.l.— controls.   

The Rights of Publicity and Privacy Exist Under Iowa Law 

7. Registrant is incorrect in its assertion that “it is clear that Petitioner is 

relying on non-existent rights because Iowa has not recognized any rights of publicity 

or privacy for any person, whether living or dead, including Bisignano.”  In Winegard 

v. Larsen, 260 N.W.2d 816, 822 (Iowa 1977), the Iowa Supreme Court recognized the 

four invasion of privacy torts identified in the Restatement (Second) of Torts section 

652A, including by “appropriation of the other’s name, or likeness, as stated in 

s[ection] 652C.”  The Iowa Supreme Court’s recognition of the four prongs of the right 

of privacy (including appropriation) set forth in the Restatement (Second) of Torts 

section 652A has been reaffirmed on multiple occasions.  See, e.g., Stessman v. Am. 

Black Hawk Broadcasting Co.,  Koeppel v. Speirs, 808 N.W.2d 177, 181 (Iowa 2011);  

In re Marriage of Tigges, 758 N.W.2d 824, 829 (Iowa 2008); Anderson v. Low Rent 

Housing Comm’n of Muscatine, 304 N.W.2d 239, 248 (Iowa 1981).  In view of the Iowa 

Supreme Court’s recognition of all four prongs of the right of privacy, the Northern 

District of Iowa predicted that the Iowa Supreme Court would recognize right of 

publicity claims.  See Sharp-Richardson v. Boyds Collection Ltd., No. C 96-0344 MJM, 

1999 WL 33656875, at *15 (N.D. Iowa Sept. 30, 1999).   
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8. Further, although the Registrant presently asserts in its motion to 

suspend that the right of publicity is “non-existent” in Iowa, eight months ago in the 

Litigation Registrant conceded that it believed the Iowa Supreme Court would adopt 

the right of publicity as set forth in Sharp-Richardson.  Attachment 1, Registrant’s 

Memo. of Auth., pp. 27–28.  Tellingly, Registrant omits from its present motion the 

fact that it has admitted that the Iowa Supreme Court would adopt the right of 

publicity. 

9. Given the foregoing authority and the Registrant’s admission that Iowa 

courts will recognize the right of publicity, it is not surprising the district court in the 

Litigation has already ruled that there is a right of publicity under Iowa law—

another fact omitted from Registrant’s motion.  Specifically, on August 18, 2020, the 

district court held:  

The Iowa Supreme Court listed the four forms of invasion of 
privacy recognized in the Restatement (Second) of Torts, including 
“appropriation of the other’s name, or likeness” and stated: “We approve 
these principles and apply them here.” Winegard v. Larsen, 260 N.W.2d 
816, 822 (Iowa 1977) (emphasis added). Count II is based on the “right 
of publicity” and is very similar to the explicitly recognized claim of 
invasion of privacy – misappropriation. The United States District Court 
for the Northern District of Iowa acknowledged the similarities and 
predicted that the Iowa Supreme Court would recognize a right of 
publicity claim.  
 

Iowa courts have not specifically recognized a “right 
to publicity.” However, the Eighth Circuit recently 
predicted that the Minnesota Supreme Court would 
recognize a “right of publicity” even though Minnesota 
courts do not recognize a common law cause of action for 
invasion of privacy. Ventura, 65 F.3d at 730. In contrast to 
Minnesota, Iowa has long recognized a common law cause 
of action for invasion of privacy. See, e.g., Anderson v. Low 
Rent Housing Comm’n, 304 N.W.2d 239, 249 (Iowa 1981). 



 8 

Accordingly, this Court believes that the Iowa Supreme 
Court, if faced directly with a “right of publicity claim, 
would allow such a claim to proceed.  
 

Sharp-Richardson v. Boyds Collection, Ltd., No. C 96-0344 MJM, 1999 
WL 33656875, at *15 (N.D. Iowa Sept. 30, 1999) (emphasis added). The 
Court agrees with this analysis.  

 
Count III (misappropriation of trade values) and Count V 

(deceptive marketing) are derivative claims of Count I (appropriation) 
and Count II (right of publicity). They are recognized in the Restatement 
(Third) of Unfair Competition at sections 38 and 49. The Iowa Supreme 
Court has explicitly relied on this Restatement. Cemen Tech, Inc. v. 
Three D Indus., L.L.C., 753 N.W.2d 1, 6–7 (Iowa 2008) (“The 
Restatement] is intended to be consistent with the Uniform Trade 
Secrets Act, such as our Code chapter 550, and we rely on it here.). 
Although these particular sections have not yet been recognized (or 
rejected), this Restatement has been cited by Iowa’s appellate courts 
with approval for more than twenty years. See, e.g., Reiff Funeral 
Homes, Inc. v. Reiff, 928 N.W.2d 157, 2019 WL 1057308 at *6 (Iowa Ct. 
App. Mar. 6, 2019); Commercial Sav. Bank v. Hawkeye Fed. Sav. Bank, 
592 N.W.2d 321, 326–27 (Iowa 1999).  

 
Attachment 2, Order Denying Motion to Dismiss, at 6 (Aug. 18, 2020).  Registrant did 

not seek appellate review of this holding that the right of publicity exists under Iowa 

law (likely because Registrant agrees the Iowa Supreme Court will recognize the 

right). 

A Suspension Pending the Outcome of the Litigation Will Prejudice the Estate 

10. Finally, a suspension of this cancellation proceeding pending the 

outcome in the Litigation would cause substantial prejudice to the Estate.   In the 

Litigation, Registrant is using the RUTHIE mark to defend against the merits of 

Estate’s right-of-publicity claim.  Specifically, in the Litigation Registrant asserts it 

purchased Ruthie’s name, image, and likeness by registering the RUTHIE mark and, 
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as a result, Registrant claims it now owns Ruthie’s name and likeness.  The 

Registrant, for example, asserts the following:   

a. Exile “purchas[ed] through trademark registration” Ruthie’s name and 

likeness.1 

b. Exile “is a good faith purchaser for value” of Ruthie’s name and likeness 

by obtaining the RUTHIE mark.2 

c. “Exile continues to be a good faith purchaser for value due to its 

trademark registration for ‘RUTHIE’ such that the action cannot be 

maintained against Exile under this statute.”3 

d. “. . . Exile filed a trademark application with the US PTO.  In doing so, 

Exile sought consent to use Ruthie’s name and likeness in association 

with its products and services from the federal government.”4 

11. Given Registrant’s use of the RUTHIE mark in the Litigation to claim 

ownership over Ruthie’s right of publicity, immediate and prompt resolution of this 

cancellation proceeding is necessary.5 

Conclusion 

12. Registrant’s Motion to Suspend Pending Outcome of Civil Action must 

be denied in its entirety because (1) the outcome of the Litigation has no bearing on 

this proceeding, (2) the protections against the misappropriation of one’s name and 

 
1  Petition for Cancellation, ¶ 71(a).  
2  Petition for Cancellation, ¶ 71(b). 
3  Petition for Cancellation, ¶ 71(c). 
4  Petition for Cancellation, ¶ 71(d). 
5  The Litigation was filed on June 1, 2020.  On April 8, 2022, Registrant removed the case to 
the United States District Court for the Southern District of Iowa.  Accordingly, the trial date is not 
currently known. 
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likeness have been recognized by the Iowa Supreme Court, the district court in the 

Litigation, and the Registrant, and (3) a suspension would needlessly cause the 

Estate to suffer severe prejudice in view of the Registrant’s invocation of the RUTHIE 

mark to claim ownership of Ruthie’s right of publicity in the Litigation. 

WHEREFORE, Petitioner, the Estate of Ruth C. Bisignano, respectfully 

requests the Board deny Registrant’s Motion to Suspend Pending Outcome of Civil 

Action in its entirety. 

Dated: April 11, 2022   Respectfully submitted, 

By:  /s/ Scott M. Wadding  
Scott M. Wadding AT0010447 
Matthew G. Sease AT0010484 
SEASE & WADDING 
104 Southwest Fourth Street, Suite A 
Des Moines, Iowa 50309 
Telephone:  (515) 883-2222 

       Facsimile:  (515) 883-2233 
       swadding@seasewadding.com 

msease@seasewadding.com 
 
Counsel for Petitioner  
THE  ESTATE OF RUTH C. 
BISIGNANO  
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CERTIFICATE OF TRANSMISSION UNDER TBMP 110 
 

I HEREBY CERTIFY that the foregoing Opposition to Registrant’s Motion to 
Suspend Pending Outcome of Civil Action and Attachments 1 and 2 are being filed 
electronically through http://estta.uspto.gov via the Trademark Trial and Appeal 
Board Electronic Filing System on Tuesday, the 11th day of April, 2022. 
 
Jordan E. Meggison-Decker 
BROWN WINICK LAW FIRM  
666 Grand Avenue  
Suite 2000, Ruan Center  
Des Moines, Iowa 50309  
Phone No.: 515-242-2400  
Fax No.: 515-242-2488  
Email: IP@brownwinick.com  
 
Nathan J. Borland  
BROWN WINICK LAW FIRM  
666 Grand Avenue  
Suite 2000, Ruan Center  
Des Moines, Iowa 50309  
Phone No.: 515-242-2400  
Fax No.: 515-242-2488  
Email: nate.borland@brownwinick.com  
 

/s/ Scott M. Wadding  
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CERTIFICATE OF SERVICE UNDER TBMP 113 

I HEREBY CERTIFY that a true and complete copy of the foregoing Opposition 
to Registrant’s Motion to Suspend Pending Outcome of Civil Action and Attachments 
1 and 2 have been served on the attorney/correspondent of record for the Registrant 
by sending said copy on April 11, 2022 by electronic mail, to: 

 
Jordan E. Meggison-Decker 

BROWN WINICK LAW FIRM 
666 Grand Avenue 

Suite 2000, Ruan Center 
Des Moines, Iowa 50309 
Phone No.: 515-242-2400 

Fax No.: 515-242-2488 
Email: IP@brownwinick.com 

 
Nathan J. Borland 

BROWN WINICK LAW FIRM 
666 Grand Avenue 

Suite 2000, Ruan Center 
Des Moines, Iowa 50309 
Phone No.: 515-242-2400 

Fax No.: 515-242-2488 
Email: nate.borland@brownwinick.com 

 
/s/ Scott M. Wadding  

 



N THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY 

ESTATE OF RUTH C. BISIGNANO, by and 

through its administrator, FRED 

HUNTSMAN, and ESTATE OF FRANK 

BISIGNANO, as successor in interest to 

RUTHIE BISIGNANO, by and through its 

administrator, FRED HUNTSMAN, 

Plaintiffs, 

vs. 

EXILE BREWING COMPANY, LLC, 

Defendant. 

) 

) 

) 

) 

) 

) 

) 

)

) 

) 

) 

) 

) 

) 

) 

CASE NO. CVCV 060249 

DEFENDANT’S MEMORANDUM OF AUTHORITIES, RESPONDING TO 

PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT AND SUPPORTING 

EXILE’S CROSS MOTION FOR SUMMARY JUDGMENT  

COMES NOW Defendant, Exile Brewing Company, LLC (“Exile”), and hereby submits 

the following Memorandum of Authorities in Response to Plaintiffs’ Motion for Partial Summary 

Judgment and in support of Exile’s Cross Motion for Summary Judgment.  

E-FILED  2021 AUG 13 2:46 PM POLK - CLERK OF DISTRICT COURT
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1
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SOF 33 – 39. Ruthie, herself, sat with a journalist and gave interviews so that her story could be published 

in 1976 and 1988, as well as remembered for generations to come. Ex. 14, 1976, Article and Ex. 15, 1988 

Article; Ex. 1, Fred Dep. 144:22-147:2. And, upon her death, Ruthie’s tale was further publicized. Ex. 16, 

1993 Article. Not a single statement of fact alleged by Plaintiffs as support for this Motion identifies a private 

fact about Ruthie that was offensive or that Exile brought to light for the first time. Plaintiff’s SOF 1- 56. 

The only reasonable inference to be drawn from this evidence is that Plaintiffs cannot meet these necessary 

elements of their claim for appropriation of Ruthies’ name and likeness under Iowa’s common law and, 

therefore, this Motion must be denied.  

Correspondingly, because Plaintiffs cannot produce the evidence necessary to demonstrate that 

Exile’s use of Ruthie’s name and likeness is “highly offensive” or “not newsworthy” summary judgment in 

favor of Exile on this claim must be entered.  

2. Right to Publicity

The right to publicity has its origins in privacy rights, as well as unfair competition laws. See 

Restatement (Second) of Torts § 652C and Madison J. Murhammer Colon, How Can Iowans Effectively 

Prevent the Commercial Misappropriation of Their Identities? Why Iowa Needs A Right of Publicity Statute, 

106 Iowa L. Rev. 411, 420 (2020). Ultimately, the goal of the tort is to protect “the commercial value of a 

person’s identity” by preventing use, without consent, of another person’s name, likeness, or other indicia 

of identity for the purpose of trade.” Id.; see also Rosa and Raymond Parks Institute for Self Development v. 

Target Corp., 812 F.3d 824 (11th Cir. 2016). 

The Iowa Supreme Court has not technically adopted a cause of action for the right to publicity. 

However, in 1999, the U.S. District Court for the Northern District of Iowa predicted that the tort for the 

right to publicity would be adopted by the Iowa Supreme Court and mimicked the analysis from Howard, 

discussed above, by suggesting the following elements for a plaintiffs’ case-in-chief on a right to publicity 

claim would be adopted by Iowa’s Supreme Court: 

(1) The defendant appropriated the plaintiff’s name or likeness for the value associated

with it, and not in an incidental manner or for a newsworthy purpose;

(2) The plaintiff can be identified from the publication; and

E-FILED  2021 AUG 13 2:46 PM POLK - CLERK OF DISTRICT COURT
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(3) There was some advantage or benefit to the defendant.

Sharp-Richardson v. Boyds Collection, Ltd., 1999 WL 33656875 at *14 (N.D. Iowa 1999). If adopted, as we 

believe the Iowa Supreme Court would, this framework would place upon Plaintiffs the burden of proving 

that Exile’s use of Ruthie’s name and likeness was not for “a newsworthy purpose.” This is because, like an 

appropriation claim, the right to publicity must be balanced against the right to free speech and expression.  

Importantly, not a single case cited by Plaintiffs identifies this case law when discussing the elements 

of a right to publicity claim likely to be adopted in Iowa. Rather, Plaintiffs look to the Restatement (Third) 

of Unfair Competition and case law from venues other than Iowa Courts or the U.S. District of Iowa to argue 

that the necessary elements for a right to publicity claim are limited to: (1) ownership, (2) [mis]ppropriation; 

(3) without consent; and (4) trade purposes. Howard and Sharp-Richardson indicate that if, adopted,

Plaintiffs would also have the burden of proving the use was not “incidental” to a legitimate use and not 

“newsworthy” as part of the last element of the claim.   

i. Ownership

The facts and arguments presented in the standing and jurisdiction section above, discuss the issues 

surrounding the “ownership” element of this claim. At the very least, there is: (1) a question of law 

concerning whether the Estate of Frank and Ruth can be reopened; (2) genuine issues of material fact 

concerning whether the Frank’s Estate acquired Ruthie’s name and likeness due to her many marriages; and 

(3) genuine issues of material fact concerning whether ownership of Ruthie’s name and likeness has been

waived, via the activities of multiple generations settling estates within Frank’s line of succession and not 

claiming a right to Ruthie’s name and likeness when doing so. For the reasons discussed in the Standing and 

Jurisdiction section above, Exile submits that based upon the undisputed facts, it is entitled to judgment as a 

matter of law based upon the first issue and, therefore, requests that judgment be entered in its favor and this 

case be dismissed. If the Court decides otherwise, Exile respectfully submits that the latter two genuine 

issues of material fact preclude judgment in favor of Plaintiffs and, therefore, Plaintiffs’ Motion for Partial 

Summary Judgment should be denied.   

E-FILED  2021 AUG 13 2:46 PM POLK - CLERK OF DISTRICT COURT
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1.981(7) as it deems just and appropriate. Exile further requests any other relief the Court deems 

just and appropriate. 

EXILE BREWING COMPANY, LLC, Defendant, 

By: /s/ Kristina J. Kamler 

ENGLES, KETCHAM, OLSON, & KEITH, P.C. 

1350 Woodmen Tower 

Omaha, Nebraska 68102 

(402) 348-0900  Fax (402) 348-0904

Robert S. Keith, #AT0012066

rkeith@ekoklaw.com

Alexis M. Wright, #AT0013891

awright@ekoklaw.com

Kristina J. Kamler, #AT0009772

kkamler@ekoklaw.com

CERTIFICATE OF SERVICE 

I hereby certify that on August 13, 2021, I electronically filed the foregoing with the Iowa 

Court System using the electronic filing system and will e-mail to the following: 

Matthew G. Sease, #AT0010484 

Scott M. Wadding, #AT0010447 

Kylie E. Crawford, #AT0013381 

Sease & Wadding 

104 S.W. 4 St., Suite A 

Des Moines, IA 50309 

(515) 883-2222  Fax (515) 883-2233

msease@seasewadding.com

swadding@seasewadding.com

kcrawford@seasewadding.com

/s/ Kristina J. Kamler 

E-FILED  2021 AUG 13 2:46 PM POLK - CLERK OF DISTRICT COURT
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY 

ESTATE of FRANK BISIGNANO, as 

successor in interest to RUTHIE 

BISIGNANO, by and through its 

administrator, FRED HUNTSMAN, 

Plaintiff, 

v. 

EXILE BREWING COMPANY, LLC, 

Defendant. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

CASE NO. 05771 CVCV060249 

ORDER DENYING DEFENDANT’S  

MOTION TO DISMISS 

E-FILED  2020 AUG 18 3:54 PM POLK - CLERK OF DISTRICT COURT

______________________________________________________________________________ 

Before the Court is Defendant’s Motion to Dismiss filed July 10, 2020. A phone hearing 

was held on August 14, 2020. Plaintiff was represented by Scott Wadding. Defendant was 

represented by Robert Keith and Alexis Wright.  

Plaintiff is the Estate of Frank Bisignano. Defendant Exile Brewing Company, LLC is, as 

the name suggests, a brewery. Plaintiff alleges that Defendant has used the name, likeness, and 

persona of Frank Bisignano’s late wife, Ruthie Bisignano, in selling Defendant’s flagship beer, 

“Ruthie.”  

Defendant seeks to dismiss all of Plaintiff’s claims.  Defendant’s arguments are three-

fold. First, Defendant argues that the Plaintiff lacks standing to bring any claims. Second, 

Defendant argues that Counts II, III, and V are not cognizable claims under Iowa law. Third, 

Defendant argues that all of Plaintiff’s claims are barred by the applicable statutes of limitations. 

Standard of Review 

Iowa is a notice pleading state. See Weizberg v. City of Des Moines, 923 N.W.2d 200, 217 

(Iowa 2018); Hawkeye Foodservice Distribution, Inc. v. Iowa Educators Corp., 812 N.W.2d 600, 

608 (Iowa 2012) (declining to follow the “plausibility standard” adopted in Twombly and Iqbal). 

Attachment 2 
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A motion to dismiss for failure to state a claim should not be granted unless “the petition on its 

face shows no right of recovery under any state of facts” because “there exists no conceivable set 

of facts entitling the non-moving party to relief.” Young v. HealthPort Techs., Inc., 877 N.W.2d 

124, 127 (Iowa 2016) (citations omitted). The court must decide the motion based on the facts 

alleged in the petition and cannot rely on facts alleged by the moving party or that may develop at 

an evidentiary hearing. Id. The court must accept as true all well-pleaded facts in the petition and 

resolve any ambiguity or uncertainty in favor of the nonmoving party. Godfrey v. State, 898 

N.W.2d 844, 847 (Iowa 2017); Young, 877 N.W.2d at 127; Southard v. Visa U.S.A. Inc., 734 

N.W.2d 192, 194 (Iowa 2007). 

Under Iowa’s liberal notice-pleading standards, the petition need not contain allegations of 

“the ultimate facts to support each element of a cause of action.” Young, 877 N.W.2d at 127. 

Rather, it need contain only “factual allegations sufficient to give the defendant fair notice of each 

claim asserted so the defendant can adequately respond.” Id. When the allegations in the petition 

inform the defendant of the general nature of the claim and the conduct giving rise to it, they 

comply with the fair-notice requirement. Id. at 128. “[N]early every case will survive a motion to 

dismiss for failure to state a claim.” Id. at 127. 

Analysis 

Alleged Lack of Standing 

At this stage of the proceedings, the Court must take as true the allegation in paragraph 6 

of the proceedings that Ruthie Bisignano “died intestate, with her interest in claims passing to 

her husband, Frank Bisignano.”1 See also Iowa Code § 633.121. Notwithstanding that allegation, 

1 Frank Bisignano is also deceased, but he was alive at the time of Ruthie’s passing.
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Defendant asserts that the Estate of Frank Bisignano lacks standing and the claims must be 

brought by the Estate of Ruthie Bisignano.  

 Iowa Code § 611.20 states: “All causes of action shall survive and may be brought 

notwithstanding the death of the person entitled or liable to the same.”  Iowa Code § 611.22 

states:  

Any action contemplated in sections 611.20 and 611.21 may be brought, or the 

court, on motion, may allow the action to be continued, by or against the legal 

representatives or successors in interest of the deceased. Such action shall be 

deemed a continuing one, and to have accrued to such representative or successor 

at the time it would have accrued to the deceased if the deceased had survived. If 

such is continued against the legal representative of the defendant, a notice shall 

be served on the legal representative as in case of original notices. 

 

 Defendant is alleged to have begun selling “Ruthie” in 2012, after Ruthie Bisignano’s 

death. Accordingly, this is not an issue of a claim accruing and then “surviving.” The issue is 

whether the right to bring such a future claim remained with Ruthie Bisignano after her death, or 

whether the right passed to her husband, Frank Bisignano.2 Plaintiff argues it is the latter. The 

Court agrees. 

Certain claims “personal to the decedent” cannot survive her passing. Maghee v. State, 

773 N.W.2d 228, 232 (Iowa 2009). However, none of the claims asserted in this matter are 

“personal to the decedent.” Each claim stems from the alleged misappropriation of Ruthie’s 

name, image, and likeness. Although most “invasion of privacy” are personal, misappropriation 

claims are not. Restatement (Second) of Torts § 652I & cmt. a (Am. L. Inst. 1977), Westlaw 

(updated June 2020) (“The right protected by the action for invasion of privacy is a personal 

right, peculiar to the individual whose privacy is invaded. The cause of action is not assignable, 

                                                           

2 Even if these claims were covered by Iowa Code § 611.20, the Court would find that, based on 

the allegations in the Petition, Frank Bisignano is a “successor in interest” pursuant to Iowa Code 

§ 611.22. 
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and it cannot be maintained by other persons such as members of the individual's family, unless 

their own privacy is invaded along with his. The only exception to this rule involves the 

appropriation to the defendant's own use of another's name or likeness.”) (emphasis added).  

Because the claims of misappropriation are not personal to Ruthie, they passed to Frank 

Bisignano along with all of Ruthie’s other property. Restatement (Third) of Unfair Competition § 

46 cmts. b, g (Am. L. Inst. 1995), Westlaw (updated June 2020) (“[t]he interest in the commercial 

value of a person’s identity [i.e., the right of publicity] is in the nature of a property right and is freely 

assignable to others”). 

 Because the Estate of Frank Bisignano is a proper plaintiff, the claims cannot be 

dismissed for lack of subject matter jurisdiction. 

Counts II, III, and V. 

 Defendant argues that Count II (“Unfair Competition – Appropriation of the Commercial 

Value of Ruthie’s Identity and Infringement of the Right of Publicity Under Iowa Common 

Law”), Count III (“Unfair Competition – Misappropriation of Trade Values Under Iowa 

Common Law”), and Count V (“Deceptive Marketing – Misrepresentations Regarding 

Endorsement and/or Approval Under Iowa Common Law”) must be dismissed because no Iowa 

Court has yet recognized those causes of action. Specifically, Defendant contends that the 

District Court cannot recognize a new cause of action because that authority is limited to the 

Iowa Legislature and the Iowa appellate courts.   

 Although the Plaintiff cannot cite to any Iowa case where these causes of action were 

recognized by an Iowa court, the Defendant cannot cite to any case where the causes of action 

have been rejected by an Iowa court. The Court disagrees with Defendant’s assertion that this 

Court cannot find these claims are valid as a question of first impression. Every cause of action 
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has a first time that it is recognized in court. The Defendant’s position that the Court must 

dismiss the causes of action without review would be inefficient, especially in this case where 

other causes of action would survive. Like any other legal issue, the Iowa Supreme Court will 

have the ultimate say, but that does not mean this Court should not do its best to interpret the law 

and rule accordingly.  

The Court is not persuaded by the cases Defendant cites in support of its argument to the 

contrary.  In Brooks v. Brooks  680 N.W.2d 379, Case No. 03-1217 (Iowa Ct. App. Feb. 11, 

2004), the District Court and Court of Appeals were not asked whether a claim existed at 

common law.  They were asked to create a new cause of action (fraud based on 

misrepresentation of paternity). In State v. Rhomberg, 516 N.W.2d 803, 805 (Iowa 

1994), overruled by State v. Heemstra, 721 N.W.2d 549 (Iowa 2006), the court was asked to 

change the law, not determine whether a cause of action existed at common law.  

 With respect to the merits of the claims, Defendant offers no argument as to why the 

Court should not recognize them. Defendant’s argument was limited to the fact that they had not 

yet been recognized. The Court believes that these three counts are valid based on Iowa’s 

longstanding protection of an individual’s right to privacy.   

The Iowa Supreme Court listed the four forms of invasion of privacy recognized in the 

Restatement (Second) of Torts, including “appropriation of the other's name, or likeness” and 

stated: “We approve these principles and apply them here.” Winegard v. Larsen, 260 N.W.2d 

816, 822 (Iowa 1977) (emphasis added). Count II is based on the “right of publicity” and is very 

similar to the explicitly recognized claim of invasion of privacy – misappropriation. The United 

States District Court for the Northern District of Iowa acknowledged the similarities and 

predicted that the Iowa Supreme Court would recognize a right of publicity claim.  
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Iowa courts have not specifically recognized a “right to publicity.” However, the 

Eighth Circuit recently predicted that the Minnesota Supreme Court would 

recognize a “right of publicity” even though Minnesota courts do not recognize a 

common law cause of action for invasion of privacy. Ventura, 65 F.3d at 730. In 

contrast to Minnesota, Iowa has long recognized a common law cause of action 

for invasion of privacy. See, e.g., Anderson v. Low Rent Housing Comm’n, 304 

N.W.2d 239, 249 (Iowa 1981). Accordingly, this Court believes that the Iowa 

Supreme Court, if faced directly with a “right of publicity claim, would allow 

such a claim to proceed. 

 

Sharp-Richardson v. Boyds Collection, Ltd., No. C 96-0344 MJM, 1999 WL 33656875, at *15 

(N.D. Iowa Sept. 30, 1999) (emphasis added). The Court agrees with this analysis.  

Count III (misappropriation of trade values) and Count V (deceptive marketing) are 

derivative claims of Count I (appropriation) and Count II (right of publicity). They are 

recognized in the Restatement (Third) of Unfair Competition at sections 38 and 49. The Iowa 

Supreme Court has explicitly relied on this Restatement. Cemen Tech, Inc. v. Three D Indus., 

L.L.C., 753 N.W.2d 1, 6–7 (Iowa 2008) (“The Restatement (Third) of Unfair Competition (1995) 

[hereinafter Restatement] is intended to be consistent with the Uniform Trade Secrets Act, such 

as our Code chapter 550, and we rely on it here.). Although these particular sections have not yet 

been recognized (or rejected), this Restatement has been cited by Iowa’s appellate courts with 

approval for more than twenty years.  See, e.g., Reiff Funeral Homes, Inc. v. Reiff, 928 N.W.2d 

157, 2019 WL 1057308 at *6 (Iowa Ct. App. Mar. 6, 2019); Commercial Sav. Bank v. Hawkeye 

Fed. Sav. Bank, 592 N.W.2d 321, 326–27 (Iowa 1999). 

 Although Iowa has a statutory trademark scheme laid out in Iowa Code Chapter 548, 

Iowa courts continue to recognize common law trademark rights. Commercial Sav. Bank, 592 

N.W.2d at 326. Iowa courts have also long recognized trade names as property rights. Sartor v. 

Schaden, 125 Iowa 696, 101 N.W. 511, 513 (1904). 
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 For the foregoing reasons, the Court denies the Motion to Dismiss Counts II, III, and V. 

The Court also denies the Plaintiff’s request for a more definite statement. The factual basis for 

these Counts is clear. The requested “basis for [Plaintiff’s] assertions that these claims are 

recognized under Iowa’s common law,” Defendant’s Memorandum p. 4, has been addressed by 

Plaintiff’s Memorandum in Resistance to the Motion to Dismiss.  

Statutes of Limitations 

 This argument is easily disposed of. Defendant continues to engage in the conduct that 

serves as the basis of the lawsuit. Thus, the conduct is well within any applicable statute of 

limitations. Whether the continuing tort doctrine applies is a question that may impact the length 

of time for which Plaintiff may seek damages, but it need not be applicable for the Plaintiff’s 

claims to survive the Motion to Dismiss. 

Conclusion 

 Defendant’s Motion to Dismiss is DENIED in its entirety.  

 IT IS SO ORDERED.  

  

 

E-FILED  2020 AUG 18 3:54 PM POLK - CLERK OF DISTRICT COURT



State of Iowa Courts

Type: OTHER ORDER

Case Number Case Title

CVCV060249 ESTATE OF BISIGNANO VS EXILE BREWING COMPANY LLC

So Ordered

Electronically signed on 2020-08-18 15:54:35     page 8 of 8

E-FILED  2020 AUG 18 3:54 PM POLK - CLERK OF DISTRICT COURT


	Opposition to Motion to Suspend
	Certificate of Transmission
	Certificate of Service
	Attachment 1
	Attachment 2

