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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Estate of Ruth C. Bisignano,
Petitioner, CANCELLATION NO.: 92079178

V.
Exile Brewing Company, LLC,

Registrant.

REGISTRANT’S RESPONSE TO BOARD ORDER

COMES NOW Registrant, Exile Brewing Company, LLC (hereinafter “Registrant’), by
and through its undersigned counsel, and hereby submits the following Response to Board Order
(the “Response™).

1. Registrant filed a Motion to Suspend Pending Disposition of Civil Action on April
4,2022. (TTABVUE Dkt. #5). Petitioner, Estate of Ruth C. Bisignano (hereinafter “Petitioner”),
filed its Opposition to Registrant’s Motion to Suspending Pending Outcome of Civil Action on
April 11, 2022. (TTABVUE Dkt. #6). Registrant filed a Reply in Support of Motion to Suspend
Pending Outcome of Civil Action on April 29, 2022. (TTABVUE Dkt. # 8).

2. On June 13,2022, the Board issued an order requiring the parties provide the Board
with copies of their respective pleadings in the civil action and, until such pleadings are received,
the Board deferred consideration of the Motion to Suspend Pending Disposition of Civil Action.
(TTABVUE Dkt. #9).

3. In response to the Board’s request, submitted with this Response are Registrant’s
pleadings in case number 05771CVCV060249 in the Iowa District Court for Polk County.

Petitioner’s Second Amended Petition in case number 05771CVCV060249 introduced, for the first



time, claims under the Lanham Act. In view of this, Registrant removed the case to the United
States District Court for the Southern District of Iowa, Central Division. Therefore, also submitted
with this Response are Registrant’s pleadings in case number 4:22CV00121 in the United States
District Court for the Southern District of Iowa, Central Division. Finally, related probate matters,
now up on appeal to the Iowa Supreme Court in case number 22-0288, which relate to the
Petitioner’s ability to litigate the aforementioned claim, are also being submitted.

WHEREFORE, Registrant, Exile Brewing Company, LLC, respectfully submits that this
Response complies with the Board Order and respectfully prays this Board grant the Motion to
Suspend Pending Outcome of Civil Action and issue an Order suspending this cancellation
proceeding until the outcome of the Civil Action, and for such other and further relief as the Board

deems appropriate under the circumstances.

Respectfully submitted,

Date: July 15, 2022 /Jordan E. Meggison-Decker /

Jordan E. Meggison-Decker, Reg. No. 74,127

State of Iowa Bar Member, Bar Membership No. 29872
BROWN WINICK LAW FIRM

666 Grand Avenue

Suite 2000, Ruan Center

Des Moines, Iowa 50309

Phone No.: 515-242-2400

Fax No.: 515-242-2488

Email: IP@brownwinick.com

Customer No. 47608

Date: July 15, 2022 /Nathan J. Borland/

Nathan J. Borland
State of lowa Bar member, Bar Membership No. 11802


mailto:IP@brownwinick.com

BROWN WINICK LAW FIRM

666 Grand Avenue

Suite 2000, Ruan Center

Des Moines, lowa 50309

Phone No.: 515-242-2400

Fax No.: 515-242-2488

Email: nate.borland @brownwinick.com

ATTORNEYS FOR REGISTRANT
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CERTIFICATE OF TRANSMISSION UNDER TBMP 110

I HEREBY CERTIFY that the foregoing Response to Board Order is being filed
electronically through http://estta.uspto.gov via the Trademark Trial and Appeal Board Electronic
Filing System on Friday, the 15 day of July, 2022.

Date: July 15, 2022 /Jordan E. Meggison-Decker/

Jordan E. Meggison-Decker, Reg. No. 74,127

State of Iowa Bar Member, Bar Membership No. 29872
BROWN WINICK LAW FIRM

666 Grand Avenue

Suite 2000, Ruan Center

Des Moines, Iowa 50309

Phone No.: 515-242-2400

Fax No.: 515-242-2488

Email: IP@brownwinick.com

Customer No. 47608

Date: July 15, 2022 /Nathan J. Borland/

Nathan J. Borland

State of lTowa Bar member, Bar Membership No. 11802
BROWN WINICK LAW FIRM

666 Grand Avenue

Suite 2000, Ruan Center

Des Moines, lowa 50309

Phone No.: 515-242-2400

Fax No.: 515-242-2488

Email: nate.borland@brownwinick.com

ATTORNEYS FOR REGISTRANT


http://estta.uspto.gov/
mailto:IP@brownwinick.com
mailto:nate.borland@brownwinick.com

CERTIFICATE OF SERVICE UNDER TBMP 113

I HEREBY CERTIFY that a true and complete copy of the foregoing Response to
Board Order has been served on the attorney/correspondent of record for the Petitioner,
Scott Wadding, by sending said copy on July 15, 2022 by electronic mail, to:

Scott Wadding
Sease & Wadding
104 SW Fourth St., Ste A
Des Moines, 1A 50309
United States
swadding(@seasewadding.com

scott.wadding(@gmail.com
Phone: 515-883-2222

Date: July 15, 2022 /Jordan E. Meggison-Decker/

Jordan E. Meggison-Decker, Reg. No. 74,127

State of Iowa Bar Member, Bar Membership No. 29872
BROWN WINICK LAW FIRM

666 Grand Avenue

Suite 2000, Ruan Center

Des Moines, Iowa 50309

Phone No.: 515-242-2400

Fax No.: 515-242-2488

Email: IP@brownwinick.com

Customer No. 47608

Date: July 15, 2022 /Nathan J. Borland/

Nathan J. Borland

State of lTowa Bar member, Bar Membership No. 11802
BROWN WINICK LAW FIRM

666 Grand Avenue

Suite 2000, Ruan Center

Des Moines, lowa 50309

Phone No.: 515-242-2400

Fax No.: 515-242-2488

Email: nate.borland@brownwinick.com

ATTORNEYS FOR REGISTRANT
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FEB 14, 2022 CLERK OF SUPREME COURT

ELECTRONICALLY FILED

IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

IN THE MATTER OF THE ESTATE OF
FRANK J. BISIGNANO

CASE NO. ESPR 40450

)
)
) NOTICE OF APPEAL
)

AND

IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

IN THE MATTER OF THE ESTATE OF
RUTH C. BISIGNANO

CASE NO. ESPR 33730

)
)
) NOTICE OF APPEAL
)

AND

IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY
ESTATE OF RUTH C. BISIGNANO, by and ) CASE NO. CVCV 060249
through its administrator, FRED )
HUNTSMAN, and ESTATE OF FRANK )
BISIGNANO, as successor in interest to )
RUTHIE BISIGNANO, by and through its )
administrator, FRED HUNTSMAN, ) NOTICE OF APPLICATION FOR
) INTERLOCUTORY APPEAL OF
Plaintiffs, ) January 18, 2022 ORDER
) (Hearing on Plaintiffs’ Motion to
) Reconsider is scheduled for March 8, 2022)
)
)
)
)

(Trial is scheduled for September 12, 2022)

Vs.
EXILE BREWING COMPANY, LLC,
Defendant.

TO:  Clerk of the District Court for Polk County, lowa, Clerk of the Supreme Court, and counsel
for the Estate of Ruth C. Bisignano and the Estate of Frank Bisignano.

Notice is given that Intervenor, Exile Brewing Company, LLC, pursuant to lowa R. App.
P. 6.103, appeals to the Supreme Court of Iowa from the final Order entered in these cases on the

31* day of January, 2022 and from all Orders therein including, but not limited to, the following:



1. On March 10, 2020, an Order was entered In the Matter of the Estate of Frank
Bisignano, Probate No. ESPR 040450, wherein the Probate Court found “good
cause has been shown for to reopen the administration of said decedent’s estate...”
Said decedent’s estate had been closed since April 21, 1999.

2. On September 22, 2020, an Order was entered In the Matter of the Estate of Ruth
Bisignano, Probate No. ESPR 033730, wherein the probate court found ‘“good
cause has been shown for to reopen the administration of said decedent’s estate...”
Said decedent’s estate had been closed since August 5, 1993.

3. On November 16, 2021, an Order was entered in both of the aforementioned cases,
at which time the Probate Court found that “new property” in the form of a
“misappropriation of intellectual property claim” had been found such that the
Probate Court had jurisdiction to re-open both of these Estates under Iowa Code
633.489. But, the Probate Court made no determination as to whether the actual
intellectual property of Ruth Bisignano forming the basis for the misappropriation
claim could and did descend to the heirs of Ruth Bisignano, instead of passing into
the public domain.

4. Pursuant to Iowa R. Civ. P. 1.904(2), a Motion to Reconsider the November 16,
2021 Order was timely filed by Exile on November 24, 2021 seeking that a decision
as to whether the intellectual property could and did descend through intestate
succession. An Order denying said Motion to Reconsider was entered on January
31, 2022. The Probate Court again made no determination as to whether the
intellectual property of Ruth Bisignano could and did descend to the heirs of Ruth
Bisignano, instead of passing into the public domain. The Probate Court held that
this is “an issue the District Court presiding over the complimentary civil case must
decide.”

Notice is further given that Exile Brewing Company, LLC, pursuant to lowa R. App. P.

6.104, intends to file an Application for Interlocutory Appeal to the Supreme Court of Iowa from
the Order entered on the 18" day of January, 2022 in the case titled Estate of Bisignano v. Exile
Brewing Company, Case No. CVCV 060249. Said Order “took no action” as it relates to
jurisdiction or standing, because it was of the position that the Probate Court should decide those

issues.



Notice is further given that, pursuant to Iowa R. Civ. P. 1.913, a Motion to Consolidate
these appeals will be filed to ensure that the issues of whether Ruth Bisignano’s intellectual
property was capable of and did descend to her heirs are addressed. These issues are of significant
jurisdictional concern in that they bear on whether each of the above referenced Estates can be re-
opened under the Probate Court’s jurisdictional limitations, as well as whether the Estates have
standing to pursue (and the District Court has jurisdiction to hear) claims that the intellectual
property of Ruth Bisignano was misappropriated by Exile Brewing Company, LLC more than 20
years after Ruth Bisignano passed away intestate with no distribution of her intellectual property
being made in the 1993 proceedings to close her estate.

Dated this 14" day of February, 2022.

EXILE BREWING COMPANY, LLC, Defendant,

By:_ /s/ Kristina J. Kamler
ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower
Omaha, Nebraska 68102
(402) 348-0900 Fax (402) 348-0904
Robert S. Keith, #AT0012066
rkeith@ekoklaw.com
Alexis M. Wright, #AT0013891
awright@ekoklaw.com
Kristina J. Kamler, #AT0009772
kkamler@ekoklaw.com




CERTIFICATE OF SERVICE

The undersigned certifies a copy of this notice of appeal was served on the 14" day of
February 2022, via electronic filing this document in the Court’s EDMS system and e-mail, upon
the clerk for the district court, the clerk of the supreme court, and the following individuals:

Matthew G. Sease, #AT0010484
Scott M. Wadding, #AT0010447
Sease & Wadding

104 S.W. 4 St., Suite A

Des Moines, IA 50309

(515) 883-2222 Fax (515) 883-2233
msease @seasewadding.com
swadding @seasewadding.com

Zoila Chamale

Court Reporter, Probate Court Motion to Dismiss held September 28, 2021
5" Judicial District — Official Court Reporter

Phone: 515-286-2163

zoila.chamale @iowacourts.gov

Lindsay Beni

Court Reporter, District Court MSJ Hearing, held September 17, 2021
5" Judicial District — Official Court Reporter

Phone: 515-286-3231

lindsay.beni @iowacourts.gov

/s/ Kristina J. Kamler




ELECTRONICALLY FILED FEB 16,2022 CLERK OF SUPREME COURT

E-FILED 2022 FEB 16 8:40 AM POLK - CLERK OF DISTRICT COURT

Rpt ID : CPW200 Iowa Court Information System Page: 1
Rpt Date: 16-FEB-22 POLK

Rpt Time: 08:19 AM Clerk of Court - POLK COUNTY CLERK OF COURT,

Rpt Beg : 17-SEP-20 Combined General Docket

Rpt End : 16-FEB-22

Case 05-77-1- -ES-PR033730
Title ESTATE OF RUTH BISIGNANO

———————————————————————————————— Case Header —-————————————————————————————————

Sub-Type Estate Nature
Initiated 17-SEP-20 Milestone APPEALED Mil Dt 14-FEB-22
Judge Tp Jud Dt Agency Pin

Agency Name

Role Name
OBLIGOR ESTATE OF RUTH BISIGNANO
Litigant Pin PK4718670

NO ACCESS NONPARTY FILER EXILE BREWING CO LLC
Litigant Pin PK4696876

JUDGE PROBATE, POLK
Litigant Pin PK4440067

DECEASED INDIVIDUAL BISIGNANO, RUTH C
Litigant Pin PK4717852
Attorney (s) AT0010484 SEASE, MATTHEW GRANT

AT0010447 WADDING, SCOTT MICHAEL

ADMINISTRATOR HUNTSMAN, FRED
Litigant Pin PK4512870
Attorney (s) AT0009962 GREEN, AMANDA LEE

77777777777777777777777777777777 Papers Filed ————-——--—-————--mm
Filed Date / Time Seq Event Reference St

17-SEP-20 03:00 PM 0 OTOoT C Description OTHER EVENT
Comment (s) TRANSFERRED FROM BOOK - CASE CLOSED 08/05/1993

18-SEP-20 04:52 PM 0 PREQ C Description PETITION REQUESTED
Filed By AT0009962 GREEN, AMANDA LEE
Comment (s) TO REOPEN ESTATE AND APPOINT ADMINISTRATOR

18-SEP-20 04:52 PM 1 FocCp C Description AFF OF COMPENSATION
Filed By AT0009962 GREEN, AMANDA LEE
Comment (s) OF INDIVIDUAL

18-SEP-20 04:52 PM 2 FOCP C Description AFF OF COMPENSATION
Filed By AT0009962 GREEN, AMANDA LEE
Comment (s) OF ATTORNEY

18-SEP-20 04:52 PM 3 OATH C Description OATH
Filed By AT0009962 GREEN, AMANDA LEE
Comment (s) COURT OFFICER FRED HUNTSMAN



E-FILED 2022 FEB 16 8:40 AM POLK - CLERK OF DISTRICT COURT

Rpt ID : CPW200 Iowa Court Information System Page: 2
Rpt Date: 16-FEB-22 POLK

Rpt Time: 08:19 AM Clerk of Court - POLK COUNTY CLERK OF COURT,

Rpt Beg : 17-SEP-20 Combined General Docket

Rpt End : 16-FEB-22

Case 05-77-1- -ES-PR033730
Title ESTATE OF RUTH BISIGNANO

———————————————————————————————— Papers Filed ————————————————————————————————
Filed Date / Time Seq Event Reference St

18-SEP-20 04:52 PM 4 DOAT C Description DESIGNATION OF ATTORNEY
Filed By AT0009962 GREEN, AMANDA LEE

22-SEP-20 08:22 AM 0 NOOT C Description NOTICE
Comment (s) OF CONVERSION TO ELECTRONIC FILING

22-SEP-20 08:22 AM 1 ORCC C Description CONVERSION ORDER

22-SEP-20 12:17 PM 0 ORAP C Description ORDER APPOINTING
Filed By PK4147993 BLOCK, CRAIG E
Comment (s) FRED HUNTSMAN AS ADMINISTRATOR; NO BOND

22-SEP-20 01:36 PM 0 LEAP C Description LETTERS OF APPOINTMENT
Filed By PK1010343 CLERK OF COURT, (PROBATE)
Comment (s) FRED HUNTSMAN AS ADMINISTRATOR

25-SEP-20 03:04 PM 0 AFOT C Description OTHER APPLICATION
Filed By AT0009962 GREEN, AMANDA LEE
Comment (s) TO EMPLOY LITIGATION COUNSEL

28-SEP-20 04:47 PM 0 OROT C Description OTHER ORDER
Filed By PK4147993 BLOCK, CRAIG E
Comment (s) GRANTING APPLICATION TO EMPLOY LITIGATION COUNSEL

01-JUN-21 07:22 AM 0 CTOT C Description OTHER CITATION
Comment (s) NOTICE OF DELINQUENCY FOR ESTATES
** INVENTORY REPORT not filed. **
Due Date: 12/21/2020.

01-JUN-21 07:29 AM 0 CTOT X Description OTHER CITATION
* Entered in error *
Comment (s) NOTICE OF DELINQUENCY FOR ESTATES
** INVENTORY REPORT not filed. **
Due Date: 12/21/2020.
DUPLICATE

01-JUN-21 08:15 AM 0 CTOT X Description OTHER CITATION
* Entered in error *

Comment (s) NOTICE OF DELINQUENCY FOR ESTATES



E-FILED 2022 FEB 16 8:40 AM

POLK - CLERK OF DISTRICT COURT

Page: 3

Rpt ID CPW200 Iowa Court Information System

Rpt Date: 16-FEB-22 POLK

Rpt Time: 08:19 AM Clerk of Court - POLK COUNTY CLERK OF COURT,
Rpt Beg 17-SEP-20 Combined General Docket

Rpt End : 16-FEB-22

Case 05-77-1- -ES-PR033730
Title ESTATE OF RUTH BISIGNANO
———————————————————————————————— Papers Filed

Filed Date / Time Seq Event Reference St
01-JUN-21 08:15 AM 0
* Entered in error *

** INVENTORY REPORT not filed.

CTOT X Description

Comment (s) ot

Due Date: 12/21/2020.
DUPLICATE
17-JUN-21 09:11 AM 0 RPIN C Description
Filed By AT0009962 GREEN, AMANDA LEE
18-AUG-21 11:09 AM 0 APAP C Description

Filed By AT0010484 SEASE, MATTHEW GRANT
Comment (s) ON BEHALF OF THE ESTATE OF RUTH BISIGNANO
18-AUG-21 11:11 AM 0 APAP C

Filed By AT0010447 WADDING, SCOTT MICHAEL

ON BEHALF OF THE ESTATE OF RUTH BISIGNANO

Description

Comment (s)

19-AUG-21 10:00 AM 0 APAP C Description
Filed By AT0009772 KAMLER, KRISTINA JANICE
Comment (s) OF APPEARANCE OF COUNSEL
FOR EXILE BREWING COMPANY LLC
19-AUG-21 10:10 AM 0 MOOT C Description

Filed By AT0009772 KAMLER, KRISTINA JANICE
Comment (s) FOR PROTECTIVE ORDER
19-AUG-21 10:10 AM 1
Filed By AT0009772 KAMLER,

AFSR C
KRISTINA JANICE

Description

19-AUG-21 10:29 AM 0 MTDS C Description
Filed By AT0009772 KAMLER, KRISTINA JANICE

Comment (s) VACATE AND CLOSE THESE PROCEEDINGS

19-AUG-21 10:29 AM 1 OToT C Description

Filed By AT0009772 KAMLER, KRISTINA JANICE

Comment (s) STATEMENT OF UNDISPUTED FACTS

OTHER CITATION

INVENTORY REPORT

APPEARANCE

APPEARANCE

APPEARANCE

MOTION

APPLICATION TO RESTRICT ACCESS TO RECORDS

MOTION TO DISMISS

OTHER EVENT



E-FILED 2022 FEB 16 8:40 AM POLK - CLERK OF DISTRICT COURT

Rpt ID : CPW200 Iowa Court Information System Page: 4
Rpt Date: 16-FEB-22 POLK

Rpt Time: 08:19 AM Clerk of Court - POLK COUNTY CLERK OF COURT,

Rpt Beg : 17-SEP-20 Combined General Docket

Rpt End : 16-FEB-22

Case 05-77-1- -ES-PR033730
Title ESTATE OF RUTH BISIGNANO

———————————————————————————————— Papers Filed ————————————————————————————————
Filed Date / Time Seq Event Reference St

19-AUG-21 10:29 AM 2 0TOT C Description OTHER EVENT
Filed By AT0009772 KAMLER, KRISTINA JANICE
Comment (s) INDEX OF EVIDENCE

19-AUG-21 01:33 PM 0 OROT C Description OTHER ORDER
Filed By PK4147993 BLOCK, CRAIG E
Comment (s) TO SEAL RECORDS

26-AUG-21 10:52 AM 0 MOOT C Description MOTION
Filed By AT0010484 SEASE, MATTHEW GRANT
Comment (s) UNOPPOSED MOTION TO EXTEND DEADLINE TO RESPOND TO MOTION TO
VACATE, DISMISS AND RECLOSE

27-AUG-21 01:52 PM 0 OROT C Description OTHER ORDER
Filed By PK4147993 BLOCK, CRAIG E
Comment (s) EXTENDING DEADLINE TO RESPOND TO 08/30/2021

30-AUG-21 04:18 PM 0 REST C Description RESISTANCE
Filed By AT0010484 SEASE, MATTHEW GRANT
Comment (s) ESTATE'S RESISTANCE TO MOTION TO VACATE, DISMISS AND RECLOSE

30-AUG-21 04:18 PM 1 BRIF C Description BRIEF
Filed By AT0010484 SEASE, MATTHEW GRANT
Comment (s) ESTATE'S BRIEF IN SUPPORT OF RESISTANCE TO MOTION TO VACATE,
DISMISS AND RECLOSE

30-AUG-21 07:17 PM 0 NOOT C Description NOTICE
Filed By AT0010484 SEASE, MATTHEW GRANT
Comment (s) NOTICE OF ATTACHMENT IN SUPPORT OF MOTION TO STRIKE AND
RESISTANCE

02-SEP-21 11:16 AM 0 ODHR C Description ORDER SETTING HEARING
Filed By PK4147993 BLOCK, CRAIG E
Comment (s) HEARING SCHEDULED 9/28/2021 AT 2PM

03-SEP-21 12:58 PM 0 MOOT C Description MOTION
Filed By AT0009772 KAMLER, KRISTINA JANICE
Comment (s) TO EXTEND DEADLINES (UNOPPOSED)



E-FILED 2022 FEB 16 8:40 AM POLK - CLERK OF DISTRICT COURT

Page: 5

Rpt ID CPW200 Iowa Court Information System

Rpt Date: 16-FEB-22 POLK

Rpt Time: 08:19 AM Clerk of Court - POLK COUNTY CLERK OF COURT,
Rpt Beg 17-SEP-20 Combined General Docket

Rpt End : 16-FEB-22

Case 05-77-1- -ES-PR033730
Title ESTATE OF RUTH BISIGNANO
———————————————————————————————— Papers Filed

Filed Date / Time Seq Event Reference St
07-SEP-21 08:58 AM 0 OROT
Filed By PK4147993 BLOCK, CRAIG E

DEADLINE TO REPLY EXTENDED TO 09/13/21

C Description
Comment (s)
13-SEP-21 06:20 PM 0 OTOoT

Filed By AT0009772 KAMLER, KRISTINA JANICE
REPLY IN SUPPORT OF EXILE'S MOTION

C Description
Comment (s)
13-SEP-21 06:20 PM 1 OTOoT

Filed By AT0009772 KAMLER, KRISTINA JANICE
SUPPORTING DOCUMENTS FOR EXILE'S REPLY

C Description

Comment (s)

OTHER ORDER

OTHER EVENT

OTHER EVENT

COURT REPORTER MEMORANDUM AND CERTIFICATE - WITH FE

29-SEP-21 11:48 AM 0 CRMC C Description
Filed By PK4555503 CHAMALE, ZOILA
Comment (s) MOTION 9/28/21; JUDGE BLOCK; $40
16-NOV-21 05:19 PM 0 OROT C Description OTHER ORDER
Filed By PK4147993 BLOCK, CRAIG E
Comment (s) MOTION FOR ATTORNEYS' FEES IS DENIED; MOTION TO VACATE AND

DISMISS IS DENIED

24-NOV-21 02:45 PM 0 MOOT C
Filed By AT0009772 KAMLER, KRISTINA JANICE

TO RECONSIDER, RECAST, AND AMEND, ALTERNATIVE,
LEAVE TO PETITION TO INTERVENE

Description

Comment (s)

24-NOV-21 02:45 PM 1 BRIF C
Filed By AT0009772 KAMLER, KRISTINA JANICE

Description

Comment (s)
2021 ORDER

07-DEC-21 03:03 PM 0 REST
Filed By AT0010484 SEASE, MATTHEW GRANT

C Description

Comment (s) ESTATES' RESISTANCE TO EXILE BREWING COMPANY'S
RECONSIDER
10-DEC-21 01:12 PM 0 BRIF C Description

Filed By AT0009772 KAMLER, KRISTINA JANICE

Comment (s)

MOTION

MOTION FOR

BRIEF

IN SUPPORT OF MOTION TO RECONSIDER THIS COURT'S NOVEMBER 17,

RESISTANCE

MOTION TO

BRIEF

REPLY IN SUPPORT OF MOTION TO RECONSIDER THIS COURT'S NOV.



E-FILED 2022 FEB 16 8:40 AM POLK - CLERK OF DISTRICT COURT

Rpt ID : CPW200 Iowa Court Information System Page: 6
Rpt Date: 16-FEB-22 POLK

Rpt Time: 08:19 AM Clerk of Court - POLK COUNTY CLERK OF COURT,

Rpt Beg : 17-SEP-20 Combined General Docket

Rpt End : 16-FEB-22

Case 05-77-1- -ES-PR033730
Title ESTATE OF RUTH BISIGNANO

———————————————————————————————— Papers Filed ————————————————————————————————
Filed Date / Time Seq Event Reference St

10-DEC-21 01:12 PM 0 BRIF C Description BRIEF
Filed By AT0009772 KAMLER, KRISTINA JANICE
Comment (s) 17, 2021 ORDER

18-JAN-22 03:10 PM 0 RPRY C Description PROBATE INTERLOCUTORY REPORT
Filed By AT0009962 GREEN, AMANDA LEE

31-JAN-22 02:36 PM 0 OROT C Description OTHER ORDER
Filed By PK4147993 BLOCK, CRAIG E
Comment (s) DENYING EXILE'S MOTION TO RECONSIDER, RECAST AND AMEND AND
MOTION FOR LEAVE TO PETITION TO INTERVENE

14-FEB-22 12:37 PM 0 NOAP C Description NOTICE OF APPEAL
Filed By AT0009772 KAMLER, KRISTINA JANICE
Comment (s) (RUTH)



E-FILED 2022 FEB 16 8:40 AM POLK - CLERK OF DISTRICT COURT

Rpt ID : FM8070 Iowa Court Information System Page: 1
Rpt Date: 16-FEB-22 POLK

Rpt Time: 08:19 AM Clerk of Court - POLK COUNTY CLERK OF COURT

Rpt Beg : 17-SEP-20 Case Financial Management

Rpt End : 16-FEB-22 Financial Summary

Case ID : 05-77-1- -ES-PR033730 Title: ESTATE OF RUTH BISIGNANO

Obligor PIN: Q@ Name

Obligee PIN: ee Name

Payor PIN : ee Name

Payee PIN : Qe Name

|- Financial Summary ———-———————=——=—————— -

Filed Dt Filed Tm Sq F-Cd C Description Owed Amount Paid Amount Due Amount
31-JAN-22 12:00 AM 1 P531 C PROBATE ENTERING ORDER $10.00 $.00 $10.00
16-NOV-21 12:00 AM 1 P531 C PROBATE ENTERING ORDER $10.00 $.00 $10.00
29-SEP-21 11:48 AM 1 CF01 C COURT REPORTER SERVICES $40.00 $.00 $40.00
07-SEP-21 12:00 AM 1 P531 C PROBATE ENTERING ORDER $10.00 $.00 $10.00
02-SEP-21 12:00 AM 1 P531 C PROBATE ENTERING ORDER $10.00 $.00 $10.00
27-AUG-21 12:00 AM 1 P531 C PROBATE ENTERING ORDER $10.00 $.00 $10.00
19-AUG-21 12:00 AM 1 P531 C PROBATE ENTERING ORDER $10.00 $.00 $10.00
28-SEP-20 12:00 AM 1 P531 C PROBATE ENTERING ORDER $10.00 $.00 $10.00
22-SEP-20 12:00 AM 1 P531 C PROBATE ENTERING ORDER $10.00 $.00 $10.00
|- Financial Totals —————————————————————————————
Case Number Owed Amount Paid Amount Due Amount
Court Costs $120.00 $.00 $120.00
All Other $.00 $.00 $.00

** Grand Totals $120.00 $.00 $120.00



E-FILED 2022 FEB 16 9:10 AM POLK - CLERK OF DISTRICT COURT

State of lowa Courts

Type: COMBINED GENERAL DOCKET REPORT
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ESPR033730 ESTATE OF RUTH BISIGNANO

So Ordered

Cabi K

Cindi Richey, Clerk of Court Designee,
Polk County Iowa

Electronically signed on 2022-02-16 09:10:22 page 8 of 8



FEB 16, 2022 CLERK OF SUPREME COURT

ELECTRONICALLY FILED

IN THE IOWA SUPREME COURT

IN THE MATTER OF THE ESTATE OF
FRANK J. BISIGNANO,

Supreme Court No. 22-0288

)

)

) Polk County District Court, CASE NO. ESPR
) 040450

AND

IN THE IOWA SUPREME COURT

IN THE MATTER OF THE ESTATE OF
RUTH C. BISIGNANO,

Supreme Court No. 22-0289

)

)

) Polk County District Court, CASE NO. ESPR
) 033730

AND

IN THE IOWA SUPREME COURT

ESTATE OF RUTH C. BISIGNANO, by and
through its administrator, FRED
HUNTSMAN, and ESTATE OF FRANK
BISIGNANO, as successor in interest to
RUTHIE BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

Supreme Court No. 22-0290

Polk County District Court, CASE NO.
CVCYV 060249

Plaintiffs/Appellees,
Vs.

)
)
)
)
)
)
)
)
)
)
)
EXILE BREWING COMPANY, LLC, )
)
Defendant/Appellant. )
MOTION TO CONSOLIDATE
COMES NOW Defendant/Appellant, Exile Brewing Company, LLC (“Exile”), pursuant
to Iowa R. App. P. 6.104, 6.1002, and 3.1007, and respectfully requests that the Court consolidate

each of the above referenced appeals for briefing, oral argument, and a decision. This is because



the issues in all of these appeals are generally the same and arise from the same facts.

All of these appeals arise from the claims of Fred Huntsman (“Fred”). Fred claims that, as
an heir to Ruth C. Bisignano (‘“Ruth”), he has inherited the exclusive right use of Ruth’s name and
likeness. To pursue this claim, Fred filed Petitions to Reopen the Estate of Ruth and her last
husband, Frank Bisignano (“Frank”), more than 20 years after each of these individuals passed
away in 1993 and 1996, respectively. The Estates of Ruth and Frank were closed in 1993 and 1999,
respectively. Fred also claims the re-opened Estates have standing to file a civil lawsuit against
Defendant, Exile Brewing Company, LLC (“Exile”). Exile has been using the name “RUTHIE”
and a cartooned character of Ruth in association with its craft brewery since 2012. Fred became
aware of Exile’s alleged use of Ruth’s name and likeness in 2014. Yet, Fred did not file the
Petitions to Reopen these Estates or the Petition alleging Exile “misappropriated” Ruth’s
intellectual property until June 1, 2020.

Due to the extensive lapse of time and failure of anyone within Ruth’s alleged line of
succession to use or claim a right to use Ruth’s name and likeness, it is Exile’s position that Ruth’s
name and likeness passed into the public domain, not to Ruth’s alleged heirs.

In pursuit of this defense, Exile filed a Motion to Dismiss the probate cases arguing the
Probate Court did not have jurisdiction to re-open these Estates under Iowa Code §633.487; see
also Cowins v. Tool, 36 Towa 82 (Iowa 1973); see also Whiteley v. Mills, 239 Towa 80 (1947)(there
is no jurisdiction to re-open the settlement of an estate, absent a showing of fraud in the
administration). Jurisdiction to re-open the estate cannot be conferred upon the Court by consent.
Morris Plan Co. of lowa v. Brauner, 458 N.W.2d 853 (1990); Youngblut v. Youngblut, 945 N.W.25
(Iowa 2020). Because the Probate Court does not have jurisdiction to re-open these Estates, no

alleged heirs to Ruth Bisignano have standing to file a “misappropriation” of intellectual property



claim in any District Court of lowa. As such, Exile also filed a Motion for Summary Judgment in
the complimentary District Court case, requesting the case be dismissed for lack of standing and
jurisdiction.

When deciding Exile’s Motion to Dismiss, the Probate Court held that it had jurisdiction
to re-open the probate cases because a “misappropriation” claim could result in the Estates
recovering proceeds or new property to be distributed. Thus, the Probate Court held it could re-
open the estates under lowa Code 633.489 to distribute this “new property.” But the Probate Court
declined to decide whether Ruth’s name and likeness (i.e., intellectual property forming the basis
of the misappropriation claim) passed into the public domain, instead of to Ruth’s heirs through
intestate succession. The Probate Court specifically held this was an issue for the District Court to
decide in a complimentary case filed by the Estates against Exile. In the complimentary case, the
District Court, likewise, declined to decide whether Ruth’s name and likeness passed into the
public domain, instead of to her heirs, holding that issue was for the Probate Court to decide.

The Probate Court’s Order was a final appealable order and, thus, the issue is ripe for appeal
in those cases. Because the two Courts have deferred to one another on the key jurisdictional and
standing issues in the cases, judicial efficiency would be best served if the Iowa Supreme Court
consolidated the appeals of all of these orders and decided them at the same time. This would
promote judicial efficiency by preventing multiple, potentially inconsistent, rulings and multiple
appeals arising from the same facts. If as a result of this appeal it is determined that the Estates
cannot be re-opened, it will also deprive the District Court of jurisdiction to try the claims asserted
by the Estates against Exile. Trial on the issues against Exile should not be allowed to go forward
without at least some court deciding the key standing and jurisdictional issue — did Ruth’s name

and likeness pass into the public domain, as opposed to her heirs.



WHEREFORE, Exile respectfully requests that that the lowa Supreme Court consolidate
all three of the above referenced appeals for purposes of briefing, oral argument, and a decision of
the issues.

EXILE BREWING COMPANY, LLC,
Defendant/Appellant,

By:  /s/ Kristina J. Kamler
ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower
Omaha, Nebraska 68102
(402) 348-0900 Fax (402) 348-0904
Robert S. Keith, #AT0012066
rkeith@ekoklaw.com
Kristina J. Kamler, #AT0009772
kkamler @ekoklaw.com
Alexis M. Wright, #AT0013891
awright@ekoklaw.com

CERTIFICATE OF SERVICE

The undersigned certifies a copy of this notice of appeal was served on the 16" day of
February 2022, via electronic filing this document in the Court’s EDMS system and e-mail, upon
the clerk for the district court, the clerk of the supreme court, and the following individuals:

Matthew G. Sease, #AT0010484
Scott M. Wadding, #AT0010447
Sease & Wadding

104 S.W. 4 St., Suite A

Des Moines, IA 50309

(515) 883-2222 Fax (515) 883-2233
msease @seasewadding.com
swadding @seasewadding.com

Zoila Chamale

Court Reporter, Probate Court Motion to Dismiss held September 28, 2021
5" Judicial District — Official Court Reporter

Phone: 515-286-2163

zoila.chamale @iowacourts.gov




Lindsay Beni

Court Reporter, District Court MSJ Hearing, held September 17, 2021
5% Judicial District — Official Court Reporter

Phone: 515-286-3231

lindsay.beni @iowacourts.gov

/s/ Kristina J. Kamler




CLERK OF SUPREME COURT

MAR 04, 2022

ELECTRONICALLY FILED

IN THE IOWA SUPREME COURT

IN THE MATTER OF THE ESTATE OF
FRANK J. BISIGNANO,

Supreme Court No. 22-0288

)

)

) Polk County District Court, CASE NO. ESPR
) 040450

AND

IN THE IOWA SUPREME COURT

IN THE MATTER OF THE ESTATE OF
RUTH C. BISIGNANO,

Supreme Court No. 22-0289

)

)

) Polk County District Court, CASE NO. ESPR
) 033730

AND

IN THE IOWA SUPREME COURT

ESTATE OF RUTH C. BISIGNANO, by and
through its administrator, FRED
HUNTSMAN, and ESTATE OF FRANK
BISIGNANO, as successor in interest to
RUTHIE BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

Supreme Court No. 22-0290

Polk County District Court, CASE NO.
CVCYV 060249

)

)

)

)

)

)

)
Plaintiffs/Appellees, )

)

Vs. )

)

EXILE BREWING COMPANY, LLC, )
)
)

Defendant/Appellant.

REPLY IN SUPPORT OF EXILE’S MOTION TO CONSOLIDATE
COMES NOW Defendant, Exile Brewing Company, LLC (“Exile”), by and through its
undersigned counsel, and replies to Plaintiffs’ Resistance to its Motion to Consolidate multiple

appeals.



Plaintiffs solely resist the consolidation of an Interlocutory Appeal of a District Court Order
with the appeals of two related orders issued by the Probate Court. Plaintiffs argue that the District
Court’s January 18, 2022 Order on summary judgment “involve[es] unique and separate issues of
law unrelated to any issues presented in the Probate Appeals.” The argument ignores the clear and
undisputed language in the District Court’s January 18, 2022 Order and the basis for Exile’s
Application for Interlocutory Appeal. Mainly, the District Court’s January 18, 2022 Order
expressly deferred to the Probate Court to decide the issue of whether Ruth Bisignano’s intellectual
property descended to her heirs; the Probate Court’s two orders deferred to the District Court for
a decision of that the same issue. As such, the issues are not unique or separate; they are interrelated
related orders that depend upon one another. The fact that Exile has taken a position that one of
these Courts is the proper Court to decide the issue does not negate the clear issue that it seeks to
resolve through this appeal — one of the Courts needs to decide the issue and a decision on the
issue will affect the proceedings of both Courts.

As further support for this Reply, Exile incorporates herein its Reply in Support of its
Application for Interlocutory Appeal. Said Reply explains the judicial efficiencies that Exile seeks
to achieve and harms that it seeks to avoid with this Motion to Consolidate and the corresponding
Application for Interlocutory Appeal.

WHEREFORE, Exile respectfully reiterates its request that all three cases captioned
above be consolidated for purposes of appealing the two courts’ decisions to defer to each other
on the key standing and jurisdictional issue of whether and to what extent Ruth Bisignano’s

intellectual property descended to her alleged heirs via intestate succession.

EXILE BREWING COMPANY, LLC,
Defendant/Appellant,

By:  /s/ Kristina J. Kamler
ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower
Omaha, Nebraska 68102
(402) 348-0900 Fax (402) 348-0904
Robert S. Keith, #AT0012066
rkeith@ekoklaw.com
Kristina J. Kamler, #AT0009772
kkamler @ekoklaw.com
Alexis M. Wright, #AT0013891
awright@ekoklaw.com




CERTIFICATE OF SERVICE

The undersigned certifies a copy of this notice of appeal was served on the 4™ day of March,
2022, via electronic filing this document in the Court’s EDMS system and e-mail, upon the clerk
for the district court, the clerk of the supreme court, and the following individuals:

Matthew G. Sease, #AT0010484
Scott M. Wadding, #AT0010447
Sease & Wadding

104 S.W. 4 St., Suite A

Des Moines, IA 50309

(515) 883-2222 Fax (515) 883-2233
msease @seasewadding.com
swadding @seasewadding.com

/s/ Kristina J. Kamler




MAR 10, 2022 CLERK OF SUPREME COURT

ELECTRONICALLY FILED

IN THE SUPREME COURT OF IOWA

No. 22-0288
No. 22-0289

Polk County No. ESPR033730
Polk County No. ESPR040450

ORDER

IN THE MATTER OF THE ESTATE
OF RUTH C. BISIGNANO, Deceased.

EXILE BREWING COMPANY, LLC,
Appellant/Cross-Appellee,

VS.

ESTATE OF RUTH C. BISIGNANO,
Appellee/Cross-Appellant.

IN THE MATTER OF THE ESTATE
OF FRANK J. BISIGNANO, Deceased.

EXILE BREWING COMPANY, LLC,
Appellant/Cross-Appellee,

VS.

ESTATE OF FRANK J. BISIGNANO,
Appellee/Cross-Appellant.

This matter comes before the court upon the appellant’s motion to consolidate
supreme court case numbers 22-0288, 22-0289, and 22-0290.

The court notes the appellant’s request for interlocutory appeal in case number 22-
0290 was denied on March 10, 2022. Accordingly, the motion to consolidate the probate

appeals with case number 22-0290 is denied as moot. The motion to consolidate case

10f3



numbers 22-0288 and 22-0289 is granted. All further filings in this consolidated appeal

shall use case number 22-0288.

Copies to:

Robert Saltzman Keith

Elgles Ketcham Olson & Keith P.C.
1350 Woodmen Tower

Omaha, NE 68102

Kristina Janice Pfeifer

Elgles Ketcham Olson & Keith P.C.
1350 Woodmen Tower

Omaha, NE 68102

Alexis Mary Wright

Elgles Ketcham Olson & Keith P.C.
1350 Woodmen Tower

Omaha, NE 68102

Amanda Lee Green
Takekawa & Green PLLC
1610 S W Main St. Suite 207
Ankeny, [A 50023

Matthew Grant Sease
Sease & Wadding

104 SW 4th Street Suite A
Des Moines, IA 50309

Scott Michael Wadding
Sease & Wadding

104 SW 4th Street Suite A
Des Moines, IA 50309

20f3



State of Iowa Courts

Case Number Case Title
22-0288 In re Estate of Bisignano

So Ordered

B et

Bruce B. Zager. Senior Judge 'J i

Electronically signed on 2022-03-10 14:34:41
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CLERK OF SUPREME COURT

MAY 25, 2022

ELECTRONICALLY FILED

IN THE SUPREME COURT OF IOWA
No. 22-0288

Polk County No. ESPR033730
Polk County No. ESPR040450

ORDER
IN THE MATTER OF THE ESTATE
OF RUTH C. BISIGNANO, Deceased.

EXILE BREWING COMPANY, LLC,
Appellant/Cross-Appellee,

VS.

ESTATE OF RUTH C. BISIGNANO,
Appellee/Cross-Appellant.

IN THE MATTER OF THE ESTATE
OF FRANK J. BISIGNANO, Deceased.

EXILE BREWING COMPANY, LLC,
Appellant/Cross-Appellee,

VS.

ESTATE OF FRANK J. BISIGNANO,
Appellee/Cross-Appellant.

Upon review of the combined certificate filed on February 18, 2022, the court notes
that it was jointly filed in appeals 22-0288, 22-0289, and 22-0290, in anticipation
that all three appeals would be consolidated. This court subsequently consolidated
appeals 22-0288 and 22-0289, taken from Polk County case numbers ESPR033730 and
ESPR040450 respectively, but denied the application for interlocutory appeal in appeal
number 22-0290, which was taken from Polk County CVCV060249.

10f3



As the current combined certificate includes a request for a transcript that appears

to relate only to the proceedings in Polk CVCV060249, the appellant shall within
7 days of this order file an amended combined certificate which only orders the

necessary transcripts that are part of the record of this consolidated appeal.

Copies to:

Robert Saltzman Keith

Elgles Ketcham Olson & Keith P.C.

1350 Woodmen Tower
Omaha, NE 68102

Kristina Janice Pfeifer

Elgles Ketcham Olson & Keith P.C.

1350 Woodmen Tower
Omaha, NE 68102

Alexis Mary Wright

Elgles Ketcham Olson & Keith P.C.

1350 Woodmen Tower
Omaha, NE 68102

Amanda Lee Green
Takekawa & Green PL L C
1610 S W Main St. Suite 207
Ankeny, IA 50023

Matthew Grant Sease
Sease & Wadding

104 S W 4th Street Suite A
Des Moines, 1A 50309

Scott Michael Wadding
Sease & Wadding

104 S W 4th Street Suite A
Des Moines, 1A 50309

20f3



State of Iowa Courts

Case Number Case Title
22-0288 In re Estate of Bisignano

So Ordered

Tt C. Pl

Matthew C. McDermott, Justice

Electronically signed on 2022-05-25 14:46:06

30f3



CLERK OF SUPREME COURT

MAY 26, 2022

ELECTRONICALLY FILED

IN THE IOWA SUPREME COURT

IN THE MATTER OF THE ESTATE OF
FRANK J. BISIGNANO,

Supreme Court No. 22-0288

)

)

) Polk County District Court, CASE NO. ESPR
) 040450

AND

IN THE IOWA SUPREME COURT

IN THE MATTER OF THE ESTATE OF
RUTH C. BISIGNANO,

Supreme Court No. 22-0289

)

)

) Polk County District Court, CASE NO. ESPR
) 033730

AMENDED COMBINED CERTIFICATE

1. Notice of Appeal was filed in the District Court of Polk County, Iowa on February 14,
2022, appealing the following orders:
° The March 10, 2020 Order, November 16, 2021 Order, and January 31, 2022 Order
entered by Judge Craig Block in In the Matter of the Estate of Frank Bisignano,
Iowa Supreme Court Case No. 22-289.
. The September 22, 2020 Order, November 16, 2021 Order, and January 31, 2022
Order entered by Judge Craig Block In the Matter of the Estate of Ruth Bisignano,
Iowa Supreme Court Case No. 22-288.
2. I hereby order an amended transcript or portions thereof on the 26™ day of May 2022 from:
(1) Zoila Chamale
Polk County Courthouse
c/o Zoila Chamale
500 Mulberry St.
Des Moines, IA 50309

No arrangements have been made or suggested to delay the preparation thereof. Financial

arrangements have been made with the reporter in accordance with Iowa R. App. P. 6.803(5).



Payment will be made by private funds.

The following proceedings are ordered:

ey

Hearing on Appellant/Defendant’s Motion to Vacate, Dismiss, and Close
Proceedings, held September 28, 2021 before in: In the Matter of the Estate of
Frank Bisignano, Probate No. ESPR 040450, and In the Matter of the Estate of

Ruth Bisignano, Probate No. ESPR 033730.

FAILURE TO SPECIFY IN ADEQUATE DETAIL THOSE PROCEEDINGS TO BE

TRANSCRIBED, OR FAILURE TO MAKE PROMPT SATISFACTORY

ARRANGEMENTS TO PAY FOR THE TRANSCRIPT, ARE GROUNDS FOR

DISMISSAL OF THE APPEAL.

3. If Towa R. App. P. 6.303(2), 6.803(3), or 6.902(1) apply to this case, check category:

A contest as to custody of children, an adoption, or a juvenile proceeding affecting
child placement.

A termination of a parent-child relationship under Iowa Code chapter 600A.

A conviction and sentence on a plea of guilty or a sentence only.

A certified question of law under Iowa Code chapter 684A.

A lawyer disciplinary matter.

Involuntary mental health commitments under lowa Code chapter 229.

Involuntary substance abuse commitments under lowa Code chapter 125.

4. I assert in good faith that this appeal meets jurisdictional requirements and is from:

X

A final judgment, Order, or decree and a timely Notice of Appeal has been filed in

the following two cases: In the Matter of the Estate of Frank Bisignano, Probate No. ESPR

040450, and In the Matter of the Estate of Ruth Bisignano, Probate No. ESPR 033730.



A ruling entered in advance of a final judgment and permission to appeal has been

filed.

The names of the parties involved in this appeal and their designations in District Court are

shown below under column A. Their respective attorney’s names, law firms, addresses,

and telephone numbers are shown below under column B:

Column A Column B
Parties Attorneys
Appellant(s): Exile Brewing Company, LLC Kristina J. Kamler
Engles, Ketcham, Olson &
Keith, PC
1350 Woodmen Tower
Omaha, NE 68102
(402) 348-0900
Appellee(s): In re Estate of Frank Bisignano Matthew G. Sease
Scott M. Wadding
In re Estate of Ruth Bisignano Sease & Wadding

104 S.W. 4 St., Suite A
Des Moines, IA 50309
(515) 883-2222

(for all Appellees)

EXILE BREWING COMPANY, LLC, Defendant,

By:

/s/ Kristina J. Kamler

ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower

Omaha, Nebraska 68102

(402) 348-0900 Fax (402) 348-0904

Robert S. Keith, #AT0012066
rkeith@ekoklaw.com

Kristina J. Kamler, #AT0009772

kkamler @ekoklaw.com



CERTIFICATE OF SERVICE

The undersigned certifies a copy of this notice of appeal was served on the 26" day of May,
2022, via electronic filing this document in the Court’s EDMS system and e-mail, upon the clerk
for the district court, the clerk of the supreme court, and the following individuals:

Matthew G. Sease, #AT0010484
Scott M. Wadding, #AT0010447
Sease & Wadding

104 S.W. 4 St., Suite A

Des Moines, IA 50309

(515) 883-2222 Fax (515) 883-2233
msease @seasewadding.com
swadding @seasewadding.com

Zoila Chamale

Court Reporter, Probate Court Motion to Dismiss held September 28, 2021
5" Judicial District — Official Court Reporter

(515) 286-2163

zoila.chamale @iowacourts.gov

Lindsay Beni

Court Reporter, District Court MSJ Hearing, held September 17, 2021
5" Judicial District — Official Court Reporter

(515) 286-3231

lindsay.beni @iowacourts.gov

/s/ Kristina J. Kamler




ELECTRONICALLY FILED MAY 26, 2022 CLERK OF SUPREME COURT

IN THE SUPREME COURT OF IOWA
No. 22-0288

Polk County No. ESPR033730
Polk County No. ESPR040450

NOTICE OF BRIEFING DEADLINE
IN THE MATTER OF THE ESTATE
OF RUTH C. BISIGNANO, Deceased.

EXILE BREWING COMPANY, LLC,
Appellant/Cross-Appellee,

VS.

ESTATE OF RUTH C. BISIGNANO,
Appellee/Cross-Appellant.

IN THE MATTER OF THE ESTATE
OF FRANK J. BISIGNANO, Deceased.

EXILE BREWING COMPANY, LLC,
Appellant/Cross-Appellee,

VS.

ESTATE OF FRANK J. BISIGNANO,
Appellee/Cross-Appellant.

As all transcripts ordered for the appeal are now complete, the appellant shall file
and serve the proof brief and designation of appendix within 50 days of filing of this
notice. See lowa R. App. P. 6.901(1)(a).

EXTENSIONS OF TIME

As part of the court's ongoing efforts to reduce case-processing time, extension

requests will be closely scrutinized. Please be advised that appellate deadlines will be

strictly enforced.

10of4



If you need assistance to participate in court due to a disability, call the disability

coordinator at 515-348-4700. Persons who are hearing or speech impaired may call

Relay Iowa TTY (1-800-735-2942). Disability coordinators cannot provide legal

advice.

Copies to:

Robert Saltzman Keith

Elgles Ketcham Olson & Keith P.C.

1350 Woodmen Tower
Omaha, NE 68102

Kristina Janice Pfeifer

Elgles Ketcham Olson & Keith P.C.

1350 Woodmen Tower
Omaha, NE 68102

Alexis Mary Wright

Elgles Ketcham Olson & Keith P.C.

1350 Woodmen Tower
Omaha, NE 68102

Amanda Lee Green
Takekawa & Green PL L C
1610 S W Main St. Suite 207
Ankeny, 1A 50023

Matthew Grant Sease
Sease & Wadding

104 S W 4th Street Suite A
Des Moines, IA 50309
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Scott Michael Wadding
Sease & Wadding

104 S W 4th Street Suite A
Des Moines, 1A 50309
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State of Iowa Courts

Case Number Case Title
22-0288 In re Estate of Bisignano

So Ordered

%%%W

Christine A. Mayberry, Deputy Clerk

Electronically signed on 2022-05-26 10:44:55
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JUL 14, 2022 CLERK OF SUPREME COURT

ELECTRONICALLY FILED

IN THE IOWA SUPREME COURT

NO. 22-0288

IN THE MATTER OF THE ESTATE OF RUTH C. BISIGNANO,
Deceased.

EXILE BREWING COMPANY, LLC
Appellant/Cross-Appellee

VS.

ESTATE OF RUTH C. BISIGNANO
Appellee/Cross-Appellant

IN THE MATTER OF THE ESTATE OF FRANK J. BISIGNANO,
Deceased.

EXILE BREWING COMPANY, LLC
Appellant/Cross-Appellee

VS.

ESTATE OF FRANK J. BISIGNANO
Appellee/Cross-Appellant

APPEAL FROM THE IOWA DISTRICT COURT FOR POLK
COUNTY
THE HONORABLE CRAIG E. BLOCK, ASSOCIATE PROBATE
JUDGE
FIFTH JUDICIAL DISTRICT
POLK COUNTY NOS. ESPR033730 | ESPR040450

PROOF BRIEF FOR APPELLANT/CROSS-
APPELLANT/INTERESTED PARTY, EXILE BREWING
COMPANY, LLC

1



ROBERT S. KEITH
rkeith @ekoklaw.com

KRISTINA J. KAMLER
kkamler @ekoklaw.com

ENGLES, KETCHAM, OLSON & KEITH, P.C.
1350 Woodmen Tower
1700 Farnam Street
Omaha, Nebraska 68102

ATTORNEYS FOR INTERVENOR - APPELLANT/CROSS-APPELLEE
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ROUTING STATEMENT

This case involves questions of first impression concerning a probate
court’s jurisdiction to reopen estates that had been closed for more than two
decades upon the alleged “discovery” of “intellectual” or other “intangible”
property, including a trademark. Iowa Code § 633.487 bars heirs of an estate
from contesting the correctness or legality of the inventory, accounting, or
distribution of a decedent’s property. Iowa Code §§ 633.488 and 633.489
allow for reopening an estate in limited circumstances. Those circumstances
do not allow a probate court to claw intangible property back from the public
domain, particularly when the property has been abandoned or disclaimed
under other Iowa laws, such as Iowa Code, Chapter 556 Disposition of
Unclaimed Property, lowa Code, Chapter 633E — Uniform Disclaimer of
Property Interest Act, and Iowa Code, Chapter 547, Registration and
Protection of Marks.

One type of “intellectual property” Fred Huntsman seeks to claim
through these reopened Estates is a “right of publicity” concerning the name,
likeness, and story of Ruth Bisignano, who was famous in the 1950’s and
died in 1993. This type of intellectual property has never been statutorily

adopted or judicially recognized in Iowa, demonstrating the changing legal
14



principles involved in this appeal. Due to the historical nature of the
information that Huntsman seeks the exclusive right to use, this case involves
important First Amendment issues. Such issues include whether a person or
entity talk about a historical figure without paying a fee to said figure’s heirs.

The case also raises questions of first impression regarding the
standing of remote heirs to reopen estates and the application of judicial
estoppel to prevent remote heirs from making inconsistent statements in
separate, more recent probate proceedings. Because this case revolves around
abandoned intellectual property, the case also presents issues of first
impression concerning the procedure for protecting properly reappropriated
intellectual property.

All of these issues present “substantial questions of enunciating or
changing legal principles” and “issues of broad public importance requiring
prompt or ultimate disposition by the supreme court,” which justify this

Court retaining the case. Iowa. R. App. Proc. 6.1101(2)(d) & ().
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STATEMENT OF THE CASE

Ruth Bisignano (“Ruth”) and Frank Bisignano (“Frank”) died in 1993
and 1996, respectively; their Estates were closed in 1993 and 1999,
respectively. App. __, ___ (FPR, Mar. 9, 2020; RPR, Sept. 18, 2020)!. On
March 9, 2020, Fred Huntsman (“Huntsman”) (a nephew to Frank) filed a
Petition to Reopen Frank’s Estate. Id. The Petition asserts the vague reason of
“investigating” and pursuing “potential claims” against a corporation as the
basis for reopening the Estates. App. ___ (FPR{7, Mar. 9, 2020). The Petition
asserts that Huntsman is a “qualified person” because he is the son of Barbara
Hammand, a named (but also deceased) beneficiary to Frank’s Estate, and
requested that he be appointed Administrator. App.___ (FPR { 8, Mar. 9,

2020).

' Per Iowa R. App. P. § 6.904, intelligible abbreviations for the record are as
follows: the first letter in each citation is either “F,” referencing Frank’s
Estate, Case No. ESPR040450 or “R” referencing Ruth’s Estate, Case No.
ESPRO0033730. The next letters represent the titled of the pleading, such as
“PR” for “Petition to Reopen,” “O” for “Order.” “MTD” for “Motion to
Dismiss,” “MTD Ex #” for “Motion to Dismiss Exhibit,” “RB” for “Reply
Brief,” MTR” for Motion to Reconsider,” “BMTR” for “Brief in support of
Motion to Reconsider,” “ATE” for “Application to Employ.” The date
represents the date the document was filed in each respective case.
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Within one day, the Probate Court entered an order reopening Frank’s
Estate. App. ___ (FO, Mar. 10, 2020). It did so without a hearing, witness
testimony, or exhibits to support its findings: (1) Huntsman “is a proper person
to present such Petition” or (2) “good cause has been shown [] to reopen the
administration”. App. ___ (Id.). It also did so without making any findings or
conclusions of law bearing on its own jurisdiction to reopen the Estate under
Iowa Code § 633.487-9. App. ___ (Id.).

On April 15, 2020, as the newly appointed Administrator for Frank’s
Estate, Huntsman filed an Application to Employ Litigation Counsel. App.
____(FATE, Apr. 15, 2020). Huntsman explained: “a dispute exists pertaining
to potential causes of action arising from Exile Brewing Company, LLC’s
unjustified and unpermitted knowing, willful, and intentional
misappropriation of the interests and rights in the name, identity, persona,
likeness, and symbol of the famous Des Moines bartender and tavern operator
Ruthie Bisignano.” App. ___ (FATE { 3, Apr. 15, 2020). Huntsman further
asserted Exile “has committed misappropriation under lowa common and
statutory law on the basis of invasion of privacy, unfair competition, deceptive

marketing, common law trade- and service mark infringement, and
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misappropriation under lowa Code chapter 714H.” App. ___ (FATE {4, Apr.
15, 2020).

Within one day, the Probate Court again granted Huntsman’s request.
App. ___ (FO, Apr. 16, 2020). It again did so without a hearing, witness
testimony, or exhibits. App. ____ (Id.). The Order, again, did not find any facts
or conclusions of law to support a determination that the Probate Court had
jurisdiction to reopen the Estate under Iowa Code § 633.487-9 or that
Huntsman was entitled to the relief he sought — authority to employ litigation
counsel to pursue the specific claims identified against Exile. App. ___ (Id.).

On behalf of Frank’s Estate, Huntsman filed suit against Exile on June
1, 2020. App. ___, (RMTD Ex. 15, Petition, Aug. 13, 2021). Thereafter,
Huntsman filed a Petition to Reopen Ruth’s Estate, as well as a Motion to
Employ Litigation Counsel for Ruth’s Estate. App. ___, _ (RPR, Sept. 18,
2020; RATE, September 25, 2020). As it did for Frank’s Estate, the Probate
Court granted the Petition and Motion without a hearing, witness testimony
or exhibits to support its findings. App.___, ___ (RO, Sept. 22, 2020; RO,
Sept. 28, 2020). It also did so without making any determination as to its own

jurisdiction to reopen the Estate under lowa Code § 633.487-9.
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Having been sued by Huntsman as Administrator for these Estates in a
collateral litigation and as a result of these Orders, Exile filed a Motion to
Dismiss, Vacate, and Close these Estates because, under Iowa Code

§ 633.487, Huntsman 1s barred from contesting the correctness or the legality

of the inventory, the accounting, distribution, or other acts of the personal

representative. App. ___, (FMTD, Aug. 13, 2021; RMTD, Aug. 19,

2021). This jurisdictional bar applies unless an exception to this bar set forth
in Jowa Code § 633.489 applies. Said statute allows for reopening an estate
only “if other property be discovered, if any necessary act remains
unperformed, or for any other proper cause.”

The name, identity, persona, likeness, and symbol of Ruth first
achieved public recognition in the 1950s. Ruth’s level of recognition dwindled
after the 1970’s when Ruth ceased balancing beer on her bosom, having run-
ins with the law, closed her business, and settled down to live a quiet life with
the last of her 9 husbands (16 marriages), Frank. App. ___ (FMTD Ex. 15,
Petition, Aug. 13, 2021). In any event, Ruth’s persona was not hidden and
waiting for “discovery.” But, it did materially change when she left the public

spotlight and no longer used her name and likeness for commercial purposes.
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Intellectual and intangible property is unique in that it is limited in
scope and duration. Accordingly, it changes over time and can pass into the
public domain, becoming available for reappropriation if it is not claimed or
maintained by its creators, authors, or assignees. Overlooking these unique
aspects of intangible and intellectual property, the Probate Court erroneously
classified “claims against Exile for, in part, misappropriating Ruthie’s name,
image, and likeness and her right to publicity” and the “potential proceeds
from the civil case” as “potential new property” or “other proper cause” for
reopening these Estates. App. ___ (RO, Nov. 16, 2021, p. 10). In doing so,
the Probate Court exceeded the jurisdictional authority granted to it under
Iowa Code § 633.489 and abused its discretion to hold that Huntsman was
entitled to property that (1) did not exist at the time of Ruth or Frank’s deaths,
(2) was not distributed to Huntsman, (3) was abandoned and/or disclaimed,
and (4) passed into the public domain. The Probate Court further erroneously

denied Exile’s Motion to Intervene in these probate proceedings, which Exile

% Although this Order includes the caption and references the Estate of Frank
Bisignano, Case No. ESPR040450, per the Docket Report for this case the
Order was not filed in or entered in the matter titled Estate of Frank Bisignano,
Case No. ESPR040450.
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sought to do for purposes of ensuring any intangible or intellectual property
rights awarded to Huntsman through these proceedings do not encroach upon
Exile’s established and registered trademark for the name “RUTHIE,” which
it uses in conjunction with the sale of craft beer.

Exile filed a Motion to Reconsider identifying the defects in the
findings of fact and conclusions of law reached by the Probate Court in these
Orders. App. ___,__ (FMTR, Nov. 24, 2021; RMTR, Nov. 24, 2021). Said
Motion was denied by the Probate Court on January 31, 2022. App._____ (RO,
Jan. 31,2022). In said Order, the Probate Court specifically refused to “make
aruling” as to whether Ruth’s intellectual property legally could, and actually
did, descend to the heirs of Ruth Bisignano instead of passing into the public
domain. App.___ (RO, p. 7, Jan. 31, 2022). And, it erroneously interpreted a
ruling on a Motion to Dismiss filed in the collateral case as “deciding” the
issue. App.___ (RO, p. 8, Jan. 31, 2022). The Probate Court further refused to

grant Exile leave to intervene in the probate proceedings. App.____ (RO, p. 4-

31d.
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7, Jan. 31, 2022). As to Exile, this was a Final Order pursuant to lowa Code
§ 633.36. Therefore, Exile appeals.

STATEMENT OF THE FACTS

Ruth died intestate on February 4, 1993 and Frank died intestate on
November 17, 1996. App. __,____ (FPR{ 3, Mar. 9, 2020; RPR q 3, Sept. 18,
2020). Huntsman is the nephew of Frank, has lived in Seattle Washington
since 1984, and did not attend the funerals of Ruth or Frank. Id.; App._____
(FMTD Ex 1, Huntsman Dep. 5:16-7, 32:25 — 33:11, Aug. 19, 2021).

Frank, served as the administrator for Ruth’s Estate following her
death. App. ___ (FMTD Ex 6, p. 4, Aug. 13, 2021). In doing so, Frank
prepared a Final Report and Inventory for Ruth’s Estate on or about July 29,
1993. App.___ (FMTD, Ex. 6, p. 15-29, Aug. 19, 2021). Frank did not include
the name “RUTHIE” or Ruth’s name and likeness as property within his Final
Report and Inventory for Ruth’s Estate. App.___ (FMTD, Ex. 6, p. 15-29,
Aug. 19, 2021). Frank also filed a Receipt and Waiver attesting as follows:

[n]Jo other money or property is payable or deliverable to the
undersigned from the fiduciary as share, legacy, claim, allowance,
fees, rentals, proceeds of life insurance, joint tenancy property,
survivorship property, documents of ownership, title or transfer,
abstracts, fire insurance policies or other right or interest in or to
said estate, due or to become due or deliverable from the above-
entitled estate or from the fiduciary or otherwise.
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App.______ (FMTD Ex. 6, p. 32, Aug. 13, 2019). An Order Approving the
Final Report of the Administrator and approving the distribution of Ruth’s
property was entered on or about August 5, 1993. App._____ (FMTD Ex. 6,
p. 34-36, Aug. 13, 2019). At that time, Frank was discharged of his obligation
to further administer Ruth’s Estate and Ruth’s Estate was closed. App._______
(FMTD Ex. 6, p. 36, Aug. 13, 2019).

Frank died intestate on November 17, 1996. App. ____ (FMTD Ex. 7,
p. 14-16, Aug. 13, 2021). Huntsman’s sister, Andrea Huntsman (“Andrea”)
was appointed to serve as the administrator for Frank’s Estate. App. __
(FMTD Ex. 7, p. 43-45, Aug. 13, 2021). Andrea filed a Final Report on April
20, 1999. App. ____ (FMTD Ex. 7, p. 43-45, Aug. 13, 2021). Nothing in the
Final Report itemized the name “RUTHIE” or Ruth’s name, likeness, and
story as property owned by Frank’s Estate. App. ___ (FMTD Ex. 7, p. 43-
45, Aug. 13, 2021). Had there been value associated with Ruth’s name and
likeness at the time it could have been listed on Schedule F — Miscellaneous
Property Not Reportable Under Any Other Schedule. App.___ (FMTD, Ex. 7,
p.- 33, Aug. 19, 2021).

Per the Final Report, Frank’s heirs at law were his then living siblings:

Barbara Hammand, Alfonso Bisignano, and Rose Medici. App. (FMTD
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Ex. 7, p. 43, Aug. 13, 2021). All such beneficiaries filed Waivers of
Accounting, stating they “received from [Andrea] all money and property to
which [they were] entitled under the Decedent’s Estate and release the Estate
and Personal Representative from any further claims of any kind.” App. ___
(FMTD Ex. 7, p. 46-48, Aug. 13, 2021). They further waived notice of the
hearing and consented to “entry of an Order approving the Final Report in all
respects, closing the Estates, and discharging the Personal Representative.
App. ___ (FMTD Ex. 7, p. 46-48, Aug. 13, 2021). The Order Approving the
Final Report was entered on August 21, 1999. App._____ (FMTD Ex. 7, p. 51,
Aug. 13, 2021). At that time, Frank’s Estate was settled and closed with
Andrea being released and discharged of further obligations. App.
(FMTD Ex. 7, p. 51, Aug. 13, 2021).

In 2012, Exile Brewing Company, LLC (“Exile”) wanted generations
of Iowans to know the history of Ruth and her contributions to the beer and
restaurant industry, as well as to stimulate discussions about women’s rights.
App. ___ (FMTD Ex. 11, Exile Ans. No. 4, Aug. 13, 2021). Prior to
commencing the use of the name “RUTHIE” on one of its craft beers, Exile:

a. searched for trademarks and products being sold under the name

“Ruthie”
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b. searched for pictures of Ruth

C. searched for children, an estate, or a trust for Ruth
App. ___ (FMTD Ex. 11, Exile Ans. No. 4, Aug. 13, 2021). Having located
no one claiming a right to use the name “RUTHIE”, Exile commenced using
the name in conjunction with the sale of beer on or about November 1, 2012.
App. ___ (FMTD Ex. 14, Trademark Registration, Aug. 13, 2021). On
December 5, 2019, Exile filed an Application to trademark the name
“RUTHIE” for use in association with beer with the U.S. PTO. App. ____
(FMTD Ex. 12 Trademark App., Aug. 13, 2021). Exile incurred both the cost
of this application, $275, and the fees of its attorney to file this application.
App. ___ (FMTD Ex. 12, Trademark App., Aug. 13, 2021). Registration for
the mark “RUTHIE” was issued to Exile by the US PTO on March 16, 2021.
App. ___ (FMTD Ex. 14, Trademark Reg, Aug. 13, 2021).

Huntsman is the son of Barbara Hammand, who was Frank’s sister and
passed away sometime after Frank’s death. App. ___,_ (FPR{5, Aug. 13,
2021; FMTD Ex. 1, Huntsman, 11:1-11, Aug. 13, 2021). Huntsman heard
Ruth’s story during conversations in his family since the 1960’s and he has
long considered his Aunt Ruthie “a family treasure.” App. ___ (FMTD Ex. 1,

Huntsman Dep. 72:21-73:19, Aug. 13, 2021).
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Huntsman knew of Exile’s use of the name “RUTHIE,” as well as its
use of a caricature of Ruth and reference to Ruth’s story on its products as of
2014. App. ___ (FMTD Ex. 1, Huntsman Dep. 59:5-12, Aug. 13, 2021). From
2014 to 2020, no person within the alleged line of succession for Ruth or
Frank’s Estate sent Exile a cease and desist letter or otherwise contacted Exile
to object to their use of Ruth’s name and likeness. App. __ (FMTD Ex. 1,
Huntsman Dep. 59:8-60:11, Aug. 13, 2021). Huntsman admitted during his
deposition:

Q. So from 1970 to 2012, is there any product or service upon
which Ruthie’s name and likeness was used with the consent of
Ruthie’s family?
A. No.
Q. [I]n that time frame after Frank passed away [1996] until 2011,
1s there anything that the heirs to Frank Bisignano did to publish
Ruthie’s name and image or use it in conjunction with a product
or service.
A. No.
App. __ (FMTD Ex. 1, Huntsman Dep. 154:19-155:7, Aug. 13, 2021).
Huntsman does not have a plan for commercial use of Ruthie’s name and
likeness in the future. App. ___ (FMTD Ex. 1, Huntsman Dep. 140:14-141:15,
Aug. 13, 2021)(“I don’t know if we’ve completely formulated those™).

Huntsman’s sister, Andrea, passed away on April 14, 2019 with her

funeral services taking place on April 18, 2019. App. ____ (FMTD Ex 19,
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Obituary, Sept. 13, 2021). Huntsman attended Andrea’s funeral and, during a
dinner following the same, asked his cousins “did anybody give Exile
permission or did Exile ask anybody for permission.” App.___ (FMTD Ex. 1,
Huntsman Dep. 63:7-64:1, Aug. 13,2021). Huntsman alleges no cousins gave
Exile permission. App.___ (FMTD Ex. 1, Huntsman Dep. 63:7-64:1, Aug. 13,
2021).

As of the date of Andrea’s death, Huntsman was serving as Andrea’s
Conservator, which he had been doing since 2017. App. ____ (FMTD Ex. 8,
Final Report of Conservator { 1, Aug. 13, 2021). On August 1, 2019,
Huntsman filed a Final Report, itemized Andrea’s property, and requested to
be discharged of his duties as the Conservator for Andrea’s Estate. App. ___
(FMTD Ex. 8, Final Report of Conservator q 1, Aug. 13, 2021). On the same
day, Huntsman filed a Receipt, Consent, and Waiver as Trustee of Andrea’s
Estate. App. ___ (FMTD Ex. 9, RCW, Aug. 13,2021). In doing so, Huntsman

“waived further accounting” and consented to the Court “approving said Final

Report, closing said estate, and discharging [Huntsman from his fiduciary
duties].” App. ___ (FMTD Ex. 9, RCW, Aug. 13, 2021). On August 9, 2019,
the Court entered an Order approving the final conservatorship report and

closing the same. App. ___ (FMTD Ex. 10, Order, Aug. 13, 2021).
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On March 9, 2020, Huntsman filed a Petition to Reopen Frank’s Estate.
Id. The Petition assert the vague reason of “investigating” and pursuing
“potential claims” against a corporation as the basis for reopening the Estates.
App. ___ (FPR 7, Mar. 9, 2020). The Petition asserts that Huntsman is a
“qualified person” because he is the son of Barbara Hammand, a named but
also deceased beneficiary to Frank’s Estate, and requested that he be
appointed Administrator. App.___ (FPR {8, Mar. 9, 2020). One day later, the
Court entered an Order reopening Frank’s Estate and appointing Huntsman as
the administrator for said Estate. App. ___ (FO, Mar. 10, 2020).

On September 18, 2020, Huntsman filed a Petition to Reopen the Estate
of Ruth’s Estate. App. ___ (RPR Sept. 18, 2020). Two days later, the Court
entered an Order reopening Ruth’s Estate and appointing Huntsman as the
administrator for said Estate. App. ___ (RO, Sept. 20, 2020).

In both Petitions to Reopen, Huntsman vaguely represented that he
sought to reopen Ruth and Frank’s Estates to “investigate and pursue potential
claims against a [unidentified] corporation”. App. ___,___ (FPR{ 7, Mar. 9,
2020; RPR {7, Sept. 18, 2020). The two Orders issued to reopen these Estates
were issued without identifying the “unnamed corporation” or requiring that

notice be sent to potentially interested parties, such as the “unnamed
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corporation.” App. ___, __ (FO, Mar. 10, 2020; RO, Sept. 20, 2020). Said
Orders were also issued without any hearing, witnesses, or evidence. And,
they make no statement concerning the Probate Court’s jurisdictional basis
for reopening Frank or Ruth’s Estates; they do not even mention Iowa Code
§ 633.487-9. App. __, ___ (FO, Mar. 10, 2020; RO, Sept. 20, 2020).

On April 15, 2020 and September 25, 2020, Huntsman filed an
Application to Employ Litigation Counsel in each of the Estates. App. ___,
___ (FMTE, April 15, 2020; RMTE, September 25, 2020). Through said
Applications, Huntsman disclosed that he intended to pursue claims for
“misappropriation under Iowa common and statutory law on the basis of
invasion of privacy, unfair competition, deceptive marketing, common law
trade and service mark infringement, and misappropriation under Iowa Code
chapter 714H. App. ___, _ (FMTE, April 15, 2020; RMTE, September 25,
2020). Despite having no evidence and making no finding that either Estate
ever owned a trade or service mark or any other property forming the basis
for these “misappropriation” claims, the Probate Court granted said
Applications. App. ___, ____ (FO, April 16, 2020; RO, September 25, 2020).

On June 1, 2020, as Administrator for Frank’s Estate, Huntsman filed

a Petition against Exile asserting claims for:
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1. Appropriation of Ruth’s name and likeness
2. Unfair Competition — Appropriation of the commercial value of
Ruthie’s identity and infringement of the right of publicity
3. Unfair Competition — Misappropriation of trade values
4. Consumer Fraud under Iowa Code Chapter 714H
5. Deceptive  Marketing —  Misrepresentations  regarding
endorsement and/or approval
6. Trade and Service Mark Infringement (common law)
App.____ (FMTD Ex. 15, Petition, Aug. 13, 2021). Through this litigation,
Huntsman seeks to enjoin Exile’s use of what he claims is an infringement on
Ruth’s name and likeness, as well as “disgorge” Exile of any pecuniary gain
(i.e. obtain a royalty and/or profits) earned by Exile through its sale of the beer
named RUTHIE. App.___ (FMTD Ex. 15, Petition, Prayer for Relief, Aug.

13,2021).
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ARGUMENTS

L. THE PROBATE COURT ERRED IN HOLDING THAT
“POTENTIAL SHOWING OF NEW PROPERTY” OR
“POTENTIAL PROCEEDS” PROVIDE A
JURISDICTIONAL BASIS FOR REOPENING THESE
ESTATES UNDER IOWA CODE § 633.489
a. Preservation of Error

All arguments raised herein have been preserved via Exile’s Motion to
Dismiss, oral arguments, and Motion to Reconsider. See App.___ (FMTD,
Aug. 13, 2021); T4:7 - 12:20; 35:14-37:12 (the image went into the public
domain); T39:4-41:2; T41:9-11 (tort and property concepts should not be
conflated for purposes of determining Probate Court jurisdiction); T42:18-
49:2 (probate and tort case law should not be conflated to allow resurrection
of tort claims; the probate rules are a built-in statute of repose for intellectual
property claims); App. ___ (FMTR, Nov. 24, 2021); App. ___ (FBMTR 3-8,
Nov. 24, 2021)(citing other portions of the Probate Code that define
substantive property rights and noting lowa Chapters 555-559 on “Property”

should be used to define property as a “fixed and certain interest” abandoned

if not claimed).
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b. Standard of Review
A district court’s decision to reopen an estate under section 633.489 is
reviewed for an abuse of discretion. In re Estate of Roethler, 801 N.W.2d 833,
837 (Iowa 2011). An abuse of discretion exists where the district court has
exercised its discretion on grounds clearly untenable or to an extent clearly
unreasonable. Id.
¢. Argument
i. Statutory construction of Iowa Code § 633.487-9
requires analyzing ‘‘if other property be discovered,
if any necessary act remains unperformed, or other
proper cause” in light of provisions of the Iowa
Probate Code that governed the original proceedings
Whether an estate can be reopened under lowa Code 633.487-9 is a
subject matter jurisdictional issue that cannot be conferred upon the Probate
Court by consent. Youngblut v. Youngblut, 945 N.W.25 (Iowa 2020); Moris
Plan Co. of lowa v. Brauner, 458 N.W.2d 763, 765 (Iowa 1990). The issue is
so significant that the Court has both the power and duty to determine its
jurisdiction. State v. Lasley, 705 N.W.2d 481, 486 (Iowa 2005)(*“‘courts should
be less concerned about the form in which the question of subject matter

jurisdiction reaches it and more concerned about establishing an efficient,

prompt, trustworthy solution, even if innovative and unusual approaches are
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required to reach the issue”).

Under the rules of statutory construction, the polestar is legislative
intent. Carlon Cov. v. Board of Review of City of Clinton, 572 N.W.146, 154
(Iowa 1997). Only when a statute is ambiguous may a court resort to the rules
of statutory construction. /d. A statute is ambiguous if reasonable minds may
differ or be uncertain as to the meaning of the statute. Id.

The jurisdictional statutes at issue in this appeal state:

Limitation on rights.

No person, having been served with notice of the hearing upon

the final report and accounting of a personal representative or

having waived such notice, shall, after the entry of the final order

approving the same and discharging the said personal
representative, have any right to contest, in any proceeding, other

than by appeal, the correctness or the legality of the inventory,

the accounting, distribution, or other acts of the personal
representative,....

Iowa Code § 633.487. Next, section 633.488 provides a limited exception:
Reopening settlement.

Whenever a final report has been approved and a final accounting
has been settled in the absence of any person adversely affected
and without notice to the person, the hearing on such report and
accounting may be reopened at any time within five years from
the entry of the order approving the same, upon the application
of such person, and, upon a hearing, after such notice as the court
may prescribe to be served upon the personal representative and
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the distributees, the court may require a new accounting, or a
redistribution from the distributees....

Id. § 633.488. Lastly, section 633.489 provides another limited exception:
Reopening administration.

Upon the petition of any interested person, the court may, with
such notice as it may prescribe, order an estate reopened if other
property be discovered, if any necessary act remains
unperformed, or for any other proper cause appearing to the
court...

There is no ambiguity in these statutes. But there was an abuse of discretion
when the November 16, 2021 Order interpreted “other proper cause” as
including “potential proceeds” from a collateral litigation that it authorized.
Under Iowa law, the right to take property by devise or descent is a
statutory privilege, not a natural right. In re Emerson’s Estate, 191 ITowa 900
(1921). Such matters are strictly within legislative control. Id. It is an error to
grant any administrator of an estate greater relief than the probate statutes
provide. Matter of Estate of Glaser, 959 N.W.2d 379, 386-7 (Iowa 2021); see
also Haulman v. Haulman, 164 Iowa 471 (1914)(having parted with the
property right prior to his death, nothing remained in the decedent at the time
of his death that could possibly pass to his executors). When a person dies

“title to the person’s property, real and personal, passes to whom it is devised
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by the person’s last will, or, in the absence of such disposition, to the persons
who succeed the estate as provided in the probate code.” Iowa Code
§ 633.350. All of the property shall be subject to the possession of the personal
representative as provided in section 633.351 and to the control of the court

for purposes of administration, sale, or other disposition. /d. During the period

of administration the personal representative “shall take possession of all the
personal property of the decedent.” Iowa Code § 633.351. And, the personal
representative may maintain an action to determine the title to any property of
the decedent. 1d.

The November 16, 2021 Order cited In re Estate of Sampson, 838
N.W.2d, 663, 667 (Iowa 2011) for the proposition that this case can be
analogized to prior cases evaluating Iowa Code § 633.487-9 and holding that
there is distinction between section 633.488 and 633.489. The case describes
the difference between the two statutes as redistribution of property from one
party to another versus the administration of newly discovered property.
App.___ (FO, p. 9, Nov. 16, 2021). But, the distinction has no application to
the facts of this case because, even today, Huntsman has not established title
to any intellectual or intangible property, real or personal, existing at the time

of Ruth’s death.
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The property involved in Sampson was real property, title ownership
for which clearly rested with the decedent, who utilized a will to create a life
estate in the real property for his widow and a remainder interest in the same
real property for his siblings. Sampson, 838 N.W.2d. at 665. When the will
was processed by the probate court, the final report and inventory identified
the widow as the sole beneficiary and did not mention the residual interest
granted to the siblings. Id. The widow subsequently changed her own will,
bequeathing the real estate to charity, instead of the decedent’s siblings. Id.
The Iowa Supreme Court held the probate court did not have jurisdiction to
reopen the decedent’s estate under Iowa Code 633.487-9, at the siblings’
request. Id. Although the siblings did not know about their residual interest in
the real property until the widow passed away, substantively they were
requesting a distribution different from what they originally received from the
decedent, which was nothing.* Thus, the request to reopen was governed by

section 633.488, not 633.489.

* The heirs received nothing from the decedent’s estate because the widow
was the sole beneficiary.
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The factor motivating the siblings’ request to reopen the estate in
Sampson was the “potential proceeds” to be gained from ownership and
control of the residual interest in real property that they did not obtain from
the original distribution of the estate. Huntsman has the same motivation — to
gain ownership over Ruth’s intellectual property that he did not received as
result of the original distribution of the estate and, correspondingly, gain
proceeds from that property. The Probate Court acknowledge the same when
it found that the “other proper cause” is “the potential for proceeds.” App.
____ (FO, p. 9-10, Nov. 16, 2021). The only difference is that the property
Huntsman seeks to control is intangible property, not real property. Like in
Sampson, Huntsman’s Petition to Reopen should, be governed and barred by
section 633.487 and 633.488, not authorized by 633.489.

In Sampson, the limited scope of section 633.489 was extensively
analyzed in light of the underlying policies of probate — at some point, it is
desirable for the distribution of an estate to be recognized as final, even if
there was some flaw in the proceeding because assets need to be marketable
and recipients of estate property need to be able to move on with their affairs.
Thus, it was reiterated that section 633.489 allows for reopening of a closed

estate only “if other property be discovered, if any necessary act remains
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unperformed, or for any other proper cause appearing to the court.” Sampson,
838 N.W.2d. at 670. The doctrine of ejusdem generis provides that general
words that follow specific words are tied to the meaning and purpose of the
specific words. Id. To the extent there is conflict or ambiguity between
specific and general statutes, the provision of specific statutes control. Id.
Thus, the phrase “other proper cause” should be narrowly interpreted with
reference to the other items in the list — other property discovered or necessary
acts of administration remaining unperformed.

The November 16, 2016 Order broadly interprets “other property
discovered” as “new property.” It admits “[a]t this moment, there is no new
property for this Court to distribute.” It then expansively interprets “other
proper cause” holding the phrase includes the “potential showing of new
property” and “distribution of any potential proceeds.” App___ (FO, p. 10,
Nov. 16, 2021). This interpretation of “other proper cause” is too broad. It
clearly exceeds the purpose of having a jurisdictional bar to the Probate
Court’s ability to reopen a closed estate, making the Order clearly untenable.
If “potential proceeds” is the only showing necessary to reopen an estate, any
heir having any claim to proceeds from an estate could reopen it at any time

under section 633.489. For example, in Sampson, the siblings could have
38



alleged a right to proceeds from the sale or rent of the real property to reopen
the deceased’s estate under 633.489. As it was in Sampson, using section
633.489 for this purpose is an abuse of discretion.

Any analysis under 633.489 should start with a determination of
whether there is “other property discovered” and determine whether title for
the property existed at the time of the decedent’s death, but for some reason
was not discovered until after the estate was closed. If the petitioner cannot
establish title to the property rested with the decedent at the time of the death
it could not pass to heirs under Iowa Code § 633.50 and, thus, there is no
“other property discovered” for purposes of section 633.489. As will be
discussed below, to hold otherwise, would allow for heirs to vest within
themselves property rights the decedent did not own at the time of their death.

The second step of the analysis under Iowa Code 633.489 should
determine whether some “necessary act” was not performed. This phrase
should be interpreted in light the legislatively prescribed process originally
used to administrate the estates and distribute the property. For example,
under Towa Code 633.350 the title to the property passes to the person to
whom it is devised under the deceased’s will or through intestate succession

under the probate code. Under lowa Code 633.351, the personal representative
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may, but is not required to, determine title to any property of a decedent. This
statute grants the original personal representative discretion as to whether title
to property should be quieted or clouds removed. Because the legislature gives
the personal presentative discretion on the issue of whether title should be
quieted, the original personal representative’s decision not to quiet title in
property should be given difference and undisturbed. To hold otherwise,
would allow remote heirs to question the decisions made by the original
administrators and render title based upon those decision unmarketable.

The “other proper cause” step should be limited in light of and tied to
these two specific exceptions. If the petition substantively requests a
redistribution of property to the petitioner and does not identify an
unperformed necessary act of administration, an estate should only be
reopened if doing so would serve the goals of probate — finality and
marketable title. If there appear to be any “practical difficulties” associated
with granting the requested relief, the petition to reopen should be denied.
This interpretation is consistent with other cases that interpret and apply lowa
Code § 633.487-9.

For example, In re Estate of Ritz, 467 N.W.2d 266 (Iowa 1991), an

estate was reopened after $24,457 was found buried in the ground of the real
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property owned by the decedent. The $24,457 existed at the time of the
decedent’s death and was discovered after the estate was closed. Those facts
provide for the application of section 633.489 due to the discovery of “other
property.”

Comparably, in Roethler, an estate closed in 1999 was reopened in 2008
for purposes of allowing a beneficiary to exercise an option to purchase land
granted onto him under the decedent’s will. Roethler, 801 N.W.2d at 842. The
estate could be reopened because the will granted the beneficiary an
unqualified right to purchase eighty acres of land from the decedent’s estate.
Id. A necessary act remained unperformed in the original probate because the
original executor failed to give notice of the probate to the beneficiary/owner
of the option to purchase, as required under lowa Code § 633.304. Id. The
option to purchase was not considered “other property discovered” because
there was no dispute that title to the real estate was owned by the decedent at
the time he died, and the decedent granted the beneficiary the option to
purchase the land. Rather, the defect was in a necessary act of administration,
the executor’s failure to carry out the decedent’s unequivocal intent under the
will. Notably, the request to reopen in Roethler was not motivated by

“potential proceeds.” The beneficiary sought to purchase property from the
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estate, i.e., he sought to pay money into the estate in exchange for title to the
real estate. Here, Huntsman does not ask the Probate Court for permission to
pay anything into the Estate; his only motivation is to obtain a distribution
from these Estates.

In re: Estate of Warrington, 686 N.W.2d 198, 205 (Iowa 2004)
involved reopening an estate where the decedent’s will bequeathed a life
estate for real property to the decedent’s wife, Leona. Leona requested that
her spouse’s estate be reopened so the real estate could be sold to pay for
Leona’s nursing home care. The court found this was a necessary act — it was
necessary to carry out the decedent’s intent as prescribed by his will and it did
not deprive the remainder persons of a “testamentary devise to which they
were unconditionally entitled under the provisions of the will.” Id. at 205. The
estate was reopened to ensure titled of the real estate was cleared of the
remainder person’s interest and, thus, marketable title was available for
Leona’s support. Practical difficulties did not make reopening the estate
untenable because the farm could be sold and the proceeds applied to Leona’s
expenses without depriving any other beneficiary of a right to which they were

clearly and unconditionally entitled.
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In Estate of Witzke, 359 N.W.2d 183 (Iowa 1984), the petitioners
purchased real estate in 1980 from the estate, which was closed in November
1980. They identified the mistake in January 1981. On October 12, 1982, the
petitioners filed a petition to reopen the estate, seeking to rescind the sale
based upon an allegation of fraud against the administrator and requesting
damages from the estate. The petition was denied because the phrase
“necessary act” refers to “an act that is required by law of the administrator in
order to properly close the estate.” The petition was also denied due to
practical difficulties associated with reopening the estate. Those difficulties
included repossessing funds that had already been paid to the distributes and
creditors prior to the closing so the estate could honor the petitioner’s claim.
Id. at 185.

Interpretating § 633.489 as a three-prong test with “other proper cause”
being limited by the first two prongs and “other practical difficulties,”
harmonizes Iowa’s statutes, giving effect to each subpart of the entire probate
code and disregarding no subpart therein. While the probate court has
discretion under the last “other proper cause” provision of 633.489, a finding
of no practical difficulties associated with granting the request prevents

remote heirs from usurping the finality and marketable title intended to be
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achieved in the original proceedings. In each of the aforementioned cases the
Iowa Supreme Court cautioned against interpreting the term in a manner that
exceeds the limitations of the first two prongs of the test or usurp the purpose
of Iowa Code 633.487: cutting off the rights of persons who received notice

of the final report to contest distribution or prior acts of administration. See

also Youngblut, 945 N.W.2d at 37 (the distribution coming out of probate
should be final and conclusive). Any other interpretation would not give effect
to the Legislature’s intent when it enacted the entirety of the probate code,
which was “to provide a prompt, efficient, centralized way of resolving issues
relating to a decedent’s estate and getting the estate distributed.” Id. at 35.
That is one reason for tight deadlines in probate. /d. It is also the reason Iowa
Code § 633.487 was adopted — to give preclusive effect on everyone who has
been given notice. Id. at 37.

Applying the first, “other property” prong, the Petition to Reopen states
Huntsman’s reason for his request to reopen these Estates is to “investigate
and pursue potential claims against a [unidentified] corporation.” App. __,
____(FPR q 7, Mar. 9, 2020; RPR | 7, Sept. 18, 2020). By its plain and
ordinary terms, this stated purpose does not satisfy the first prong of 633.489

because it does not identify any property, let alone the “discovery of other
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property” that existed at the time the decedent’s deaths. An intent to
investigate 1s not an unequivocal or unconditional right to anything, it is not
even an identifiable remainder interest in property. At best, it asserts a
suspicion of a right to own something if some unidentified conditions are met.

To the extent they involve quasi-intangible property rights, Roethler,
Sampson, and Warrington are all instructive. Roethler involved an option to
purchase real estate that was unequivocally granted to the petitioner.
Comparably, Sampson and Warrington involve a remainder interest in real
property that a remote heir only inherited if certain conditions were met. The
owners of those quasi-intangible rights sought different relief in Sampson and
Warrington. In Sampson, the remote heirs sought to reopen the estate to claim
their residual interest and prevent the sale of the real estate; in Warrington,
the remote heirs sought to prevent the reopening of the estate to preserve their
residual interest and evade the sale of the real estate. In both cases, the Iowa
Supreme Court treated the remainder interest claimed by these disappointed
heirs with disfavor and denied their requests for relief, largely because the
heirs were not “unconditionally entitled” to an inheritance from the decedent.
The same result should follow for Huntsman, who presented the probate court

solely with a claim that he is entitled to proceeds only if multiple conditions
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are met. Such conditions include a favorable outcome from his proposed
“investigation” and Huntsman’s mother not bequeathing her interest in
Frank’s Estate to someone other than Huntsman, such as a charity. App. ____,
(FPTR { 6-9, Mar. 9, 2020). To that end, there is no evidence in this record
whatsoever to suggest Hammand bequeathed or left anything to Huntsman.

Applying the second “necessary act” prong, the Petition also does not
allege that the original administrators failed to do some act that they were
required to perform. To wit, there is no allegation or explanation for why the
requested “investigation” was not performed when the original Estates were
closed.

Under the third “other proper cause” prong, the Petition failed to
provide the Probate Court with the factual information needed to do a basic
analysis under the first two prongs of lowa Code § 633.489. This alone renders
the original Orders reopening these Estates untenable. Further, a request to
“investigate and pursue potential claims™ has practical difficulties because it
is too vague to even enable to probate court to determine whether the purpose
for reopening the Estates serves the goals of probate: prompt, efficient,
centralized resolution of issues, marketable title, and finality of a deceased

person’s affairs.
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As set forth in the next sections of this Brief, Huntsman’s Application
to Employ Litigation Counsel did not and could not cure these defects with
the Petitions to Reopen nor does it overcome the jurisdictional limitations
placed upon the Probate Court under Iowa Code § 633.487-9. Rather, the
Applications to Employ Litigation Counsel highlight the defects and
jurisdictional limitations. In short, the Applications identify multiple other
conditions that must be met for Huntsman to be entitled anything from these
Estates. For example, he must have success in a collateral litigation. App. ____
(FMTE, April 15, 2020; RMTE, Sept. 25, 2020). The Application also
identifies specific intellectual property, a trademark, without requiring that
Huntsman present evidence:

(1)  that Ruth or Frank owned a trademark (or any other intellectual

property) at the time of their deaths;

(2) that a necessary act of administration remained unperformed as

to the trademark (or any other intellectual property); or

(3) that the goal of finality and marketable title for the trademark (or

any other intellectual property) would be served by reopening

these Estates.
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App. _____ (Ild.). Below, the three-prong test for section 633.489 is applied
to the intangible and intellectual property identified in Huntsman’s
Application, further demonstrating the defects and confirming the Application
does not provide a jurisdictional basis for reopening these Estates.

ii. For intangible property to qualify as ‘‘other property
discovered,” there must be some identifiable fixed or
certain interest existing at the time of the decedent’s
death

As discussed above, “title” passes when a person dies. Iowa Code
§ 633.350. Therefore, lowa Code § 633.489’s “other property” prong must be
interpreted in light of this requirement for property to descend under the
probate code. “Title” is “the union of all elements (as ownership, possession,
and custody) constituting the legal right to control and dispose of property.”
Black’s Law Dictionary 2d Pocket Ed. Definition of “title” (2001).

Iowa’s Probate Code defines “property” as “both real and personal
property.” Iowa Code § 633.3. Similarly, “estate” is defined as “the real and
personal property of either a decedent or a ward and may also refer to the real
and personal property of a trust described in section 633.10.” Id. “Estates of

decedents” is again described as consisting of “real or personal property or

both” under Iowa Code section 633.10. Because Iowa’s Probate Code does
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not explicitly bring “intellectual property” within the bundle of rights that
comprises an “estate” such rights cannot be devised or descend through
intestate succession to heirs. Under the plain and unambiguous language of
Iowa’s Probate Code, there is no statutory privilege to transfer or inherit
broadly defined “intellectual property”, via intestate succession in lowa. More
than the buzz words “intellectual property,” ‘“unfair competition,”
“trademark,” or “potential proceeds” is necessary to establish title in names,
1deas, stories, abstract ideas, or “claims’ that can be devised or descend.

For example, Iowa’s Probate Code provides wrongful death claims
“shall be disposed of as personal property belonging to the estate of the
deceased...” Iowa Code § 633.336. In a similar respect, [owa’s Probate Code
provides “[t]he avails of any life or accident insurance...shall be disposed of
like other property left by the decedent.” Iowa Code § 633.333. These statutes
are what convert wrongful death claims or insurance claims into “property”
that can be owned by a decedent, collected within that decedent’s estate, and
distributed.

There is no similar statute converting “all claims” or “potential
proceeds” of a decedent into personal property that can be owned by an estate.

The fact that no portion of the Probate Code identifies “all claims” or
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“potential proceeds” as “personal property” belonging to an estate confirms
the legislature did not intend for “any and all claims” or “potential proceeds”
to be considered property of estates capable of being transferred through
intestate succession. Had the legislature intended for “all claims” or “potential
proceeds” to be considered personal property of a deceased person’s estate, it
would have used broad language to do so in the Probate Code, instead of
specifically identifying only “wrongful death claims” and “insurance
proceeds” as property of the estates.

Similar to wrongful death and insurance claims (the scope of which is
fixed as of the date of the decedent’s death), intellectual property is a category
of intangible property that protects the commercially valuable products of the
human intellect, the scope of which is not clearly defined in law or the facts
of this case.’ Phyllis Schlafly Revocable Trust v. Cori, 2022 WL 898760 fn. 4
(E.D. Mo. 2022); see also Hepp v. Facebook, 14 F.4™ 204, 215-217 (3" Cir.
2021)(identifying multiple dictionary definitions of intellectual property,

none of which purport to classify it as a type of real or personal property).

> One of the inherent issues with Huntsman’s ‘“claims” is that they are not
fixed as of the date of Ruth’s death; they are continually changing.
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Nonetheless, Huntsman will likely point to Iowa Code § 611.20 to
argue all “potential proceeds” are property of an estate because said statute
states: “all causes of action shall survive and may be brought notwithstanding
the death of person entitled or liable to the same.” The argument is quickly
disposed of because “context is king:” meanings of particular words may be
indicated or controlled by associated words within the statute. Des Moines
Flying Service, Inc. v. Aerial Services, Inc., 880 N.W.2d 212 (Iowa 2016);
State v. Tague, 676 N.W.2d 197, 201 (Iowa 2004) (“[a]lthough the title of a
statute cannot limit the plain meaning of the text, it can be considered in
determining legislative intent” (citation and internal quotation marks
omitted)). lowa Code § 611.20 is a procedural rule set forth Title XV —
Judicial Branch and Judicial Procedures, Chapter 611 Actions. Chapter 633,
the Probate Code, is within the same Title, but provides separate procedures
for collecting, administering, and disposing of a decedent’s property. With the
exception of Iowa Code § 633.336 and 633.333, neither of these Chapters
purports to identify or define substantive property rights. Stated another way,
section 611.20 is procedural; it “preserve[s] any claim a decedent has prior to
death.” Anderson v. Bristol, Inc., 847 F.Supp.2d 1128 (S.D. Iowa 2012). But,

it does not convert all “causes of action” into substantive property rights based
51



upon activities occurring after a person’s death. Those property rights either
exist at death or not. Substantive property rights are created in other parts of
the Towa Code, such as Title XIV, “Property;” Title XIII, “Commerce,”
including Chapter 547, “Trade Names;” Chapter 548 “Registration and
Protection of Marks,” and Chapter 553, “Iowa Competition Law.” These are
the statutory provisions that should be used to define and identify “property”
as used in the Probate Code.

For example, lowa Code, Title XIV — Property includes Chapters 555
through 569, which identifies various types of real and personal property
rights. See Tague, 676 N.W.2d at 201 (a section heading is an aid to
interpretation). Nothing in any of these statutes identifies “claims” or
“potential proceeds” as property. But Chapter 556 does identify and govern
the “Disposition of Unclaimed Property.” Said statute broadly defines

“property” as “a fixed and certain interest in or right in an intangible that is

held, issued, or owed in the course of a holder’s business or by a government

or governmental entity, and all income or increment therefrom, including that

which is referred to as or evidence by the following:...(6) An amount due and

payable under the terms of an insurance policy...(9) Any other fixed and

certain interest or right in an intangible that is held, issued, or owing in the
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course of a holder’s business or by a government or governmental entity.”

Iowa Code § 556.1. The Act then further broadly provides: “[a]ll intangible
personal property, not otherwise covered by this chapter, including any
income or increment earned on the property [that] has remained unclaimed by
the owner for more than three years after it became payable or distributable is
presumed abandoned.” Iowa Code § 556.7-9. The purpose of this Act is to
allow for the escheat of unclaimed real and personal property following a
dormancy period after which property is deemed abandoned. 30A C.J.S.
Escheat § 12 (personal property that will escheat must have “some substance
or value to it”).

Notably, this statute indicates that the “proceeds” or income from
“intangible personal property” are not a separate or distinct type of property;
thus, further demonstrating the error by the Probate Court when interpreting
“other property” as “potential proceeds.” Moreover, to even be considered
“property” under the broadest definition of the term identified by the Iowa
Legislature, Huntsman had to identify some “fixed or certain interest” in the
“intangible” thing for which he seeks protection. Here, the interest Huntsman
sets forth in both the Petition and Application to Employ is so vague and

indefinite that it was not even capable of disposition of under the Uniform
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Disposition of Property Act. The purpose of said act is to clear title to
intangible property by establishing it was abandoned® for lack of claim (after
two years). lowa Code § 556.7-9.

Iowa’s commercial or “unfair competition” laws contemplate a similar
“fixed and certain interest” requirement it in the context of intellectual
property. Said laws start with an overriding policy: “[a] person shall not
attempt to establish or establish, maintain, or use a monopoly of trade or
commerce in a relevant market for purposes of excluding competition or
controlling, fixing, or maintain prices.” Iowa Code § 553.5. “Trade or
commerce” is broadly defined as “any economic activity involving or relating
to any commodity, service, or business activity.” This is what intellectual
property does — it grants a limited monopoly over a commercially valuable
1dea. See Arthur Miller, Common Law Protection for Products of the Mind:

An Idea Whose Time has Come, 119 HVLR 703, 723, 733 (2006)

¢ “Abandonment” in property law means the voluntary relinquishment or
renunciation of a property right. Cerajeski v. Zoeler, 735 F.3d 577, 581 (7™
Cir. 2013). It means that the owner gives up all claims to the property, thus
pitching it back into the public domain, where it is available for
reappropriation. /d.
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(traditionally courts require that an idea be fixed or recorded or elaborated and
developed sufficiently to be identified as the plaintiff’s work as distinguished
from the efforts of others; but proposing an alternative test for ownership of
ideas that evaluates whether granting the plaintiff monopoly power would
create an anticompetitive effect that proscribes an area of human activity and
creativity); see also International News Service v. Associated Press, 248 U.S.
215, 246-7 (1918)(property is a creation of the law that depends upon
exclusion from interference; words and ideas are not, in and of themselves,
actionable property rights; they are free as the air to common use and, thus, a
person is not excluded from using any combination of words merely because
someone has used those words before). Consistent with these principles,
through Iowa Code § 553.5, Iowa’s Legislature has spoken on the topic, erring
on the side of not granting monopolies or broad intellectual property rights.
One limited exemption from this “monopoly prohibition,” is for
“activities or arrangements expressly approved or regulated by any regulatory
body or officer acting under authority of this state or the United States.” lowa
Code § 553.4. This limited exemption allows for a monopoly over intellectual
property to be granted, via registration of a trade name under Iowa Code,

Chapter 547 or a trademark under Iowa Code, Chapter 548. Trademarks,
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patents, and copyrights can also be registered with the U.S. PTO or Copyright
Office to avoid violation of Iowa’s anti-monopoly statute. 15 U.S.C. § 1051,
et. seq.; 35 US.C§ 1, et. seq.; 17 US.C. § 1.

Per the Application for Employment, Huntsman seeks to use these
Estates to create a broad monopoly over words or ideas related to Ruth’s
“name, identity, persona, likeness, or symbol.” App. ___ (FATE {2, Apr. 15,
2020). He does so in violation of Iowa Code § 553.5’s broad prohibition on
monopolies. For example, Huntsman seeks to fix the price for the name
“RUTHIE”, by enjoining Exile from using said name on its products, as well
as demanding royalty and lost profit damages resulting from Exile’s use of
the name RUTHIE on the beer that it sells. App. ___ (FATE, { 3 filed Apr.
15, 2020; FMTD Ex. 15, Aug. 13, 2021). Accordingly, Huntsman asks the
Probate Court to grant him monopoly rights that Ruth and Frank did not own
at the time of their deaths and that meet no exception to lowa’s anti-monopoly
law because he has no registration for any such right.

Huntsman further seeks exclude Exile from utilizing a caricature of a
woman balancing beer on her bosom or making reference to Ruth’s story.
App. ___ (FMTD Ex. 15, | 34, Aug. 13, 2019). These ideas or concepts are

as free as the air to common use. Huntsman must present more to establish
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title to such property under Iowa’s statutory laws. Because they have not been
reduced to a trade name, trademark, patent, or copyright that is approved or
regulated by any governing body, he is unable to demonstrate that Ruth or
Frank had “title” to such property at the time of their deaths or pursuant to
Iowa’s commerce laws.

Demonstratively, Huntsman could present evidence that as of the date
of her death Ruth owned copyright photos, which are alleged to be infringed
upon by Exile’s caricature of Ruth. He has not done so. Huntsman could
present evidence that, prior to her death, Ruth had written a story about her
life such that Exile’s reference to that story allegedly infringes upon the
commercial value of the manuscript created and owned by Ruth. Huntsman
has not done so. Both could have evidenced a “fixed and certain” interest at
the time of Ruth or Frank’s deaths under Iowa’s broader “intangible property”
laws. Huntsman has not alleged facts or produced evidence that would support
a conclusion that Ruth or Frank claimed, let alone perfected marketable title
to intangible or intellectual property as of the dates of their deaths under any
statutory law in Iowa.

Iowa’s common law for “unfair competition,” likewise, does not

support a conclusion that Huntsman has identified title to “property” owned
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by Ruth and Frank at the time of their deaths in his Application to Employ
Litigation Counsel. As noted above, intellectual property protects
“commercially valuable products of the human intellect.” Phyllis Schlafly
Revocable Trust, 2022 WL 898760 at fn. 4. It follows that Ruth and Frank had
to have something of commercial value at the time their deaths in order for
Huntsman to identify a “property right” capable of descent. Adventure Comm.
Technology, LLC v. Sprint Communications Company L.P., 224 F.Supp. 706,
773-774 (S.D. Iowa 2015)(the complaint failed to state a claim for unfair
competition because it failed to allege facts that suggest that the defendant
was a direct competitor of the plaintiff); Qwest Communication Corporation
v. Free Conferencing Corporation, 837 F.3d 889, 898 (8" Cir. 2016)(direct
competition is a necessary element to an “unfair competition” claim). The
Inventory and Reports filed by the original administrators to close these
Estates did not identify any words or ideas related to Ruth’s “name, identity,
persona, likeness, or symbol” as having value. App.__, __ (FMTD, Ex. 6,
p. 15-29, Aug. 13, 2021; FMTD Ex. 7, p. 43-45, Aug. 13, 2021). Had there
been value associated with Ruth’s name and likeness it could have been listed
on Schedule F — Miscellaneous Property Not Reportable Under Any Other

Schedule. App. ___ (FMTD, Ex. 7, p. 33, Aug. 19, 2021). Accordingly,
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Huntsman has not presented the Court with evidence of something with
commercial value at the time of Ruth or Frank’s deaths. Nor has he identified
a “direct competition” between the two Parties’ commercial activities.
Accordingly, he has not identified any right entitled to protection under the
common law for “unfair competition.”

Iowa’s common law on trademarks is also demonstrative. A trademark
1s a common law property right. Commercial Sav. Bank v. Hawkeye Fed. Sav.
Bank, 592 N.W.2d 321, 327 (Iowa 1999)(discussing how a trademark is
acquired); Reiff Funeral Homes, Inc. v. Reiff, 928 N.-W.2d 157 at *5 (Iowa
Ct.App. 2019). Trademarks are words, names, or symbols used to identify a
person’s goods or services and distinguished them from those of another. 1d.;
see also PSK, LLC v. Hicklin, 757 F.Supp.2d 836 (2010)(federal and Iowa
courts classify marks from weakest to strongest into four categories:
(1) generic; (2) descriptive; (3) suggestive; or (4) arbitrary or fanciful).

Here, Huntsman did not present the Probate Court with allegations or
evidence of a word, name, or symbol Ruth or Frank were using at the time of
their deaths. App. ___ (FATE 2, Apr. 15, 2020). And, Huntsman did not
identify any goods or services sold by Ruth or Frank at the time of their deaths.

App. ___ (FATE { 2, Apr. 15, 2020). By Huntsman’s own admission there
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had not been a product or service upon which Ruth’s name or likeness had
been used from 1970 to the present date. App. _____ (FMTD Ex. 1, Huntsman
Dep. 154:19-155:7, Aug. 19, 2021). Huntsman still does not have a plan for
commercial use of Ruthie’s name and likeness in the future. App. _____
(FMTD Ex. 1, Huntsman Dep. 140:14-141:15)(“T don’t know if we’ve
completely formulated those”). As such, Huntsman has not presented
evidence that Ruth or Frank owned a trademark under the common law.

In sum, Huntsman has not alleged or presented the probate court with
any evidence that at the time of their deaths, Ruth or Frank (1) owned a trade
or service mark; (2) had a “fixed and certain interest” in something; or (3) that
Ruth’s name had “commercial value”. As such, Huntsman has not identified
intangible or intellectual property existing at the time of Ruth or Frank’s death
that could descend. As such, it was a clearly untenable for the Probate Court
to grant Huntsman such property, enabling him to file an infringement against

Exile. In doing so, the Probate court exceeded its jurisdiction.

iii. Replacing the discretion exercised by the original
administrators of these Estates with Huntsman’s
current opinions is not a ‘“necessary”’ unperformed
act
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As noted above, lowa Code 633.351 granted the original
administrators/personal representatives of these Estates discretion to maintain
an action to “determine the title to any property of the decedent.” To ensure
the goal of marketable title is achieved, this provision works in tandem with
other Towa statutes and common laws governing disclaimer, abandonment,
and transfer of property.

Primarily, Iowa’s Probate Code includes the Uniform Disclaimer of
Property Interest Act (“UDPIA”). Iowa Code § 633E.1. Said act applies to
disclaimers of any interest in or power over property, whenever and however
created. lowa Code § 633E.5. Any person, including a fiduciary (a personal
representative or administrator), may disclaim the interest or power over
property. Id. In the case of a decedent who died intestate, the disclaimer
becomes effective at the time of the decedent’s death. Iowa Code § 633E.6. If
a fiduciary disclaims a power held in a fiduciary capacity which has been
exercised, the disclaimer takes effect immediately after the last exercise of the

power. lowa Code § 633E.11(2). A disclaimer by a fiduciary is effective as to

another fiduciary if the disclaimer so provides and the fiduciary has the

authority to bind the estate, trust, or other person for whom the fiduciary is

acting. Iowa Code § 633E.11(3).
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Further, Iowa Code § 556.9, provides that intangible property is
presumed abandoned if not claimed by the owner for more than “three years
after it became payable or distributable.” Under both Iowa’s common law and
statutory law, a trade or service mark is abandoned if there is a discontinuation
of use and no intent to resume the use; non-use for “two years shall constitute
prima facie evidence of abandonment.” See lowa Code 548.101(1)(a); lowa
Entrepreneur, L.L.C., 801 N.W.2d at 2011 WL 1584418 (Iowa Ct.App.
2011). Federally registered trademarks can, likewise, be abandoned upon a
showing of discontinued use and no intent to resume. Equitable Ntnl, Life Ins.
Co. Inc. v. AXA Equitable Life Ins. Co., 434 F.Supp.3d 1227, 1241-4 (D. Utah
2020). This is because a trademark protects the goodwill that is built up within
a mark through the mark’s use in commerce. Id. After a mark is abandoned, it
enters the public domain and another party can appropriate it. Id. at 1245.

As aresult, maintenance of a trademark or any other intangible personal
property had to be performed by the prior administrators to prevent
abandonment and retain title to the property. The administrators could have
fixed their interest or cleared their title in a trademark by using it, registering
it, or licensing it. The decision to not do these things was an act of

administration, but it was not a required act. Unlike in Roether there was no
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will requiring Frank and Andrea to build or maintain commercial value in
Ruth’s name and likeness when they closed Ruth and Frank’s Estates. Frank
and Andrea had discretion under Iowa Code § 633.351 regarding whether they
would quiet title in a mark or make any other claim to intangible property.
Frank and Andrea did not create, use, quiet, or perfect title in anything that
could be considered intellectual or intangible property owned by Ruth at the
time of her death. Likely this is because it takes use, time, effort, and money
to create and maintain intellectual property rights. See (FMTD Ex. 12
Trademark Registration, Aug. 13, 2021) (noting the date Exile commenced
use of the mark and paid $275 to register the mark “RUTIE”). Because Frank
and Andrea did nothing to use or maintain Ruth’s name and likeness, they
made a decision to abandon any rights they may have had to such property by
operation of law.

Further, Frank exercised his discretion when he attested:

No other money or property is payable or deliverable to the

undersigned from the fiduciary as share, legacy, claim, allowance,

fees, rentals, proceeds of life insurance, joint tenancy property,

survivorship property, documents of ownership, title or transfer,

abstracts, fire insurance policies or other right or interest in or to

said estate, due or to become due or deliverable from the above-
entitled estate or from the fiduciary or otherwise.
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App.___ (FMTD Ex. 6, p. 32, Aug. 13, 2019). Through this act, of Frank
disclaimed the interest that is the subject of these Estate proceedings and is
binding on subsequent administrators, such as Huntsman, under the UDPIA.
Overall, Huntsman has not and cannot identify a single act that that the
original administrators were required to but failed to perform. Rather,
Huntsman seeks to supplant the discretion exercised by the original
administrators with his own present-day opinions on such matters. lowa Code
§ 633.489’s “necessary act” prong does not provide a basis for doing so.
iv.  “Other proper cause” for reopening these Estates
does not exist because doing so frustrates the goals of

probate: finality of a deceased person’s affairs and
marketable title

The substance of Huntsman’s Petition and Application is to reverse the
discretion exercised by the original administrators and redistribute any
intangible property associated with Ruth’s name and likeness. The interests of
prompt, efficient, centralized disposition of property are not served by
allowing remote heirs to question the discretionary acts of their predecessors
in interest. Moreover, there are practical difficulties associated with
Huntsman’s request. To award him the relief requested, the Probate Court has

to claw back previously abandoned property that passed into the public
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domain. This is particularly problematic regarding intellectual property and
trademarks that, when abandoned, transfer into the public domain and can be
reappropriated.

Importantly, by disclaiming and abandoning any other interests in these
Estates, the original administrators placed Ruth’s name and likeness in the
public domain such that Huntsman could have used it however he saw fit as
of 2011. Huntsman has not presented the Probate Court with any reasonable
explanation for why he did not take action in 2011 to generate his own
commercially valuable trademark, image, or manuscript concerning Ruth at
that time. Even to this day, nothing is stopping Huntsman from investing in
and creating his own marks, photographs, manuscripts, or other creative
works incorporating references to Ruth. The only restriction existing is that if
Huntsman attempted to use the name “RUTHIE” to sell beer in Iowa, Exile
would have a cause of action against him. This demonstrates that Huntsman
does not seek to protect the product of his own human intellect, i.e. the
purpose of intellectual property and unfair competition laws. Rather, he seeks
to trade on the goodwill created by Exile in Exile’s intellectual property.

Further, Huntsman knew Exile was using the name “RUTHIE” as a

tribute to Ruth as early as 2014. He did not promptly seek to reopen these
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Estates at that time, waiting another six years before “investigating” the
claims he now seeks to enforce. Huntsman’s investigation would have been
much more accurate had he completed it before his sister, an original
administrator, was dead and no longer available to answer for her
administrative decisions.

Other practical difficulties revolve around having to “undo”
dispositions of at least four other deceased person’s estates within the line of
succession that have been closed (Barbara Hammand, Alfonso Bisignano,
Rose Medici, and Andrea Huntsman) to distribute “potential proceeds.” For
example, the record is void of any evidence concerning the settlement of
Barbara Hammand’s estate and it is not known whether she had creditors
entitled to payment from her estate. See lowa Code § 633.350 (noting property
of an estate 1s chargeable with payment of debts of the estate). At this time,
there is absolutely no basis to suggest that the Probate Court can dispose of
“proceeds” (if they are recovered from collateral litigation) without expending
considerable judicial resources to do so properly.

Huntsman will argue “other proper cause” includes using these Estates
to judicially adopt a “right of publicity.” Frank and Andrea were just as

capable of seeking the judicial adoption of a right of publicity and could have
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done so as part of the original probate proceedings. Iowa Code § 633.351.
This further demonstrates Huntsman’s desire to replace the prior discretionary
acts of administration with his own.

Should the Iowa Supreme Court consider the issue Milton H. Greene
Archives, Inc. v. Marilyn Monroe, LLC, 692 F.3d 983 (9" Cir. 2012) and Shaw
Family Archives, Ltd. v. CMG Worldwide, Inc., 589 F.Supp.2d 331 (S.D.N.Y.
Dec. 4, 2008) are instructive. There, Monroe, LLC (much like Huntsman),
claimed to acquire Marilyn Monroe’s posthumous right of publicity as a
residuary beneficiary under Marilyn Monroe’s will. These courts evaluated
whether Monroe’s right to publicity descended under her will to the residual
beneficiaries. Like Iowa, none of the states in which Marilyn Monroe could
have been domiciled had a statutorily recognized “descendible, posthumous
right of publicity” at the time of her death. Accordingly, each of these courts
agreed the right did not descend to Monroe, LLLC, even though Marilyn
Monroe had a will and bequeathed the residual of her estate to specified
beneficiaries. Because the right did not exist at the time of her death, Marilyn
Monroe had no testamentary capacity to devise “rights of publicity.”

In Greene, the court noted that Monroe, LLC may have obtained a

posthumous right by lobbying the California legislature to adopt a statutory
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right of publicity. Greene, 692 F.3d 983 at 992 (9" Cir. 2012). But, the right
did not apply to Marilyn Monroe because she was domiciled in New York at
the time of her death. As such, Monroe, LLLC did not acquire, through an
inheritance, any such right. Instead, Marilyn Monroe’s persona belong to the
public because it “never belonged to anything or anyone else.” Greene, 692
F.3d at 1000.

As the courts in Greene and Shaw did, this Court should evaluate
Iowa’s laws in existence at the time of Ruthie’s death, in 1993, to determine
whether she had a descendible right of publicity at the time of her death. Like
New York, Iowa had no statutorily recognized descendible posthumous right
of publicity at the time Ruth passed away in 1993 or when Frank passed away
in 1996. Iowa still has no statutorily recognized descendible posthumous right
of publicity as of today’s date. And, unlike Marilyn Monroe, Ruth died
intestate. As such, she had no testamentary intent and expressed no desire to
leave her alleged heirs, such as Huntsman, with the right to oversee and
exploit any of her persona after her death. Even if she had testamentary intent,
Ruth lacked testamentary capacity to bequeath a right of publicity to any of
her heirs because the right did not exist under lowa law at the time of her

death. Just as Marilyn Monroe’s right of publicity could not descend for lack
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of existence at the time of her death, Ruth’s right of publicity could not
descend through Iowa’s laws of intestate succession. Ruth’s persona, like
Marilyn Monroe’s, belong to the public because it “never belonged to
anything or anyone else.”

Notably, Huntsman has not approached the lowa Legislature seeking a
statutorily recognized right to publicity. Tony Bisignano is another alleged
heir to Frank’s Estate and is a Representative in the lowa Legislature. App.
_ ,(FPR q 6, Mar. 9, 2020). Thus, Ruth’s heirs have more resources than
most to approach and obtain such rights from the Iowa Legislature. Further,
Huntsman is a citizen of Washington State so he would not be required to
comply with right of publicity laws if they were judicially adopted in Iowa.
As such, it is difficult to show how Huntsman could be viewed as a person
with the best interest of Iowa citizens in mind when advocating for the judicial
adoption of a right of publicity.

To that end, virtually every other court that has adopted a right of
publicity has also adopted limitations for it. Because it is so far-reaching,
courts have uniformly held that the First Amendment bars appropriation
liability for the use of a name or likeness that concerns matters that are

newsworthy or of legitimate public concern. Batterglieri v. Mackinac Center
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for Public Policy, 680 N.W.2d 915, 301 (Mich.App. 2004)(this privilege
exists because dissemination of information regarding matters of public
concern is necessary for the maintenance of an informed public). Even if the
use of a name is for trade, when there is a redeeming public interest, news, or
historical value the use is privileged. Id. (citation omitted).

Legislatures have also limited the right. Arkansas and Pennsylvania’s
statutes only authorize an action for misappropriation of a deceased person’s
name and likeness upon a showing that the plaintiff has a 50% or more interest
in the person’s estate. See 42 PA Conn. St. § 8316 (2003); Ark. Code Ann.
§ 4-75-1105 (2016). Florida authorizes a deceased person’s surviving spouse
or surviving children to bring a right of publicity action. Fla. Stat. § 540.08(1)
and (2) (2007). California’s right to publicity statute only authorizes a spouse,
child, grandchild, or parent to inherit the right of publicity. Cal. Civ. Code
§ 3344.1(e) (2012). Tennessee’s right of publicity expires 10 years after the
death of the personality. Tenn. Code Ann. § 47-25-1104(a) (1984). A right of
publicity cause of action based upon Virginia’s statute expires after 20 years.
Va. Code Ann. § 8.01-40 (2015).

Under any of these common law or statutory schemes individuals such

as Huntsman would not succeed in a right of publicity case based upon the
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record before this Court. First, Exile’s purpose for adopting the “RUTHIE”
mark and telling Ruth’s story was based upon its historical significance and
for the purpose of stimulating discussions concerning women’s rights. App.
___ (FMTD Ex. 11, Exile Ans. to Rog No. 4, Aug. 13, 2021). Thus,
Huntsman’s right of publicity action against Exile most likely fails at some
point in time. Moreover, under any of the right of publicity statutes adopted
by other states, Huntsman would not be afforded the relief he seeks. Either he
would not have the necessary interest (as a child or 50% heir) to pursue the
claim or the claim would be barred by a statute of limitations. All such
limitations should be judicial recognized if the Court adopts a right of
publicity.

Overall, there is no “other proper cause” for reopening these Estates,
given the facts of this case, existing Iowa law, and any law that could
reasonably be adopted.

II. THEPROBATE COURT ERRED IN HOLDING HUNTSMAN
HAS STANDING TO FILE A PETITION TO REOPEN

a. Preservation of Error
All arguments raised herein have been preserved via Exile’s Motion to

Vacate, Dismiss, and Close and oral arguments, as well as its Motion to
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Reconsider. App. ___, _ (FMTD, Aug. 13, 2021; FMTR, Nov. 24, 2021);
T7:25 - 9:25 (Huntsman settled Andrea’s Estate without making these claims
in that proceeding).
b. Standard of Review
Once reopened, the district court must determine on the merits whether
the petitioner is entitled to the relief they seek. Roethler, 801 N.W.2d at 837.
Probate matters are tried in equity, and the district court’s ruling on the merits
is reviewed de novo. “Under a de novo standard of review, we are not bound
by the trial court conclusions of law or findings of facts.” Id.
¢. Argument
Standing requires that the petitioner show (1) a specific personal or
legal interest in the proceeding and (2) an injury in fact. Midstates Bank, N.A.
v. LBR Enterprises LLC, No. 20-0336,2021 WL 1897968 at *4 (Iowa Ct.App.
2021). Standing is a jurisdictional 1issue. Dumbough v. Cascade
Manufacturing Co., 264 N.W.2d 763, 765 (Iowa 1985). Judicial estoppel
protects the integrity of the fact-finding process by courts. Tyson Foods, Inc.
v. Hedlund, 740 N.W.2d 192 (2007). It prohibits a party who has successfully
and unequivocally asserted a position in one proceeding from asserting an

inconsistent position in a subsequent proceeding. Id. Because it is designed to
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protect the integrity of the judicial process it is a doctrine that may be raised
at any time, even at the appellate stage. Id. The doctrine applies when a fact
is “judicially accepted.” Id.

For all of the reasons discussed above, Huntsman has not demonstrated
that he is entitled to inherit anything from these Estates. Moreover, Huntsman
knew of Exile’s use of the name “RUTHIE” as of 2014. App. ____ (FMTD
Ex. 1 Huntsman Dep 59:5-12, Aug. 13, 2021). Andrea, passed away on April
14, 2019. App. _____ (FMTD Ex. 19, Obituary, Aug. 13, 2021). Huntsman
learned of these “misappropriation claims” during a family dinner that he
attended following Andrea’s funeral in April 2019. App. ___ (FMTD Ex. 1
Huntsman Dep. 63:15-25, Aug. 13, 2021). At the same time, Huntsman was
acting as Andrea’s Conservator; he filed a Final Inventory and Report to close
Andrea’s Conservatorship on August 1, 2019. App. ____ (FMTD Ex. 8§,

Report, Aug. 13, 2021). In doing so, Huntsman “waived further accounting”

and consented to the Court “approving said Final Report, closing said estate,
and discharging [Huntsman from his fiduciary duties].” App. ___ (FMTD Ex.
9, RCW, Aug. 13, 2021). On August 9, 2019, the Court entered an Order
approving the Report and closing the same. App. ____ (FMTD Ex. 10, Order,

Aug. 13, 2021).
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Because they were siblings, Andrea had the same right to inherit from
Ruth and Frank that Huntsman asserts in these Probate Proceedings. Thus,
Huntsman knowingly, voluntarily, and intentionally misrepresented to this
Probate Court that Ruth’s name and likeness was not property when he closed
Andrea’s Estate. Huntsman now asks the same Court and the same judge to
adopt a contrary fact — that these “misappropriation claims” should be
considered “valuable property.” Huntsman should be judicially estopped from
making these factual assertions. To hold otherwise, creates the perception that
the Probate Court was misled regarding the property held by Andrea when it
entered an order closing Andrea’s Conservatorship.

Moreover, since he knew about the “misappropriation claims”
Huntsman had the opportunity to claim the property and/or perform acts of
administration to clear title to the property on behalf of Andrea’s Estate.
Instead of claiming that interest on behalf of Andrea, Huntsman filed a
Receipt, Consent, and Waiver as Trustee of Andrea’s Estate. App. __
(FMTD Ex. 9, RCW, Aug. 13, 2021). In doing so, Huntsman disclaimed his
interest in these claims; he should be bound to that disclaimer under Iowa’s
UDPIA and barred from reopening Andrea’s Estate under Iowa Code

§ 633.489. This prevents him from being able to distribute any “potential
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proceeds” to Andrea’s Estate, in the event “proceeds” are recovered and
demonstrates further “practical difficulties” warranting denial of Huntsman’s

request to reopen these more remote-in-time Estates.

III. THE PROBATE COURT ERRED IN DENYING EXILE’S
MOTION TO INTERVENE

a. Preservation of Error
Huntsman filed a Motion to Strike Exile’s Motion to Dismiss, arguing
that Exile did not have standing to intervene. In response to the Motion, Exile
requested leave to file a Motion to Intervene. App. ___, (RMTD RB, p. 23,
Sept. 13, 2021). Exile reiterated its Motion to Intervene and requested
permission to amend the pleadings, attaching a Petition to Intervene, within
its Motion to Reconsider. App. _____ (FMTR Ex. A, Nov. 24, 2021).
b. Standard of Review
A district court’s ruling on motions for leave to amend the pleadings is
reviewed for an abuse of discretion. Rife v. D.T. Corner, Inc., 641 N.W.2d
761 (2002). Denial of a motion to intervene is reviewed for correction of errors

of law. In re H.N.B. 619 N.W.2d 340, 343 (Iowa 2000).
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¢. Argument

The Probate Court has the power to grant leave to amend pleadings to
conform to the proof. Iowa R. Civ. P. 1.402(4). Such leave ‘“shall be freely
given.” Id. Allowance of amendment is the rule and denial the exception.
Neylan v. Moser, 400 N.W. 538 (1987). For example, when there is nothing
on the record indicating that the case be ready for trial or that trial was even
scheduled, it is an abuse of discretion to deny amendment based upon
timeliness.

Iowa R. Civ. P. 1.407(2)(b) allows for permissive intervention when an
applicant’s claim or defense and the main action have a question of law or fact
in common. A party is allowed to intervene in a probate proceeding if they
have any an immediate interest in the property at issue so long as the motion
is timely. Matter of Pearson’s Estate, 319 N.W.2d 248 (1982).

The November 17, 2021 Order provides that, under Iowa Code
§ 633.488, Exile has standing to intervene in these Estate proceedings, but
forfeited that standing because it did not file a Petition to Intervene with the
Court and only made that motion orally. App.___ (RO, p. 5-6, Nov. 16, 2021).

Given that Exile made its Motion for Leave, via its Reply to the Estate’s
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Motion to Strike, this conclusion is clearly erroneous. App._____,(RMTD RB,
p. 23, Sept. 13, 2021).

Through its Motion to Reconsider, Exile requested permission to
amend or recast the pleadings to correct any defect with its Motion to
Intervene. Denying said Motion, the Court held that Exile’s Motion was
“untimely” and tantamount to a motion filed after a final order. App.___ (RO,
p- 5, Jan. 31, 2022). The holding ignores the Probate Court’s ongoing
oversight of the administration of these Estates. Less than 30 days ago a
Notice of Delinquency was issued to Huntsman advising that his
administration of Frank’s Estate was Delinquent for failure to file a Final
Inventory and Report as required by lowa Code § 633.32. App. ___ (FNOD,
June 1, 2022). There certainly is no indication in the record that the matter has
been prepared for trial, let along scheduled for trial. Thus, it was an abuse of
discretion for the Court to conclude that Exile’s Motion to Intervene was
untimely. Huntsman has yet to even make a proper claim of ownership over
property by filing an Inventory.

In the event this Court finds the Probate Court has jurisdiction to reopen
these Estates (which it should not), it will cause no delay whatsoever, to grant

Exile leave to file a Petition to Intervene, the purpose of which is to challenge
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the Inventory and any finding as to whether the Estate has “property.” This
will ensure that Huntsman does not seek and the Probate Court does not grant
Huntsman rights that improperly encroach upon Exile’s right to use the mark
“RUTHIE.”

To that end, in its Order, the Court conceded that it “did not make a
ruling” as to whether Ruth’s intellectual property legally could and actually
did, descend to the heirs of Ruth Bisignano instead of passing into the public
domain. App.____ (RO, p. 7, Jan. 31, 2022). It erroneously found the August
18,2020 Order from the collateral civil case decided the issue. App.___ (RO,
p. 7, Jan. 31, 2022). The District Court made no such decision in the collateral
case. App.___ (FMTD Ex. 20, Sept. 13, 2021). As with all Orders on Motions
to Dismiss, the District Court presumed the allegation that Ruthie Bisignano
“died intestate, with her interest in claims passing to her husband, Frank
Bisignano.” App.___ (OMTRI, Sept. 13, 2021, p. 15). Thus, nowhere in said
Order did the District Court overseeing the collateral case decide whether
property was capable of and did descend to the heirs of Ruth and Frank
Bisignano, via intestate succession, under Iowa’s Probate Code. App.___
(OMTRI, Sept. 13, 2021). That issue rests squarely within the Probate Court’s

jurisdiction under the Probate Code. It was an abuse of discretion for this
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Court to defer to a collateral court for a decision on the substantive issues
pending before it. Because the substantive issues remain undecided there can
be no prejudice to Huntsman if Exile’s Motion to Intervene were granted on

remand.

CONCLUSION

This case presents unique and complicated issues concerning what
court 1s responsible for deciding substantive issues of property law. The root
of the analysis must begin with whether Huntsman, either individually or as
the administrator for these Estates, has a right to title for intangible property
and the scope of any such title. Because Huntsman’s claim arises from alleged
right to inherit from these Estates, the first issue that must be resolved is
whether the Probate Court has jurisdiction to reopen these Estates under lowa
Code 633.487-9 to grant Huntsman the rights he seeks to enforce against
Exile. Because the Probate Court has no such jurisdiction, Exile requests that
the Orders Reopening these Estates be reversed and the Probate Court
instructed to close these Estates. Alternatively, Exile requests that the Orders
to Reopen, Orders granting Leave to Employ Litigation Counsel, and the
Orders on Exile’s Motion to Vacate, Dismiss, and Close be reversed and

remanded to the Probate Court with instructions to:
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1. Hold a trial to decide the substantive issue of whether and to what
extent Ruth’s intellectual property could and actually did
descended to her heirs,

2. Hold trial to decide whether Huntsman has standing to reopen
these Estates, and

3. Grant Exile’s Motion to Intervene for purposes of participating
in the aforementioned trial.

Exile further requests any other relief the Court deems just.
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REQUEST FOR ORAL ARGUMENT

Defendants believe that this is a matter that requires oral arguments and

as such request oral arguments.
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ESTATE OF FRANK BISIGNANO, as
successor in interest to RUTHIE
BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

EXILE BREWING COMPANY, LLC,

VS.

E-FILED 2020 JUL 10 4:18 PM POLK - CLERK OF DISTRICT COURT

IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

CASE NO. CVCV 060249

Plaintiff, MOTION TO DISMISS

)
)
)
)
)
)
)
)
)
)
)
)

Defendant.

COMES NOW Defendant, Exile Brewing Company, LLC, and moves for this Court to

dismiss the Petition filed by Plaintiff, pursuant to lowa Rules of Civil Procedure 1.421(1)(a), and

(f), and requests the Court dismiss Plaintiff’s Petition. In the alternative, Defendant moves the

Court, pursuant to Iowa Rule of Civil Procedure 1.421(1)(e), for an Order requiring Plaintiff to

make its allegations against Defendant more definite and certain by stating facts to support the

basis for three of Plaintiff’s causes of actions against Defendant that are identified below. In

support of said Motion, Defendant states as follows:

1.

Plaintiff filed the Petition in the above-captioned matter on June 1, 2020. In the
Petition, Plaintiff seeks recovery from Defendant, Exile Brewing Company, LLC
(“Exile”), for losses related to Exile’s use of “Ruthie Bisignano’s name, likeness,
and persona” for its “flagship beer, Ruthie.” (See Petition {{ 8-12).

Plaintiff seeks redress under “Iowa common law and statutory law on the bases of
invasion of privacy, unfair competition, deceptive marketing, common law trade-
and servicemark infringement, and misappropriation under Iowa code chapter
714H.” (Petition ]2).

Plaintiff filed this action on June 1, 2020, at least seven years after Exile “featured”
its “flagship beer, Ruthie.” As a result, the claims are untimely and time-barred.
As the administrator of the Estate of Frank Bisignano, Plaintiff lacks the capacity
and standing to bring the present lawsuit and as a result the Court lacks jurisdiction
over the matter. lowa Code §§611.20 and 611.22; Segura v. State, 889 N.W.2d 215,
225 (Iowa 2017); Roth v. Evangelical Lutheran Good Samaritan Soc., 886 N.W.2d
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601, 608 (Iowa 2016); Citizens for Responsible Choices v. City of Shenandoah, 686
N.W.2d 470, 473 (Iowa 2004)(issue of standing appropriately challenged in a
motion to dismiss for lack of subject matter jurisdiction).

5. The causes of action asserted in Count II (“Unfair Competition — Appropriation of
the Commercial Value of Ruthie’s Identity and Infringement of the Right of
Publicity Under Iowa Common Law”), Count III (“Unfair Competition —
Misappropriation of Trade Values Under Iowa Common Law”), and Count V
(“Deceptive Marketing — Misrepresentations Regarding Endorsement and/or
Approval Under lowa Common Law”) are not recognized common law claims
under Iowa’s common law and should be dismissed, as a matter of law, for failure
to state a claim. In the alternative, Plaintiff should be ordered to provide a More
Specific Statement regarding the basis for its assertions that these claims are
recognized under lowa’s common law, including whether the nature of the asserted
claims are based in tort, contract, or another area of the common law, so that Exile
may have fair notice of the nature of the actions, enabling it to respond to the
allegations and assert necessary defenses.

6. The claims asserted in Counts I, IV, and VI are barred by the statute of limitations
found in Iowa Code § 614.1(2) (actions for personal injuries must be brought within
two years), lowa Code § 714H.5 (consumer fraud), and Reiff Funeral Homes, Inc.
v. Reiff, 928 N.W.2d 157 (Iowa Ct.App. 2019)(holding the five year catch-all
statute of limitations in Iowa Code § 614.1(4) applied to infringement of a common
law trademark). If the causes of action asserted in Counts II, III, and V are
cognizable at common law, they are barred by the statute of limitations found in
Iowa Code § 614.1(2) and (4).

7. For these reasons, and as more fully set forth in Exile’s Brief in Support of this
Motion, the Petition must be dismissed because Plaintiff lacks the capacity and
standing to assert these claims, three of the claims are not cognizable, and, even if
they are, all of the claims are barred by the applicable statutes of limitations.

WHEREFORE, for the foregoing reasons, Defendant, Exile Brewing Company, LLC,

respectfully requests the Court enter an Order dismissing the Petition filed by Plaintiff, and all

other such relief the Court deems appropriate. In the alternative, Defendant moves the Court for
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an Order requiring Plaintiff to Provide a More Definite Statement.

EXILE BREWING COMPANY, LLC, Defendant,

By:__ /s/ Robert S. Keith
ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower
Omaha, Nebraska 68102
(402) 348-0900 Fax (402) 348-0904
Robert S. Keith, #AT0012066
rkeith@ekoklaw.com
Alexis M. Wright, #AT0013891
awright@ekoklaw.com

CERTIFICATE OF SERVICE

I hereby certify that on July 10, 2020, I electronically filed the foregoing with the lowa
Court System using the electronic filing system and will e-mail to the following:

Scott M. Wadding, #AT0010447
Sease & Wadding
104 S.W. 4 St.
Des Moines, IA 50309
(515) 883-2222 Fax (515) 883-2233
swadding @seasewadding.com
/s/ Robert S. Keith
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IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

ESTATE OF FRANK BISIGNANO, as ) CASE NO. CVCV 060249
successor in interest to RUTHIE )
BISIGNANO, by and through its )
administrator, FRED HUNTSMAN, )
)
Plaintiff, ) MEMORANDUM BRIEF OF
) SUPPORTING AUTHORITIES RE:
Vs. ) MOTION TO DISMISS
)
EXILE BREWING COMPANY, LLC, )
)
Defendant. )

COMES NOW Defendant, Exile Brewing Company, LLC, pursuant to lowa Rules of Civil
Procedure 1.421(1) and 1.431(3), and submits the following Brief in Support of its Motion to
Dismiss the Petition and, in the alternative, Motion for More Specific Statement.

INTRODUCTION

Plaintiff seeks recovery from Defendant, Exile Brewing Company, LLC (“Exile”), for
losses related to Exile’s use of “Ruthie Bisignano’s name, likeness, and persona” in connection
with Exile’s “flagship beer, Ruthie.” (Petition ] 10-12). According to the Petition, Exile has

2

produced, promoted, advertised, sold, and distributed its “flagship beer, ‘Ruthie,”” since its
opening in 2012. (Petition {{ 10, 27-28). However, Plaintiff waited until June 1, 2020 to file the
Petition in the above-captioned matter; more than seven years after Exile began featuring its beer,
“Ruthie.”

Seven years later, Plaintiff is now attempting to seek redress under “lowa common law and
statutory law on the bases of invasion of privacy, unfair competition, deceptive marketing,
common law trade-and servicemark infringement, and misappropriation under lowa code chapter
714H.” (Petition | 2). Regardless of how Plaintiff attempts to frame the allegations, the statute of
limitations has lapsed for all claims Plaintiff purports to allege, and they are all fatally defective
either because the claim is not recognized under Iowa law or lacks necessary factual allegations.

STANDARD OF REVIEW
A motion to dismiss may be granted if the petition fails to state a claim upon which any

relief may be granted. lowa R. Civ. P. 1.421(1)(f). “The purpose of a Motion to Dismiss is to test
the legal sufficiency of the Petition.” Shumate v. Drake University, 846 N.W.2d 503, 507 (Iowa
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2014). For purposes of evaluating a Motion to Dismiss for failure to state a claim upon which
relief can be granted, the Petition’s well-pled factual allegations are accepted as true but not its
legal conclusions. Id. The well-pled factual allegations are construed in a light most favorable to
the non-moving party. Southard v. Visa U.S.A. Inc., 734 N.W.2d 192, 194 (Iowa 2007).

“A defendant may raise the statute of limitations by a motion to dismiss if it is obvious
from the uncontroverted facts contained in the petition that the applicable statute of limitations
bars the plaintiff’s claim for relief.” Venckus v. City of lowa City, 930 N.W.2d 792, 809 (Iowa
2019)(quoting Turner v. lowa State Bank & Tr. Co. of Fairfield, 743 N.W.2d 1, 5 (Iowa 2007)).
A fundamental principle of tort law is that the violation of a legal right by a wrongdoer is a
prerequisite to obtain redress for a claimed wrong. Engstrom v. State, 461 N.W.2d 309, 315 (Iowa
1990). This principle presupposes that an underlying legal right in fact exists. See Id. A motion to
dismiss is properly granted when “the petition on its face shows no right of recovery under any
state of facts.” Young v. HealthPort Techs., Inc., 877 N.W.2d 124, 127 (Iowa 2016)(quoting Tate
v. Deerfield, 510 N.W.2d 885, 887 (Iowa 1994)).

ARGUMENT

Dismissal of Plaintiff’s Petition with prejudice is appropriate because this Court lacks
jurisdiction, and Plaintiff cannot state a claim for relief under any set of facts. First, because
Plaintiff lacks the capacity and standing to bring this action, the Court lacks jurisdiction over it.
Second, three of the causes of action are not recognized under lowa common law. Third, all of the
claims are barred by the applicable statute of limitations. Therefore, the Petition should be
dismissed in its entirety because Plaintiff lacks the capacity and standing necessary for the Court
to exercise jurisdiction over this matter, and the Petition fails to state a claim upon which any relief
may be granted.

I.  PLAINTIFF LACKS STANDING TO BRING THE PRESENT ACTION.

The claims asserted in the Petition concern Exile’s allegedly wrongful use of Ruthie
Bisignano’s, not Frank Bisignano’s name, identity, and persona, and therefore, since Plaintiff is
not the legal representative of Ruthie Bisignano’s Estate, Plaintiff lacks the capacity and standing
to assert the present claims. Pursuant to lowa Code § 611.20, “[a]ll causes of action shall survive
and may be brought notwithstanding the death of the person entitled or liable to the same.”
Standing to bring such a claim is controlled by Iowa Code § 611.22, which provides the following:

[a]ny action contemplated in sections 611.20 and 611.21 may be brought . . . by ..
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. the legal representatives or successors in interest of the deceased. Such action shall
be deemed a continuing one, and to have accrued to such representative or
successor at the time it would have accrued to the deceased if the deceased had
survived.

In Roth, the Iowa Supreme Court stated that:

[u]nlike the wrongful death statutes in many states, lowa's death statutes have

always been of the ‘survival’ type. Such a statute does not create a new cause of

action in a decedent's survivors; rather, it preserves whatever rights and liabilities

a decedent had with respect to a cause of action at the time of his death. The cause

of action thus preserved is deemed to accrue to the decedent's estate representative

‘at the time it would have accrued to the deceased if he had survived.’

Roth v. Evangelical Lutheran Good Samaritan Soc., 886 N.W.2d 601, 608 (Iowa 2016)(quoting
Weitl v. Moes, 311 N.W.2d 259, 270 (Iowa 1981)(plurality opinion)(citations omitted)(quoting
Iowa Code § 611.22), overruled on other grounds by Audubon—Exira Ready Mix, Inc. v. Ill. Cent.
Gulf R.R., 335 N.W.2d 148, 152 (Iowa 1983)). The right to recover damages vests exclusively in
the estate representative. See Egan v. Naylor, 208 N.W.2d 915, 918 (Iowa 1973).

Under Iowa law, when an individual dies intestate, the legal representative of an estate is
the administrator. lowa Code § 633.3(30); Estate of Butler ex rel. Butler v. Maharishi Univ. of
Mgmt., 460 F.Supp.2d 1030, 1036 (S.D. Iowa 2006). In that instance, only the administrator has
the right to bring suit. Estate of Butler ex rel. Butler, 460 F.Supp.2d at 1036. “It is ‘an elementary
rule of law’ that a plaintiff must have the capacity to sue in order to commence and maintain an
action in district court.” Segura v. State, 889 N.W.2d 215, 225 (Iowa 2017)(quoting Dumbaugh v.
Cascade Mfg. Co., 264 N.W.2d 763, 765 (Iowa 1978)). The administrator of an estate is the real
party in interest. See Estate of Butler ex rel. Butler, 460 F.Supp.2d at 1036.

Therefore, as a matter of law, the Petition must be dismissed for lack of subject matter
jurisdiction because Plaintiff is not the administrator of the Estate of Ruthie Bisignano and,
therefore, does not have the capacity or standing to bring the present suit. See Citizens for
Responsible Choices v. City of Shenandoah, 686 N.W.2d 470, 473 (Iowa 2004 )(issue of standing
appropriately challenged in a motion to dismiss for lack of subject matter jurisdiction).

Although, Plaintiff claims the Estate of Frank Bisignano is the successor in interest to
Ruthie Bisignano, there are no well-pled factual allegations that could be construed to support that
legal conclusion. The only allegation concerning this issue is that Ruthie Bisignano “died intestate,

with her interest in claims passing to her husband, Frank Bisignano.” (Petition { 6). However,

3
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Plaintiff’s assertion that the Estate of Frank Bisignano is the successor in interest to all claims of
Ruth Bisignano is not supported by the above cited statutes or lowa statutes concerning the descent
of intestate property. Additionally, upon review of lowa case law, there is no support for the
assertion that a decedent’s future, potential tort claims passes by operation of law to their spouse
in the spouse’s individual capacity. Consequently, the Petition must be dismissed for lack of
jurisdiction because the Petition shows on its face that Plaintiff lacks the capacity and standing to
bring the present action.
II. COUNTSIL III, AND V FAIL TO STATE COGNIZABLE CLAIMS.

Iowa law does not recognize the causes of action asserted in Count II (“Unfair Competition
— Appropriation of the Commercial Value of Ruthie’s Identity and Infringement of the Right of
Publicity Under lowa Common Law”), Count III (“Unfair Competition — Misappropriation of
Trade Values Under Iowa Common Law”), and Count V (“Deceptive Marketing —
Misrepresentations Regarding Endorsement and/or Approval Under Iowa Common Law”).
Despite Plaintift’s assertions that these claims are based on Iowa’s common law, a review of case
law decided by Iowa courts indicates that no such claims have been recognized in this state.

Furthermore, under Iowa’s notice pleading standard, the factual allegations fail to give
Exile fair notice of another claim that is recognized in this state. Young, 877 N.W.2d 124. Even
when accepting Plaintiff’s well-pled factual allegations as true and construing them in a light most
favorable to Plaintiff, there is no right to recovery. One cannot violate a right that does not exist
and, absent the existence of a recognized right, there can be no right to recovery. Accordingly,
this Court should dismiss Counts II, III, and V with prejudice. In the alternative, the Court should
enter an Order for More Specific Statement, ordering Plaintiff to plead the basis for its assertions
that these claims are recognized under Iowa’s common law, including whether the nature of the
asserted claims are based in tort, contract, or another area of the common law.

III. ALL OF PLAINTIFF’S CLAIMS ARE BARRED BY THE APPLICABLE

STATUTE OF LIMITATIONS.

Assuming, arguendo, that Plaintiff has the capacity and standing to bring the present
lawsuit, the causes of action asserted in Count I, Count IV, and Count VI are barred by the relevant
statute of limitations because more than seven years have passed since Exile’s allegedly wrongful
conduct occurred. According to the allegations in the Petition, the conduct giving rise to the

lawsuit began in 2012. (Petition q 42). The Petition was filed on June 1, 2020. For Count I and
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Count IV, the Petition was filed more than five years after the statute of limitations expired, and
for Count VI, it was filed more than two years after the statute of limitations ran.

Statutes of limitations serve the purpose of establishing a reasonable period of time for the
plaintiffs to file their claims. Estate of Kuhns v. Marco, 620 N.W.2d 488, 491 (Iowa 2000). The
statute of limitations period exists to ensure the defendants will receive timely notice of a potential
claim and be protected from the myriad of problems that can occur in defending stale claims. /d.
(citing State v. Gansz, 376 N.W.2d 887, 891 (Iowa 1985)). Policy considerations underlying the
statute of limitations include the following: “freeing the defendant from the worry produced by the
fear of litigation, removing the burden of stale claims from the courts, and removing the
uncertainty of unsettled claims from the marketplace.” Id. (citations omitted). Problems with a
stale claim include diminished memories of witnesses, disappearance of witnesses, and lost
evidence. Id. (citing Schulte v. Wageman, 465 N.W.2d 285, 286 (Iowa 1991)). “It has been
uniformly held that once the statute of limitations begins to run nothing stops it. Not even death or
disability will toll the statute unless it be otherwise provided by statute.” Overbeck v. Dillaber, 165
N.W.2d 795, 796 (Iowa 1969)(quoting In re Estate of Hoenig, 230 lowa 718, 726, 298 N.W. 887,
891 (1941)).When a plaintiff files an action beyond the time period set by the statute of limitations,
the defendant may properly seek dismissal of the action by a Rule 1.421 motion to dismiss. Pride
v. Peterson, 173 N.W.2d 549554 (Iowa 1970).

Plaintiff’s allegations make it obvious from the face of the Petition that all of the claims
are barred by statute of limitations. Count I appears to assert a common law tort claim for invasion
of the right to privacy. While there is no Iowa case law concerning an invasion of privacy claim
based on misappropriation or the statute of limitations that applies to such a claim, the Iowa
Supreme Court previously found that another type of invasion of privacy claim was governed by
the two year statute of limitations found in lowa Code § 614.1(2). In re Marriage of Tigges, 758
N.W.2d 824, 830 (Iowa 2008). Section 614.1(2) provides that a cause of action “founded on
injuries to the person or reputation, including injuries to relative rights, whether based on contract
or tort, or for a statute penalty” must be brought within two years after the cause accrues.
According to Plaintiff, “Exile has used and continues to use Ruthie’s name and/or likeness” since
2012. (Petition ] 10-12, 41-42). Plaintiff waited until June 1, 2020 to file the Petition; more than
five years after the statute of limitations expired. Therefore, Count I in the Petition for

“appropriation of name and/or likeness under [owa common law” is barred by the two year statute
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of limitations found in Iowa Code § 614.1(2) and should be dismissed as any right to recovery is
time barred.

As to the consumer fraud cause of action asserted in Count IV, Iowa Code §714H.5
provides for a two year statute of limitations. As with the other claims, the alleged wrongful
conduct that forms the basis of this claim started in 2012. (See Petition ] 10-12, 41-42, 70).
Therefore, like Count I, this cause of action is time barred because it was filed more than five years
after the statute of limitations ran. Count VI, trademark and service mark infringement, is similarly
based on conduct from 2012 and is barred by the statute of limitations found in Iowa Code § 614.1.
The Iowa Supreme Court has not issued an opinion on the statute of limitations for a common law
trademark or service mark infringement claim. However, the lowa Court of Appeals concluded
that, while there is not a dedicated statute of limitations for infringement of a common law
trademark, such a claim appeared to fall within the five year catch-all statute of limitations under
Iowa Code § 614.1(4). Reiff Funeral Homes, Inc. v. Reiff, 928 N.W.2d 157 (Iowa Ct.App. 2019).
Accordingly, the factual allegations in the Petition make it obvious that the statute of limitations
applicable to Counts I, IV, and VI bar Plaintiff’s claims.

Additionally, Plaintiff lacks the capacity and standing to bring the present lawsuit, and the
the claims asserted in Counts II, III, and V are not cognizable under lowa common law, but even
if they were, they would likewise be barred by the statutes of limitations found in Iowa Code
§ 614.1(2). As a result, this Court should dismiss the Petition in its entirety with prejudice.

CONCLUSION

WHEREFORE for the reasons set forth above, Defendant, Exile Brewing Company, LLC,

respectfully requests that the Court enter an Order dismissing the Petition in its entirety, with

prejudice, as the defects noted above cannot be remedied by granting leave to Plaintiff. In the
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alternative, Defendant respectfully requests the Court enter an Order for Plaintiff to make a more

definite statement and grant such other and further relief as the Court deems just and appropriate.

EXILE BREWING COMPANY, LLC, Defendant,

By:__ /s/ Robert S. Keith
ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower
Omaha, Nebraska 68102
(402) 348-0900 Fax (402) 348-0904
Robert S. Keith, #AT0012066
rkeith@ekoklaw.com
Alexis M. Wright, #AT0013891
awright@ekoklaw.com

CERTIFICATE OF SERVICE

I hereby certify that on July 10, 2020, I electronically filed the foregoing with the Iowa
Court System using the electronic filing system and will e-mail to the following:

Scott M. Wadding, #AT0010447
Sease & Wadding
104 S.W. 4 St.
Des Moines, IA 50309
(515) 883-2222 Fax (515) 883-2233
swadding @seasewadding.com
/s/ Robert S. Keith
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IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

ESTATE OF FRANK BISIGNANO, as
successor in interest to RUTHIE
BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

CASE NO. CVCV 060249

Plaintiff, REPLY BRIEF

VS.

EXILE BREWING COMPANY, LLC,

)

)

)

)

)

)

)

)

)

)

)

Defendant. ;
COMES NOW Defendant, Exile Brewing Company, LLC, pursuant to lowa Rules of Civil
Procedure 1.421(1) and 1.431(3), and submits the following Reply Brief to Plaintiff’s Resistance
to Defendant’s Motion to Dismiss the Petition and, in the alternative, Motion for More Specific

Statement.

I. THE REAL PARTY IN INTEREST IS THE LEGAL REPRESENTATIVE OF
THE ESTATE OF RUTHIE BISIGNANO.
The plain language of Iowa Code §§ 611.20 and 611.22 make it clear that Frank

Bisignano’s Estate, by and through ifs administrator, does not have the capacity or standing to
pursue the present claims. Under Iowa Code § 611.22 “[a]ny action contemplated in sections
611.20 and 611.21 . . . shall be deemed . . . to have accrued to such representative or successor at
the time it would have accrued to the deceased [Ruthie Bisignano] if the deceased [Ruthie
Bisignano] had survived.” This section does not provide that the action accrues to Frank Bisignano
as if he had survived nor does it provide a fictional extension of Frank Bisignano’s life in order for
him to serve as the legal representative. Although Plaintiff notes that under lowa Code § 633.211,
the decedent’s personal property descends to the surviving spouse, nothing in the lowa Probate

Code provides that mere descent is accompanied by the automatic capacity to commence and
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maintain a lawsuit as the administrator of the deceased spouse’s estate. Plaintiff’s Memorandum
Brief at 3.

Additionally, there is no factual or legal support for Plaintiff’s assertion that the Estate of
Frank Bisignano is the successor in interest simply because personal property may descend to the
surviving spouse. Furthermore, there are no allegations as to assignment, subrogation, or
contractual rights naming Frank Bisignano or his estate as the successor to Ruthie Bisignano. See
Estate of Dyer v. Krug, 533 N.W.2d 221, 222 (Iowa 1995) (holding that the motion to dismiss was
properly granted when the petition was filed by the testate decedent’s daughter, in her capacity as
daughter and administrator, but was not appointed administrator and therefore lacked the capacity
to bring the suit). Moreover, under lowa Code § 611.20, “the person entitled” to the cause of action,
if any exist in the present matter, is Ruthie Bisignano, not Frank Bisignano. Given the plain
meaning of the applicable statutes and the allegations in the Petition, the Petition should be
dismissed with prejudice because Plaintiff did not and does not have the capacity to commence
and maintain the present lawsuit and as discussed below leave to amend would be futile as the

claims are barred by the applicable statutes of limitations.

II. THE CONTINUING WRONG AND DISCOVERY RULE DOCTRINES DO
NOT DEFEAT THE APPLICATION OF THE STATUTES OF LIMITATIONS.

None of the cases cited by Plaintiff are controlling or involve the allegations currently at
issue. Moreover, the application of the continuing wrong doctrine in Iowa has been applied
primarily in the context of cases involving real property governed by the statute of limitations
under § 614.1(4). See e.g. Hegg v. Hawkeye Tri-Cty. REC, 512 N.W.2d 558, 559 (Iowa 1994); and
Anderson v. Yearous, 249 N.W.2d 855, 860 (Iowa 1977). Further, Plaintiff appears to concede that

the applicable statutes of limitations are found in § 614.1(2) and § 714H.5.
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Plaintiff’s own allegations make it evident that under the discovery rule, Plaintiff’s claims
are barred by the statute of limitations because Plaintiff, at a minimum, was placed on inquiry
notice. The Petition contains a plethora of allegations regarding the extent of Defendant’s
“Ruthie,” including that already as of 2015, “‘Ruthie’ beer was the fifth biggest seller in the
country.” (Petition {37(c)). Given the allegations as to the success and prevalence of “Ruthie,” it
does not appear conceivable, when accepting the allegations as true, that under these alleged
circumstances, Plaintiff was not put on inquiry notice before the statutes of limitations ran. Absent
controlling precedent, this Court should refuse to apply the continuing wrong doctrine and grant
Defendant’s Motion to Dismiss since Plaintiff had knowledge of facts that would support a cause
of action.

III.  COUNTS 1I, III, AND V ARE NOT RECOGNIZED AS COMMON LAW
TORTS IN IOWA AND FAIL AS A MATTER OF LAW.

Despite the assertions in the Petition, Counts II, III, and V are not recognized causes of
action under lowa’s common law. Plaintiff appears to concede that the lowa Supreme Court has
not expressly recognized the causes of action asserted in Counts II, III, and V. See Plaintiff’s
Memorandum Brief at 16-26. Notably, Plaintiff does not point to any lowa Supreme Court case
law recognizing or otherwise adopting §§46, 38, and 49 of the Restatement (Third) of Unfair
Competition. See Brooks v. Brooks, 680 N.W.2d 379 (Iowa Ct. App. 2004) (holding that it is “up
to the legislature or our supreme court to establish new causes of action even when they appear to
have merit) (citing State v. Rhomberg, 516 N.W.2d 803, 805 (Iowa 1994) (“A proposed change in
the law, if desired, is in the province of the legislature.”). Consequently, this Court should refuse
to recognize the claims asserted in Counts II, III, and V and dismiss them with prejudice.

CONCLUSION
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WHEREFORE Defendant, Exile Brewing Company, LLC, respectfully requests that the
Court enter an Order dismissing the Petition in its entirety, with prejudice, as the defects cannot
be remedied by granting leave to Plaintiff. In the alternative, Defendant respectfully requests the
Court enter an Order for Plaintiff to make a more definite statement and grant such other and

further relief as the Court deems just and appropriate.

EXILE BREWING COMPANY, LLC, Defendant,

By:_ /s/ Alexis M. Wright
ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower
Omaha, Nebraska 68102
(402) 348-0900 Fax (402) 348-0904
Robert S. Keith, #AT0012066
rkeith@ekoklaw.com
Alexis M. Wright, #AT0013891
awright@ekoklaw.com

CERTIFICATE OF SERVICE

I hereby certify that on August 10th, 2020, I electronically filed the foregoing with the
Iowa Court System using the electronic filing system and will e-mail to the following:

Matthew G. Sease, #AT0010484
Scott M. Wadding, #AT0010447
Kylie E. Crawford, #AT0013381
Sease & Wadding
104 S.W. 4 St., Suite A
Des Moines, IA 50309
(515) 883-2222 Fax (515) 883-2233
msease(@seasewadding.com
swadding@seasewadding.com
kcrawford(@seasewadding.com

/s/ Alexis M. Wright
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY

ESTATE of FRANK BISIGNANO, as
successor in interest to RUTHIE
BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

CASE NO. 05771 CVCV060249

Plaintiff, ORDER DENYING DEFENDANT’S

MOTION TO DISMISS
V.

EXILE BREWING COMPANY, LLC,

N N N N N N N N N N N N

Defendant.

Before the Court is Defendant’s Motion to Dismiss filed July 10, 2020. A phone hearing
was held on August 14, 2020. Plaintiff was represented by Scott Wadding. Defendant was
represented by Robert Keith and Alexis Wright.

Plaintiff is the Estate of Frank Bisignano. Defendant Exile Brewing Company, LLC is, as
the name suggests, a brewery. Plaintiff alleges that Defendant has used the name, likeness, and
persona of Frank Bisignano’s late wife, Ruthie Bisignano, in selling Defendant’s flagship beer,
“Ruthie.”

Defendant seeks to dismiss all of Plaintiff’s claims. Defendant’s arguments are three-
fold. First, Defendant argues that the Plaintiff lacks standing to bring any claims. Second,
Defendant argues that Counts II, III, and V are not cognizable claims under lowa law. Third,
Defendant argues that all of Plaintiff’s claims are barred by the applicable statutes of limitations.

Standard of Review

Iowa is a notice pleading state. See Weizberg v. City of Des Moines, 923 N.W.2d 200, 217

(Iowa 2018); Hawkeye Foodservice Distribution, Inc. v. lowa Educators Corp., 812 N.W.2d 600,

608 (Iowa 2012) (declining to follow the “plausibility standard” adopted in Twombly and Igbal).
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A motion to dismiss for failure to state a claim should not be granted unless “the petition on its
face shows no right of recovery under any state of facts” because “there exists no conceivable set

of facts entitling the non-moving party to relief.” Young v. HealthPort Techs., Inc., 877 N.W.2d

124, 127 (Iowa 2016) (citations omitted). The court must decide the motion based on the facts
alleged in the petition and cannot rely on facts alleged by the moving party or that may develop at
an evidentiary hearing. Id. The court must accept as true all well-pleaded facts in the petition and

resolve any ambiguity or uncertainty in favor of the nonmoving party. Godfrey v. State, 898

N.W.2d 844, 847 (Iowa 2017); Young, 877 N.W.2d at 127; Southard v. Visa U.S.A. Inc., 734

N.W.2d 192, 194 (Iowa 2007).

Under lowa’s liberal notice-pleading standards, the petition need not contain allegations of
“the ultimate facts to support each element of a cause of action.” Young, 877 N.W.2d at 127.
Rather, it need contain only “factual allegations sufficient to give the defendant fair notice of each
claim asserted so the defendant can adequately respond.” Id. When the allegations in the petition
inform the defendant of the general nature of the claim and the conduct giving rise to it, they
comply with the fair-notice requirement. Id. at 128. “[N]early every case will survive a motion to
dismiss for failure to state a claim.” Id. at 127.

Analysis

Alleged Lack of Standing

At this stage of the proceedings, the Court must take as true the allegation in paragraph 6
of the proceedings that Ruthie Bisignano “died intestate, with her interest in claims passing to

her husband, Frank Bisignano.”! See also Iowa Code § 633.121. Notwithstanding that allegation,

! Frank Bisignano is also deceased, but he was alive at the time of Ruthie’s passing.
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Defendant asserts that the Estate of Frank Bisignano lacks standing and the claims must be
brought by the Estate of Ruthie Bisignano.

Iowa Code § 611.20 states: “All causes of action shall survive and may be brought
notwithstanding the death of the person entitled or liable to the same.” Iowa Code § 611.22
states:

Any action contemplated in sections 611.20 and 611.21 may be brought, or the

court, on motion, may allow the action to be continued, by or against the legal

representatives or successors in interest of the deceased. Such action shall be

deemed a continuing one, and to have accrued to such representative or successor

at the time it would have accrued to the deceased if the deceased had survived. If

such is continued against the legal representative of the defendant, a notice shall

be served on the legal representative as in case of original notices.

Defendant is alleged to have begun selling “Ruthie” in 2012, after Ruthie Bisignano’s
death. Accordingly, this is not an issue of a claim accruing and then “surviving.” The issue is
whether the right to bring such a future claim remained with Ruthie Bisignano after her death, or
whether the right passed to her husband, Frank Bisignano.? Plaintiff argues it is the latter. The

Court agrees.

Certain claims “personal to the decedent” cannot survive her passing. Maghee v. State,

773 N.W.2d 228, 232 (Iowa 2009). However, none of the claims asserted in this matter are
“personal to the decedent.” Each claim stems from the alleged misappropriation of Ruthie’s
name, image, and likeness. Although most “invasion of privacy” are personal, misappropriation
claims are not. Restatement (Second) of Torts § 6521 & cmt. a (Am. L. Inst. 1977), Westlaw
(updated June 2020) (“The right protected by the action for invasion of privacy is a personal

right, peculiar to the individual whose privacy is invaded. The cause of action is not assignable,

2 Even if these claims were covered by Iowa Code § 611.20, the Court would find that, based on
the allegations in the Petition, Frank Bisignano is a “successor in interest” pursuant to lowa Code
§ 611.22.
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and it cannot be maintained by other persons such as members of the individual's family, unless
their own privacy is invaded along with his. The only exception to this rule involves the
appropriation to the defendant's own use of another's name or likeness.””) (emphasis added).
Because the claims of misappropriation are not personal to Ruthie, they passed to Frank
Bisignano along with all of Ruthie’s other property. Restatement (Third) of Unfair Competition §
46 cmts. b, g (Am. L. Inst. 1995), Westlaw (updated June 2020) (“[t]he interest in the commercial
value of a person’s identity [i.e., the right of publicity] is in the nature of a property right and is freely
assignable to others”).

Because the Estate of Frank Bisignano is a proper plaintiff, the claims cannot be
dismissed for lack of subject matter jurisdiction.
Counts II 111, and V.

Defendant argues that Count II (“Unfair Competition — Appropriation of the Commercial
Value of Ruthie’s Identity and Infringement of the Right of Publicity Under lowa Common
Law”), Count III (“Unfair Competition — Misappropriation of Trade Values Under Iowa
Common Law”), and Count V (“Deceptive Marketing — Misrepresentations Regarding
Endorsement and/or Approval Under lowa Common Law’’) must be dismissed because no lowa
Court has yet recognized those causes of action. Specifically, Defendant contends that the
District Court cannot recognize a new cause of action because that authority is limited to the
Iowa Legislature and the lowa appellate courts.

Although the Plaintiff cannot cite to any lowa case where these causes of action were
recognized by an lowa court, the Defendant cannot cite to any case where the causes of action
have been rejected by an Iowa court. The Court disagrees with Defendant’s assertion that this

Court cannot find these claims are valid as a question of first impression. Every cause of action
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has a first time that it is recognized in court. The Defendant’s position that the Court must
dismiss the causes of action without review would be inefficient, especially in this case where
other causes of action would survive. Like any other legal issue, the lowa Supreme Court will
have the ultimate say, but that does not mean this Court should not do its best to interpret the law
and rule accordingly.

The Court is not persuaded by the cases Defendant cites in support of its argument to the

contrary. In Brooks v. Brooks 680 N.W.2d 379, Case No. 03-1217 (Iowa Ct. App. Feb. 11,

2004), the District Court and Court of Appeals were not asked whether a claim existed at
common law. They were asked to create a new cause of action (fraud based on

misrepresentation of paternity). In State v. Rhomberg, 516 N.W.2d 803, 805 (Iowa

1994), overruled by State v. Heemstra, 721 N.W.2d 549 (Iowa 2006), the court was asked to

change the law, not determine whether a cause of action existed at common law.

With respect to the merits of the claims, Defendant offers no argument as to why the
Court should not recognize them. Defendant’s argument was limited to the fact that they had not
yet been recognized. The Court believes that these three counts are valid based on lowa’s
longstanding protection of an individual’s right to privacy.

The Towa Supreme Court listed the four forms of invasion of privacy recognized in the
Restatement (Second) of Torts, including “appropriation of the other's name, or likeness” and

stated: “We approve these principles and apply them here.” Winegard v. Larsen, 260 N.W.2d

816, 822 (Iowa 1977) (emphasis added). Count II is based on the “right of publicity” and is very
similar to the explicitly recognized claim of invasion of privacy — misappropriation. The United
States District Court for the Northern District of lowa acknowledged the similarities and

predicted that the lowa Supreme Court would recognize a right of publicity claim.
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Iowa courts have not specifically recognized a “right to publicity.” However, the
Eighth Circuit recently predicted that the Minnesota Supreme Court would
recognize a “right of publicity” even though Minnesota courts do not recognize a
common law cause of action for invasion of privacy. Ventura, 65 F.3d at 730. In
contrast to Minnesota, lowa has long recognized a common law cause of action
for invasion of privacy. See, e.g., Anderson v. Low Rent Housing Comm ’n, 304
N.W.2d 239, 249 (Iowa 1981). Accordingly, this Court believes that the lowa
Supreme Court, if faced directly with a “right of publicity claim, would allow
such a claim to proceed.

Sharp-Richardson v. Boyds Collection, Ltd., No. C 96-0344 MJM, 1999 WL 33656875, at *15

(N.D. Towa Sept. 30, 1999) (emphasis added). The Court agrees with this analysis.

Count III (misappropriation of trade values) and Count V (deceptive marketing) are
derivative claims of Count I (appropriation) and Count II (right of publicity). They are
recognized in the Restatement (Third) of Unfair Competition at sections 38 and 49. The lowa

Supreme Court has explicitly relied on this Restatement. Cemen Tech, Inc. v. Three D Indus.,

L.L.C., 753 N.W.2d 1, 6-7 (Iowa 2008) (“The Restatement (Third) of Unfair Competition (1995)
[hereinafter Restatement] is intended to be consistent with the Uniform Trade Secrets Act, such
as our Code chapter 550, and we rely on it here.). Although these particular sections have not yet
been recognized (or rejected), this Restatement has been cited by lowa’s appellate courts with

approval for more than twenty years. See, e.g., Reiff Funeral Homes, Inc. v. Reiff, 928 N.W.2d

157,2019 WL 1057308 at *6 (Iowa Ct. App. Mar. 6, 2019); Commercial Sav. Bank v. Hawkeye

Fed. Sav. Bank, 592 N.W.2d 321, 326-27 (Iowa 1999).

Although Iowa has a statutory trademark scheme laid out in lowa Code Chapter 548,

Iowa courts continue to recognize common law trademark rights. Commercial Sav. Bank, 592

N.W.2d at 326. Iowa courts have also long recognized trade names as property rights. Sartor v.

Schaden, 125 Iowa 696, 101 N.W. 511, 513 (1904).
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For the foregoing reasons, the Court denies the Motion to Dismiss Counts II, III, and V.
The Court also denies the Plaintiff’s request for a more definite statement. The factual basis for
these Counts is clear. The requested “basis for [Plaintiff’s] assertions that these claims are
recognized under lowa’s common law,” Defendant’s Memorandum p. 4, has been addressed by
Plaintiff’s Memorandum in Resistance to the Motion to Dismiss.

Statutes of Limitations

This argument is easily disposed of. Defendant continues to engage in the conduct that
serves as the basis of the lawsuit. Thus, the conduct is well within any applicable statute of
limitations. Whether the continuing tort doctrine applies is a question that may impact the length
of time for which Plaintiff may seek damages, but it need not be applicable for the Plaintiff’s
claims to survive the Motion to Dismiss.

Conclusion

Defendant’s Motion to Dismiss is DENIED in its entirety.

IT IS SO ORDERED.
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State of lowa Courts
Type: OTHER ORDER

Case Number Case Title
CVCV060249 ESTATE OF BISIGNANO VS EXILE BREWING COMPANY LLC

So Ordered

Sl Pl

David Nelmark, District Judge
Fifth Judicial District of lowa
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IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

ESTATE OF FRANK BISIGNANO, as
successor in interest to RUTHIE
BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

CASE NO. CVCV 060249

ANSWER TO PLAINTIFF’S

)
)
)
)
)
Plaintiff, )
) PETITION
)
)
)
)
)
)

VS.

EXILE BREWING COMPANY, LLC,

Defendant.

COMES NOW Defendant, Exile Brewing Company, LLC, by and through its attorneys
of record, and for its Answer to Plaintiff’s Petition, states and alleges as follows:
PRELIMINARY STATEMENT

1. The allegations in paragraph 1 consist of legal conclusions and, therefore, no
response is required. To the extent any response is required, the allegations are
denied.

2. The allegations in paragraph 2 consist of legal conclusions and, therefore, no
response is required. To the extent any response is required, the allegations are
denied.

JURISDICTION AND VENUE
The allegation in paragraph 3 is a legal conclusion, and no response is required.

4. Defendant admits that, in paragraph 4, Plaintiff alleges the amount in controversy
exceeds the jurisdictional requirements. The amount of damages is a legal
conclusion, and no response is required. To the extent a response is required, it is
denied for lack of information.

5. The allegation in paragraph 5 is a legal conclusion, and no response is required.
Defendant does not dispute venue at this time

PARTIES AND PERTINENT INDIVIDUALS
6. Defendant admits Ruthie Bisignano is deceased. Defendant denies her interest in

claims passed to her husband, Frank Bisignano. Defendant is without knowledge



10.

11.

12.

13.
14.
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or information sufficient to form a belief as to the truth of the remaining allegations
set forth in paragraph 6 of Plaintiff’s Petition and, therefore, denies those
allegations.
Defendant admits Frank Bisignano is deceased. Defendant is without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations
set forth in paragraph 7 of Plaintiff’s Petition and, therefore, denies those
allegations.
The allegations in paragraph 8 consist of arguments and legal conclusions and,
therefore, no response is required. To the extent any response is required, the
allegations are denied.
Defendant admits paragraph 9 of Plaintiff’s Petition.
Defendant admits it engaged in the production, promotion, advertising, selling, and
commercial distribution of a beer, “Ruthie.” Defendant is without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations
set forth in paragraph 10 of Plaintiff’s Petition and, therefore, denies those
allegations.
Defendant admits it engaged in the production, promotion, advertising, selling, and
commercial distribution of merchandise featuring or for the “Ruthie” beer.
Defendant is without knowledge or information sufficient to form a belief as to the
truth of the remaining allegations set forth in paragraph 11 of Plaintiff’s Petition
and, therefore, denies those allegations.
Defendant denies the allegations set forth in paragraph 12 of Plaintiff’s Petition.
Paragraph 12 contains legal conclusions to which no response is required. To the
extent the allegations in paragraph 12 do not constitute a legal conclusion, all such
allegations are denied.

STATEMENT OF THE CLAIM
Defendant denies the allegations set forth in paragraph 13 of Plaintiff’s Petition.
Defendant admits Ruthie operated a bar called Ruthie’s Lounge in Des Moines.
Defendant is without knowledge or information sufficient to form a belief as to the
truth of the remaining allegations set forth in paragraph 14 of Plaintiff’s Petition

and, therefore, denies those allegations.
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16.

17.

18.

19.

20.

21.

22.

23.

24.

25.
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Defendant denies the allegations set forth in paragraph 15 of Plaintiff’s Petition.
Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 16 of Plaintiff’s Petition and,
therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 17 of Plaintiff’s Petition and,
therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 18 of Plaintiff’s Petition and,
therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 19 of Plaintiff’s Petition and,
therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 20 of Plaintiff’s Petition and,
therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 21 of Plaintiff’s Petition and,
therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 22 of Plaintiff’s Petition and,
therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 23 of Plaintiff’s Petition and,
therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 24 of Plaintiff’s Petition and,
therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 25 of Plaintiff’s Petition and,

therefore, denies those allegations.
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Defendant denies the allegations set forth in paragraph 26 of Plaintiff’s Petition.
Defendant admits the allegations set forth in paragraph 27 of Plaintiff’s Petition.
Defendant admits that, from its opening, it has featured a flagship beer called
“Ruthie” as a tribute to Ruthie. Defendant denies “Ruthie” is a tribute to Ruthie
Bisignano. Defendant denies all remaining allegations set forth in paragraph 28 of
Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 29 of Plaintiff’s Petition.
Defendant admits it describes the “Ruthie” beer as “[t]he world’s best balanced
beer.” Defendant denies the remaining allegations set forth in paragraph 30 of
Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 31 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 32 of Plaintiff’s Petition.
Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 33 of Plaintiff’s Petition and,
therefore, denies those allegations.
Defendant denies the allegations set forth in paragraph 34 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 35 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 36 including sub-parts “a”
through “c.i1.” of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 37 including sub-parts “a”
through “c” of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 38 including sub-parts “a”
through “c.i1.” of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 39 including sub-parts “a”
through “b” of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 40 of Plaintiff’s Petition.
COUNT I
APPROPRIATION OF NAME AND/OR LIKENESS
UNDER IOWA COMMON LAW
In response to paragraph 41 of Plaintiff’s Petition, Defendant re-pleads its

responses to paragraphs 1-40 of Plaintiff’s Petition as if fully set forth herein.
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42. Defendant denies the allegations set forth in paragraph 42 of Plaintiff’s Petition.
43. Defendant denies the allegations set forth in paragraph 43 of Plaintiff’s Petition.
44.  Defendant denies the allegations set forth in paragraph 44 of Plaintiff’s Petition.
45.  Defendant denies the allegations set forth in paragraph 45 of Plaintiff’s Petition.
46. Defendant denies the allegations set forth in paragraph 46 of Plaintiff’s Petition.
47. Defendant denies the allegations set forth in paragraph 47 of Plaintiff’s Petition.
48.  Defendant denies the allegations set forth in paragraph 48 of Plaintiff’s Petition.
49.  Defendant denies the allegations set forth in paragraph 49 of Plaintiff’s Petition.
COUNT II
UNFAIR COMPETITION - APPROPRIATION OF THE COMMERCIAL VALUE OF
RUTHIE’S IDENTITY AND INFRINGEMENT OF THE RIGHT OF PUBLICITY
UNDER IOWA COMMON LAW
50. In response to paragraph 50 of Plaintiff’s Petition, Defendant re-pleads its
responses to paragraphs 1-49 of Plaintiff’s Petition as if fully set forth herein.
51.  Defendant denies the allegations set forth in paragraph 51 of Plaintiff’s Petition.
52.  Defendant denies the allegations set forth in paragraph 52 of Plaintiff’s Petition.
53. Defendant denies the allegations set forth in paragraph 53 of Plaintiff’s Petition.
54. Defendant denies the allegations set forth in paragraph 54 of Plaintiff’s Petition.
55.  Defendant denies the allegations set forth in paragraph 55 of Plaintiff’s Petition.
56.  Defendant denies the allegations set forth in paragraph 56 of Plaintiff’s Petition.
57. Defendant denies the allegations set forth in paragraph 57 of Plaintiff’s Petition.
58. Defendant denies the allegations set forth in paragraph 58 of Plaintiff’s Petition.
59.  Defendant denies the allegations set forth in paragraph 59 of Plaintiff’s Petition.
COUNT II1
UNFAIR COMPETITION - MISAPPROPRIATION OF TRADE VALUES UNDER
IOWA COMMON LAW
60. In response to paragraph 60 of Plaintiff’s Petition, Defendant re-pleads its
responses to paragraphs 1-59 of Plaintiff’s Petition as if fully set forth herein.
61. Defendant denies the allegations set forth in paragraph 61 of Plaintiff’s Petition.
62. Defendant denies the allegations set forth in paragraph 62 of Plaintiff’s Petition.

63.  Defendant denies the allegations set forth in paragraph 63 of Plaintiff’s Petition.
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Defendant denies the allegations set forth in paragraph 64 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 65 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 66 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 67 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 68 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 69 of Plaintiff’s Petition.
COUNT IV
CONSUMER FRAUD UNDER IOWA CODE CHAPTER 714H

In response to paragraph 70 of Plaintiff’s Petition, Defendant re-pleads its

responses to paragraphs 1-69 of Plaintiff’s Petition as if fully set forth herein.

Defendant denies the allegations set forth in paragraph 71 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 72 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 73 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 74 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 75 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 76 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 77 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 78 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 79 of Plaintiff’s Petition.

COUNT V

DECEPTIVE MARKETING - MISREPRESENTATIONS REGARDING
ENDORSEMENT AND/OR APPROVAL UNDER IOWA COMMON LAW
In response to paragraph 80 of Plaintiff’s Petition, Defendant re-pleads its

81.
82.
83.
84.
85.
86.
87.

responses to paragraphs 1-79 of Plaintiff’s Petition as if fully set forth herein.

Defendant denies the allegations set forth in paragraph 81 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 82 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 83 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 84 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 85 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 86 of Plaintiff’s Petition.

Defendant denies the allegations set forth in paragraph 87 of Plaintiff’s Petition.
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Defendant denies the allegations set forth in paragraph 88 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 89 of Plaintiff’s Petition.
COUNT VI

TRADE- AND SERVICE-MARK INFRINGEMENT UNDER IOWA COMMON LAW

90.

91.
92.
93.
94.
95.
96.
97.
98.
99.

100.
101.
102.
103.

In response to paragraph 90 of Plaintiff’s Petition, Defendant re-pleads its
responses to paragraphs 1-89 of Plaintiff’s Petition as if fully set forth herein.
Defendant denies the allegations set forth in paragraph 91 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 92 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 93 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 94 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 95 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 96 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 97 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 98 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 99 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 100 of Plaintiff’s Petition.
Defendant denies the allegations set forth in paragraph 101 of Plaintift’s Petition.
Defendant denies the allegations set forth in paragraph 102 of Plaintift’s Petition.
Defendant generally denies each and every allegation contained within Plaintiff’s
Petition except such allegations as are specifically admitted herein or which serve
as admissions against Plaintiff’s interest.

JURY DEMAND

Defendant hereby requests a trial by jury.

104.
105.
106.

107.
108.

AFFIRMATIVE DEFENSES
Plaintiff failed to state a claim upon which relief can be granted.
Plaintiff is not the real party in interest.
Plaintiff failed to comply with statutory requirements and/or conditions, including
but not limited to, the Private Right of Action for Consumer Frauds Act, and the
conditions precent found within this Act.
Plaintiff’s claims and damages are barred by consent.

Plaintiff’s cause of action for Appropriation of the Commercial Value of Ruthie’s
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114.
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123.
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Identity and Infringement of the Right of Publicity under lowa Common Law fails
to state a cause of action recognized under lowa common law.

Plaintiff’s cause of action for Misappropriation of Trade Values Under lowa
Common Law fails to state a cause of action recognized under lowa common law.
Plaintiff’s cause of action for Misrepresentations Regarding Endorsement and/or
Approval Under Iowa Common Law fails to state a cause of action recognized
under lowa common law.

Plaintiff’s claims and damages are barred by the defense of newsworthiness.
Plaintiff’s claims and damages are barred by a privilege and or qualified privilege.
Plaintiff’s Petition fails to join all necessary and indispensable parties.

Plaintiff’s claims and damages are barred by the applicable statute of limitations,
and the Petition should be dismissed as a result.

Plaintiff’s claims and damages are barred by the applicable statute of repose, and
the Petition should be dismissed as a result.

Plaintiff’s claims and damages are barred by the doctrines of estoppel, waiver,
acquiescence, laches, and/or unclean hands.

The use of Ruthie’s likeness, image, identity, or persona, if any, is protected by the
First Amendment.

The use and/or infringement, if any, of the alleged trade- and service-mark, or
Ruthie’s likeness, image, identity, or persona, did not result in pecuniary gain to
Plaintiff.

The use and/or infringement, if any, of the alleged trade- and service-mark, or
Ruthie’s likeness, image, identity, or persona, did not result in pecuniary loss to
Plaintiff.

Plaintiff’s claims for injunctive relief fail as the use and/or infringement, if any, of
the alleged trade- and service-mark, or Ruthie’s likeness, image, identity, or
persona, was de minimis.

Plaintiff failed to mitigate its damages.

The right of recovery, if any, is limited to either monetary relief or injunctive relief.

Defendant reserves its right to amend its Answer to add additional defenses.

WHEREFORE having fully responded to Plaintiff's Petition, Defendant requests the
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Court to dismiss the same and for such other and further relief as the Court deems appropriate.

EXILE BREWING COMPANY, LLC, Defendant,

By:__ /s/ Robert S. Keith
ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower
Omaha, Nebraska 68102
(402) 348-0900 Fax (402) 348-0904
Robert S. Keith, #AT0012066
rkeith@ekoklaw.com
Alexis M. Wright, #AT0013891
awright@ekoklaw.com

CERTIFICATE OF SERVICE

I hereby certify that on September 18, 2020, I electronically filed the foregoing with the
Iowa Court System using the electronic filing system and will e-mail to the following:

Matthew G. Sease, #AT0010484
Scott M. Wadding, #AT0010447
Kylie E. Crawford, #AT0013381
Sease & Wadding
104 S.W. 4 St., Suite A
Des Moines, IA 50309
(515) 883-2222 Fax (515) 883-2233
msease @seasewadding.com
swadding @seasewadding.com
kcrawford @seasewadding.com

/s/ Robert S. Keith
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IOWA DISTRICT COURT FOR POLK COUNTY

ORDER SETTING TRIAL
AND APPROVING PLAN

Case No : 05771 CVCV060249
FRED HUNTSMAN
ESTATE OF FRANK BISIGNANO

ESTATE OF RUTH C BISIGNANO Date Petition Filed : 06/01/20

NELMARK

Plaintiff .
Case Type : Civil

VS.
Trial Type : Jury

EXILE BREWING CO LLC

Defendant Expected Length of Trial : 10 DAYS

The amount in controversy exceeds $10,000 : Yes

IT IS SO ORDERED:

1. TRIAL : Jury Trial is scheduled on 04/04/2022 at 09:00 AM at the Polk Co Courthouse, Crt
Adm 406, 500 Mulberry St, DSM, IA.

2. PRE-TRIAL CONFERENCE
A pre-trial conference shall be held upon request of the parties or by order of the Court.
3. DISCOVERY PLAN

Trial Scheduling and Discovery Plan has been filed in this matter in compliance with IRCP1.507(2).
The agreed-to plan is modified by the Court as follows:

Summary judgment motions must be filed no later than ninety (90) days prior to the
commencement of trial.

Summary judgment motions supported by an appendix containing more than 100 pages
must be filed 120 days prior to the commencement of trial, absent court approval.

Any changes of the pretrial deadlines will require prior written court approval, even if
agreed to by the parties.

Settlement conference shall be held upon request.
10of3
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Dated : 10/28/20

5ctso

If you need assistance to participate in court due to a disability, call the disability coordinator at (515)
286-3394 or information at https://www.iowacourts.gov/for-the-public/ada/. Persons who are hearing
or speech impaired may call Relay lowa TTY (1-800-735-2942). Disability coordinators cannot
provide legal advice.

20f3
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State of Iowa Courts

Case Number Case Title

CVCV060249 ESTATE OF BISIGNANO VS EXILE BREWING COMPANY
LLC

Type: ORDER SETTING TRIAL

So Ordered

ot s

Colleen M. Adams, Case Coordinator,
Fifth Judicial Dlstnct of lowa

Electronically signed on 2020-10-28 09:05:13

30f3
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IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

ESTATE OF RUTH C. BISIGNANO, by and
through its administrator, FRED
HUNTSMAN, and ESTATE OF FRANK
BISIGNANO, as successor in interest to
RUTHIE BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

CASE NO. CVCV 060249

ANSWER TO PLAINTIFFS’ AMENDED
PETITION

VS.

)

)

)

)

)

)

)
Plaintiffs, )
)

)

)

EXILE BREWING COMPANY, LLC, )
)

)

Defendant.

COMES NOW Defendant, Exile Brewing Company, LLC, by and through its attorneys
of record, and for its Answer to Plaintiffs’ Amended Petition, states and alleges as follows:
PRELIMINARY STATEMENT
1. The allegations in paragraph 1 consist of legal conclusions and, therefore, no
response is required. To the extent any response is required, the allegations are
denied.
2. The allegations in paragraph 2 consist of legal conclusions and, therefore, no

response is required. To the extent any response is required, the allegations are

denied.
JURISDICTION AND VENUE
3. The allegation in paragraph 3 is a legal conclusion, and no response is required.
4. Defendant admits that, in paragraph 4, Plaintiffs allege the amount in controversy

exceeds the jurisdictional requirements. The amount of damages is a legal
conclusion, and no response is required. To the extent a response is required, it is
denied for lack of information.
5. The allegation in paragraph 5 is a legal conclusion, and no response is required.
Defendant does not dispute venue at this time
PARTIES AND PERTINENT INDIVIDUALS
6. Defendant admits Ruth C. Bisignano is deceased. Defendant denies her interest in

claims passed to her husband, Frank Bisignano. Defendant is without knowledge
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11.

12.

13.

14.
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or information sufficient to form a belief as to the truth of the remaining allegations
set forth in paragraph 6 of Plaintiffs’ Amended Petition and, therefore, denies those
allegations.
Defendant admits Frank Bisignano is deceased. Defendant is without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations
set forth in paragraph 7 of Plaintiffs’ Amended Petition and, therefore, denies those
allegations.
The allegations in paragraph 8 consist of arguments and legal conclusions and,
therefore, no response is required. To the extent any response is required, the
allegations are denied.
Defendant admits paragraph 9 of Plaintiffs’ Amended Petition.
Defendant admits it engaged in the production, promotion, advertising, selling, and
commercial distribution of a beer, “Ruthie.” Defendant is without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations
set forth in paragraph 10 of Plaintiffs’ Amended Petition and, therefore, denies
those allegations.
Defendant admits it engaged in the production, promotion, advertising, selling, and
commercial distribution of merchandise featuring or for the “Ruthie” beer.
Defendant is without knowledge or information sufficient to form a belief as to the
truth of the remaining allegations set forth in paragraph 11 of Plaintiffs’ Amended
Petition and, therefore, denies those allegations.
Defendant denies the allegations set forth in paragraph 12 of Plaintiffs’ Amended
Petition. Paragraph 12 contains legal conclusions to which no response is required.
To the extent the allegations in paragraph 12 do not constitute a legal conclusion,
all such allegations are denied.

STATEMENT OF THE CLAIM
Defendant denies the allegations set forth in paragraph 13 of Plaintiffs’ Amended
Petition.
Defendant admits Ruthie operated a bar called Ruthie’s Lounge in Des Moines.
Defendant is without knowledge or information sufficient to form a belief as to the

truth of the remaining allegations set forth in paragraph 14 of Plaintiffs’ Amended
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Petition and, therefore, denies those allegations.

Defendant denies the allegations set forth in paragraph 15 of Plaintiffs’ Amended
Petition.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 16 of Plaintiffs’ Amended Petition
and, therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 17 of Plaintiffs’ Amended Petition
and, therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 18 of Plaintiffs’ Amended Petition
and, therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 19 of Plaintiffs’ Amended Petition
and, therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 20 of Plaintiffs’ Amended Petition
and, therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 21 of Plaintiffs’ Amended Petition
and, therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 22 of Plaintiffs’ Amended Petition
and, therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 23 of Plaintiffs’ Amended Petition
and, therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 24 of Plaintiffs’ Amended Petition
and, therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the



26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

E-FILED 2020 OCT 29 8:52 AM POLK - CLERK OF DISTRICT COURT

truth of the allegations set forth in paragraph 25 of Plaintiffs’ Amended Petition
and, therefore, denies those allegations.

Defendant denies the allegations set forth in paragraph 26 of Plaintiffs’ Amended
Petition.

Defendant admits the allegations set forth in paragraph 27 of Plaintiffs’ Amended
Petition.

Defendant admits that, from its opening, it has featured a flagship beer called
“Ruthie” as a tribute to Ruthie. Defendant denies “Ruthie” is a tribute to Ruthie
Bisignano. Defendant denies all remaining allegations set forth in paragraph 28 of
Plaintiffs’ Amended Petition.

Defendant denies the allegations set forth in paragraph 29 of Plaintiffs’ Amended
Petition.

Defendant admits it describes the “Ruthie” beer as “[t]he world’s best balanced
beer.” Defendant denies the remaining allegations set forth in paragraph 30 of
Plaintiffs’ Amended Petition.

Defendant denies the allegations set forth in paragraph 31 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 32 of Plaintiffs’ Amended
Petition.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 33 of Plaintiffs’ Amended Petition
and, therefore, denies those allegations.

Defendant denies the allegations set forth in paragraph 34 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 35 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 36 including sub-parts “a”
through “c.i1.” of Plaintiffs’ Amended Petition.

Defendant denies the allegations set forth in paragraph 37 including sub-parts “a”
through “c” of Plaintiffs’ Amended Petition.

Defendant denies the allegations set forth in paragraph 38 including sub-parts “a”



39.

40.

41.

42.

43.

44.

45.

46.

47.

48.

49.

E-FILED 2020 OCT 29 8:52 AM POLK - CLERK OF DISTRICT COURT

through “c.ii.” of Plaintiffs’ Amended Petition.
Defendant denies the allegations set forth in paragraph 39 including sub-parts “a”
through “b” of Plaintiffs’ Amended Petition.
Defendant denies the allegations set forth in paragraph 40 of Plaintiffs’ Amended
Petition.
COUNT1I
APPROPRIATION OF NAME AND/OR LIKENESS
UNDER IOWA COMMON LAW
In response to paragraph 41 of Plaintiffs’ Amended Petition, Defendant re-pleads
its responses to paragraphs 1-40 of Plaintiffs’ Amended Petition as if fully set forth
herein.
Defendant denies the allegations set forth in paragraph 42 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 43 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 44 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 45 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 46 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 47 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 48 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 49 of Plaintiffs’ Amended

Petition.
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COUNT II

UNFAIR COMPETITION - APPROPRIATION OF THE COMMERCIAL VALUE OF
RUTHIE’S IDENTITY AND INFRINGEMENT OF THE RIGHT OF PUBLICITY

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

UNDER IOWA COMMON LAW

In response to paragraph 50 of Plaintiffs’ Amended Petition, Defendant re-pleads
its responses to paragraphs 1-49 of Plaintiffs’ Amended Petition as if fully set forth
herein.

Defendant denies the allegations set forth in paragraph 51 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 52 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 53 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 54 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 55 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 56 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 57 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 58 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 59 of Plaintiffs’ Amended
Petition.

COUNT 111

UNFAIR COMPETITION - MISAPPROPRIATION OF TRADE VALUES UNDER

60.

IOWA COMMON LAW
In response to paragraph 60 of Plaintiffs’ Amended Petition, Defendant re-pleads
its responses to paragraphs 1-59 of Plaintiffs’ Amended Petition as if fully set forth

herein.
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Defendant denies the allegations set forth in paragraph 61 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 62 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 63 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 64 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 65 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 66 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 67 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 68 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 69 of Plaintiffs’ Amended
Petition.

COUNT 1V
CONSUMER FRAUD UNDER IOWA CODE CHAPTER 714H
In response to paragraph 70 of Plaintiffs’ Amended Petition, Defendant re-pleads
its responses to paragraphs 1-69 of Plaintiffs’ Amended Petition as if fully set forth
herein.
Defendant denies the allegations set forth in paragraph 71 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 72 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 73 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 74 of Plaintiffs’ Amended

Petition.
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Defendant denies the allegations set forth in paragraph 75 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 76 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 77 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 78 of Plaintiffs’ Amended
Petition.
Defendant denies the allegations set forth in paragraph 79 of Plaintiffs’ Amended
Petition.

COUNT V

DECEPTIVE MARKETING - MISREPRESENTATIONS REGARDING
ENDORSEMENT AND/OR APPROVAL UNDER IOWA COMMON LAW

In response to paragraph 80 of Plaintiffs’ Amended Petition, Defendant re-pleads
its responses to paragraphs 1-79 of Plaintiffs’ Amended Petition as if fully set forth
herein.

Defendant denies the allegations set forth in paragraph 81 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 82 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 83 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 84 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 85 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 86 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 87 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 88 of Plaintiffs’ Amended
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Petition.
Defendant denies the allegations set forth in paragraph 89 of Plaintiffs’ Amended
Petition.

COUNT VI

TRADE- AND SERVICE-MARK INFRINGEMENT UNDER IOWA COMMON LAW

90.

91.

92.

93.

94.

95.

96.

97.

98.

99.

100.

101.

102.

In response to paragraph 90 of Plaintiffs’ Amended Petition, Defendant re-pleads
its responses to paragraphs 1-89 of Plaintiffs’ Amended Petition as if fully set forth
herein.

Defendant denies the allegations set forth in paragraph 91 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 92 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 93 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 94 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 95 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 96 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 97 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 98 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 99 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 100 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 101 of Plaintiffs’ Amended
Petition.

Defendant denies the allegations set forth in paragraph 102 of Plaintiffs’ Amended
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Petition.

Defendant generally denies each and every allegation contained within Plaintiffs’
Amended Petition except such allegations as are specifically admitted herein or
which serve as admissions against Plaintiffs’ interest.

JURY DEMAND

Defendant hereby requests a trial by jury.

104.
105.
106.

107.

108.

109.

110.

I11.

112.

113.

114.

115.

116.

117.

AFFIRMATIVE DEFENSES
Plaintiffs failed to state a claim upon which relief can be granted.
Plaintiff, Estate of Frank Bisignano, is not the real party in interest.
Plaintiffs failed to comply with statutory requirements and/or conditions, including
but not limited to, the Private Right of Action for Consumer Frauds Act, and the
conditions precedent found within this Act.
Plaintiffs’ claims and damages are barred by consent.
Plaintiffs’ cause of action for Appropriation of the Commercial Value of Ruthie’s
Identity and Infringement of the Right of Publicity under Iowa Common Law fails
to state a cause of action recognized under lowa common law.
Plaintiffs’ cause of action for Misappropriation of Trade Values Under Iowa
Common Law fails to state a cause of action recognized under lowa common law.
Plaintiffs’ cause of action for Misrepresentations Regarding Endorsement and/or
Approval Under Iowa Common Law fails to state a cause of action recognized
under lowa common law.
Plaintiffs’ claims and damages are barred by the defense of newsworthiness.
Plaintiffs’ claims and damages are barred by a privilege and or qualified privilege.
Plaintiffs’ Amended Petition fails to join all necessary and indispensable parties.
Plaintiffs’ claims and damages are barred by the applicable statute of limitations,
and the Amended Petition should be dismissed as a result.
Plaintiffs’ claims and damages are barred by the applicable statute of repose, and
the Amended Petition should be dismissed as a result.
Plaintiffs’ claims and damages are barred by the doctrines of estoppel, waiver,
acquiescence, laches, and/or unclean hands.

The use of Ruthie’s likeness, image, identity, or persona, if any, is protected by the

10
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First Amendment.

118. The use and/or infringement, if any, of the alleged trade- and service-mark, or
Ruthie’s likeness, image, identity, or persona, did not result in pecuniary gain to
Defendant.

119. The use and/or infringement, if any, of the alleged trade- and service-mark, or
Ruthie’s likeness, image, identity, or persona, did not result in pecuniary loss to
Plaintiffs.

120.  Plaintiffs’ claims for injunctive relief fail as the use and/or infringement, if any, of
the alleged trade- and service-mark, or Ruthie’s likeness, image, identity, or
persona, was de minimis.

121.  Plaintiffs failed to mitigate their damages.

122.  The right of recovery, if any, is limited to either monetary relief or injunctive relief.

123.  Defendant reserves its right to amend its Answer to add additional defenses.

WHEREFORE having fully responded to Plaintiffs’ Amended Petition, Defendant

requests the Court to dismiss the same and for such other and further relief as the Court deems

appropriate.

EXILE BREWING COMPANY, LLC, Defendant,

By:__ /s/ Robert S. Keith
ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower
Omaha, Nebraska 68102
(402) 348-0900 Fax (402) 348-0904
Robert S. Keith, #AT0012066
rkeith@ekoklaw.com
Alexis M. Wright, #AT0013891
awright@ekoklaw.com

11
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CERTIFICATE OF SERVICE

I hereby certify that on October 29, 2020, I electronically filed the foregoing with the lowa
Court System using the electronic filing system and will e-mail to the following:

Matthew G. Sease, #AT0010484
Scott M. Wadding, #AT0010447
Kylie E. Crawford, #AT0013381
Sease & Wadding
104 S.W. 4 St., Suite A
Des Moines, IA 50309
(515) 883-2222 Fax (515) 883-2233
msease @seasewadding.com
swadding @seasewadding.com
kcrawford @seasewadding.com

/s/ Robert S. Keith

12
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IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

ESTATE OF RUTH C. BISIGNANO, by and
through its administrator, FRED
HUNTSMAN, and ESTATE OF FRANK
BISIGNANO, as successor in interest to
RUTHIE BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

CASE NO. CVCV 060249

CROSS MOTION FOR SUMMARY
JUDGMENT

)

)

)

)

)

)

)
Plaintiffs, )
)

VS. )
)

EXILE BREWING COMPANY, LLC, )
)

Defendant. )

Pursuant to Iowa Rule of Civil Procedure 1.981, Defendant, Exile Brewing Company,

LLC, hereby moves for summary judgment on the issues of:

1. Standing

2. Jurisdiction

3. Counts [ and II

4. Exile’s Defense of Laches

5. Exile’s Defense of Judicial Estoppel

6. The availability of injunctive relief for Plaintiffs’ claims.

Summary judgment should be granted where there is no genuine issue as to any material
fact and the moving party is entitled to judgment as a matter of law. As support for this Cross
Motion for Summary Judgment, Exile has filed herewith its Response to Plaintiffs’ Statement of
Undisputed Facts, together with additional Undisputed Facts asserted by Exile, and a

Memorandum of Authorities to Support this Motion for Complete Summary Judgment.
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WHEREFORE, Defendant, Exile Brewing Company, LLC respectfully requests an Order

granting summary judgment on all issues in this case and dismissing this case.

EXILE BREWING COMPANY, LLC, Defendant,

By:

/s/ Kristina J. Kamler

ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower

Omaha, Nebraska 68102

(402) 348-0900 Fax (402) 348-0904

Robert S. Keith, #AT0012066
rkeith@ekoklaw.com

Alexis M. Wright, #AT0013891
awright@ekoklaw.com

Kristina J. Kamler, #AT0009772
kkamler@ekoklaw.com

CERTIFICATE OF SERVICE

I hereby certify that on August 13, 2021, I electronically filed the foregoing with the Iowa
Court System using the electronic filing system and will e-mail to the following:

Matthew G. Sease, #AT0010484
Scott M. Wadding, #AT0010447
Sease & Wadding

104 S.W. 4 St., Suite A

Des Moines, IA 50309

(515) 883-2222 Fax (515) 883-2233
msease @seasewadding.com
swadding @seasewadding.com

/s/ Kristina J. Kamler
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N THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

ESTATE OF RUTH C. BISIGNANO, by and
through its administrator, FRED
HUNTSMAN, and ESTATE OF FRANK
BISIGNANO, as successor in interest to
RUTHIE BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

CASE NO. CVCV 060249

VS.

)

)

)

)

)

)

)
Plaintiffs, ;
)

)

EXILE BREWING COMPANY, LLC, ;
)

)

Defendant.

DEFENDANT’S MEMORANDUM OF AUTHORITIES, RESPONDING TO
PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT AND SUPPORTING
EXILE’S CROSS MOTION FOR SUMMARY JUDGMENT

COMES NOW Defendant, Exile Brewing Company, LLC (“Exile”), and hereby submits

the following Memorandum of Authorities in Response to Plaintiffs’ Motion for Partial Summary

Judgment and in support of Exile’s Cross Motion for Summary Judgment.
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I. INTRODUCTION

This case revolves around the claim of a Fred Huntsman (“Fred”), who more than 20 years
after the death of his Uncle Frank Bisignano (“Frank”), claims that there was an error in the
accounting completed when Frank’s Estate was settled such that he should be entitled to a re-
opening of that Estate. Fred claims he is entitled to re-open Frank’s Estate so that he can claim an
ownership right over the use of the name and likeness of a woman named “Ruthie” who, in the
1950’s, became famous for balancing glasses of beer on her bosom and delivering them to
customers. Because of this talent, Ruthie was able to charge three times the price of beer compared
to her competitors. She was able to own and operate her own tavern, a feat that was nearly
impossible to achieve for a woman in the 1950’s.

Ruthie led a colorful life. Marrying 16 times to nine 9 men, she was the subject of countless
newspaper articles. It is alleged that Frank was Ruthie’s last husband. Ruthie ceased her
involvement in the beer industry in the 1970’s and passed away in 1993. Frank passed away in
1996. Since then, Ruthie’s story has been publicized in multiple forms, including in books and
articles, as well as through pictures of her that have been displayed in the popular Des Moines
restaurant, Chuck’s Restaurant.

Exile, a local restaurant and brewery, was formed in 2012. Inspired by Ruthie’s story they
wanted to pay tribute to Ruthie by naming a beer after her. Exile performed numerous searches for
Ruthie’s name and likeness to confirm it was not being used by any other individual or entity in
2012. Exile even talked to members of the Des Moines community that they knew had meaningful
relationships with Ruthie before she passed away to try to determine whether anyone had the right
to commercially use Ruthie’s name and likeness. Exile located no one that they could approach for

permission to use Ruthie’s name or likeness. Exile then used the name Ruthie in association with
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its lager beer. The labels and other promotional materials for this beer utilize the name ‘“Ruthie”
along with a cartooned image of a woman carrying beer on her bosom. More than seven years after
Exile commenced the use of these labels, Fred filed a Petition to re-open the estates of Ruth C.
Bisignano and Frank Bisignano for purposes of filing this litigation.

In his Petition for this case, Fred asserted claims for (among other things) appropriation of
Ruthie’s name and likeness under Iowa’s common law (Count I) and “Unfair Competition -
Appropriation of the Commercial Value of Ruthie’s identity under lowa’s common law (Count II).
These are the only claims for which Fred seeks summary judgment at this time.

As noted in Exile’s Response to Plaintiffs’ Statement of Facts that is submitted
contemporaneously herewith and the Law/Argument section below, there are significant
jurisdictional issues that must be resolved before the Court can even reach the issue of liability for
the substantive issues. Specifically, when this Court ruled on a Motion to Dismiss that was filed at
the outset of this case, it was held that under Iowa Code § 611.20 and 611.21 a right to bring these
claims may have passed to Ruthie’s husband upon her death. However, the Court did not evaluate
whether the Probate Court had jurisdiction to re-open Ruth and Frank’s Estates so long after the
original estates were closed. lowa Code 633.487, a jurisdictional statute, broadly bars reopening
settled estates. Because the Probate Court did not have jurisdiction to reopen the Estates, the Estates
of Ruth and Frank Bisignano cannot be parties to this litigation.

There is also a genuine issue of material fact concerning whether Fred is the actual heir of
Ruthie because Fred has not located divorce certificates for each of Ruthie’s 16 marriages. That
being the case there is a genuine issue of material fact concerning whether Ruthie’s name and
likeness actually passed to Frank. Further, the proper probate procedure has not yet been completed

by Fred because there are multiple individuals within the line of succession for which Fred has not
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reopened an Estate. For example, his own mother, Barbara Hammand (Frank’s sister), passed away
after Frank. In order for Fred to account for and distribute the assets of Frank’s Estate, Fred has to
open estates for everyone of Frank’s heirs living at the time of his death, including the Estate of
Barbara Hammand, Fred’s mother. Fred has not yet done so.

Standing specific to claims for “Unfair Competition — Appropriation the Right of Publicity”,
as the name implies, requires competing commercial uses of the same intellectual property. The
undisputed evidence demonstrates that no member of Frank’s family utilized Ruthie’s name and
likeness in any way after Frank passed away. Thus, even if the Estates were allowed to pursue this
claim, they do not have requisite interest in a competing commercial use to assert this specific claim.

The substantive hurdles to Plaintiffs’ recovery in this case are even more significant. First
and foremost, no Iowa Court has adopted a cause of action for the right of publicity. As such, there
is no cause of action under the current common law in Iowa for Count II of Plaintiff’s Petition.
Understanding that all new case law starts in District Courts, it will be a significant task for this
Court to predict whether the lowa Supreme Court will adopt a cause of action for appropriation of
the right to publicity and limitations it will place on any such causes of action. At a minimum, the
Iowa Supreme Court is likely to impose a substantial burden on Plaintiffs to prove that Ruthie was
“not newsworthy” or not a matter of public interest because lowa Courts have, historically,
implemented a broad protections for the right of free speech.

Further, there are genuine issues of material fact concerning other elements of Plaintiffs
case-in-chief, primarily whether Plaintiffs consented to Exile’s use of Ruthie’s name and likeness,
as well as whether Exile’s use of Ruthie’s name and likeness amounts to an intentional

“misappropriation.” Even if Plaintiffs are able to prove their case-in-chief, Exile has amply
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supported defenses to said claim, such as the newsworthiness privilege, consent, waiver, and
estoppel that preclude the entry of judgment in favor of Plaintiffs, as a matter of law.

As to Count I, appropriation of name and likeness, one element of the claim is that the
defendant’s use of the plaintiff’s name and likeness is offensive. Plaintiffs have not alleged any
facts to suggest that it can meet this element of their case-in-chief. Similarly, the lowa Supreme
Court has adopted elements for this cause of action, providing that a plaintiff cannot recover for
such a claim if the matter published by the defendant was already in the public domain. Given the
highly publicized nature of Ruthie, this cause of action fails both the offensive and public domain
elements of that claim.

II. PROCEDURAL BACKGROUND

On or about March 9, 2020, Fred petitioned to reopen Frank’s Estate. Ex. 21, Petition to
Reopen Frank’s Estate. The next day the Court entered an Order, finding “good cause” to reopen
Frank’s Estate. Ex. 22, Order to Reopen Frank’s Estate. Notably, the Court did not make any
determination as to whether it has jurisdiction to reopen Frank’s Estate under lowa Code § 633.487,
et. seq.

The Petition for this case was filed on June 1, 2020. Exile filed a Motion to Dismiss on July
10, 2020, arguing that the claim did not survive the death of Frank under lowa code § 633.20 and
633.21. In its August 18, 2020 Order, this Court did not foreclose arguments regarding standing,
but held that “at this stage of the proceedings the Court must take as true the allegation of the
proceedings that Ruthie Bisignano ‘died intestate, with her interest in claims passing to her husband,
Frank Bisignano.” Order, Aug. 18, 2020, p. 2. This Court did not consider whether the Probate

Court had jurisdiction to re-open Frank’s Estates under lowa Code § 633.487 in said Order.
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On September 18, 2020, Fred filed a Petition to Reopen the Estate of Ruth C. Bisignano
(“Ruth’s Estate”). Ex. 23, Petition to Reopen Ruth’s Estate. Said Petition makes no statement
concerning whether the Probate Court has jurisdiction to reopen the estate under Iowa Code §
633.487. Two days later, the Court entered an Order reopening Ruth’s Estate and granting Fred the
right to act as the administrator for said estate. Ex. 24, Order to Reopen Ruth’s Estate. Said Order
makes no statement concerning whether the Probate Court has jurisdiction to reopen the estate
under Iowa Code § 633.487. Id. In sum, no Court to date has considered whether the claims that are
the subject of this suit could survive multiple generations of settled probate proceedings spanning
the course of nearly thirty years.

This Court entered a Scheduling Order establishing the following deadlines:

Initial Disclosures (completed) November 20, 2020
Plaintiff’s experts September 20, 2021
Defendant’s experts November 20, 2021
Summary Judgment Motions January 4, 2022
Witness and Exhibit Lists March 20, 2022
Motion s in Limine March 20, 2022
Jury Instructions March 20, 2022
Trial April 4, 2022

Plaintiffs have not completed the depositions of any of Defendants’ Representatives,
although the parties are working towards scheduling the same. No experts have been disclosed. Just
two days again, Plaintiffs supplemented their Initial Disclosures estimating their damages to be in
excess of $15 million dollars. Ex. 26, Plaintiffs” Supp. Initial Disclosures.

III. SUMMARY JUDGMENT STANDARD

A motion for summary judgment should only by granted when the record shows no genuine
issues of material fact and the moving party is entitled to judgment as a matter of law. Iowa R. Civ.
P. 1.981(3). The summary judgment record is viewed in a light most favorable to the nonmoving

party [in this case Exile]. Hedlund v. State, 930 N.W.2d 707, 715 (2019). The court must also
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consider on behalf of the nonmoving party [here Exile] every legitimate inference that can be
reasonably deduced from the record. Id. Even if the facts are undisputed, summary judgment is not
proper if reasonable minds could draw different inferences from them and thereby reach different
conclusions. /d.

The burden of showing undisputed facts entitling the moving party to summary judgment
rests with the moving party. Slaughter v. Des Moines University College of Osteopathic Medicine,
925 N.W.2d 793, 819 (2019). The burden of proof remains with the moving party at all times. Id.
A moving party cannot shift the burden to the other party through a conclusory motion for summary
judgment not supported by undisputed facts. Id. In other words, the moving party must affirmatively
establish the existence of undisputed facts entitling that party to a particular result under controlling
law. Id. Where a motion for summary judgment is not adequately supported the Court “need not
consider the sufficiency of the [non-moving party’s] resistance to the motion.” Id.

Notably, Plaintiffs argue that many of these issues have already been decided via the Court’s
Order on Exile’s Motion to Dismiss. Plaintiffs’ Memo of Auth. P. 10. That argument is misplaced
because for a motion to dismiss the court must determine whether, based solely on the allegations
in the complaint the plaintiff has stated a claim; whereas, on a motion for summary judgment
discovery is complete and the Court must examine whether the record establishes any genuine issue
of fact material to those claims. See Dyer v. National Football League, 55 F.Supp.3d 1181, 1188
(2014).

Iowa R. Civ. P. 1.981(5) provides that “[s]Jupporting and opposing affidavits shall be made
on personal knowledge, shall set forth facts as would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify to the matters stated therein.” Iowa R. Evid.

5.602 provides that “a witness may not testify to a matter unless evidence is introduced sufficient
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to support a finding that the witness has personal knowledge of the matter...The rule is subject to
the provisions of rule 5.703 relating to opinion testimony by expert witnesses.” lowa R. Evid. 5.701
provides that if the witness is not testifying as an expert, the witness’s testimony in the form of
opinions or inferences is limited to those opinions or inferences which are (a) rationally based on
the perception of the witness and (b) helpful to a clear understanding of the witness’s testimony or
the determination of a fact in issue. lowa R. Evid. 5.702 provides that only individuals “qualified
as an expert by knowledge, skill, experience, training, or education” may testify in the form of an
opinion concerning matters involving scientific, technical, or other specialized knowledge. lowa R.
Evid. 5.802 provides that hearsay is not admissible. lowa R. Evid. 5.801(c) defines hearsay as “a
statement, other than the one made by the declarant while testifying at the trial or hearing, offered
in evidence to prove the truth of the matter asserted.

The only evidence offered in support of multiple Statements of Fact alleged by Plaintiffs is
the Affidavit of Fred. Fred was born December 3, 1954. Ex. 1, Fred Dep., 5:12-15. Fred never
personally saw, heard, or otherwise observed his Aunt, Ruthie Bisignano, operate a bar called
“Ruthie’s Lounge” in the 1950’s. Id. at 5:23-24:8. He turned 18 in 1972. Id. at 13:3-4. Fred was
never physically in any of Ruthie’s bars. Id.at 15:3-5. Any knowledge Fred has concerning Ruthie’s
operation of any bar is based upon newspapers that he has read or things he would have been “told
as a child growing up.” Id. at 14:20-16:18. Accordingly, Fred has no personal knowledge as to
multiple facts alleged to support the present Motion and is not competent to testify as to:

1. Whether Ruthie Bisignano operated a bar called Ruthie’s Lounge in the 1950’s. SOF 1.

2. Whether Ruthie was also known as Ruthie Fontanini during her marriage to Albert

Fontanini in the 1950s’. SOF 2.

3. Whether Ruthie was married to Frank Bisignano at the time of her death. SOF 3.



4.
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Whether Frank was Ruthie’s sole heir. SOF 4.

In addition, Fred was not in any way involved in the settlement of Ruth or Frank’s Estates when

they passed away in 1993 and 1996, respectively. Def. Ex. 9, 1993 Ruth C. Bisignano Probate

Proceedings and Ex. 10, 1996 Frank’s Probate. Accordingly, Fred does not have personal

knowledge and is not competent to testify as to:

5.

6.

10.

The administration of Ruth’s Estate. SOF 5.

The administration of Frank’s Estate. SOF 6.

Whether the rights for the use of Ruthie’s name, likeness, and other indicia of identity —
including Ruthie’s right of publicity — were assigned, licensed, or transferred to Exile.
SOF 7.

Whether Ruth’s Estate has ever consented to Exile’s use of Ruthie’s identity. SOF 8 and
9.

Whether Frank’s Estate has ever consented to the use of Exile’s identity. SOF 10 and
11.

Whether Plaintiff’s Exhibits 1 and 2 are true and correct copies of the probate filings for

Ruth or Frank’s Estates. SOF 31 and 32.

Further, Fred is not qualified to interpret or render opinions on historical newspaper articles

or other artifacts. He is not a genealogist, historian, or librarian that assists in finding historical

materials. Ex. 1, Fred Dep. 28:12-29:29. He has never been paid or compensated for doing historical

research. Id. As such, he is not qualified to offer expert opinions concerning the materials he has

retrieved and reviewed that discuss Ruthie as required under Iowa R. Evid. 5.702.

Overall, Fred’s Affidavit does not meet the requirements of Iowa R. Civ. P. 1.981(5), as

well as the requirements of Iowa R. Evid. 5.602 and 5.07, all of which require that testimony from

10
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lay witnesses must be based upon the witness’s personal knowledge or perceptions. To the extent
Fred is offering testimony generally concerning what he read in newspapers or was told as a child
is hearsay and not admissible to prove the facts asserted therein under Iowa R. Evid. 5.801 and
5.802. If he is offering opinion testimony concerning such materials, the same is not admissible
under Iowa R. Evid. 5.702. Accordingly, Fred’s testimony, whether through his Affidavit or
Answers to Interrogatories concerning these alleged facts is not admissible and must be disregarded
for purposes of this Motion.

Because this evidence is not admissible, Fred has not met his burden of presenting evidence
to affirmatively establish the existence of undisputed facts entitling Plaintiffs to judgment as a
matter of law.

Beyond that and as detailed below, reasonable minds can draw different inferences from the
newspapers and articles that Fred has read and submitted as support for his claims. As such, there
are genuine issues of material fact that, when considered in the light most favorable to Exile,
demonstrate Plaintiffs are not entitled to judgment as a matter of law.

IV.  LAW/ARGUMENTS
A. Standing and Jurisdiction

Standing requires that the plaintiff show: (1) a specific personal or legal interest in the
litigation and (2) injury in fact. Midstates Bank, N.A. v. LBR Enterprises, LLC, No. 20-0336, 2021
WL 1897968, at *4 (Iowa Ct.App. May 12, 2021). When a question is presented to a court by an
individual having no standing to raise the issue, the court is deprived of jurisdiction over the
question. In re Tr. of Willcockson, 368 N.W.2d 198, 202 (Iowa Ct.App. 1985)(citing Dumbaugh v.

Cascade Manufacturing Co., 264 N.W.2d 763, 765 (Iowa 1978)).

11
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1. There is no injury “in fact” for which relief can be granted.

The present Motion concerns only Plaintiffs’ cause of action for appropriation of the right
to publicity. Plaintiffs’ Memo of Authorities, p. 7 fn 32. As this Court has already noted in its
August 18, 2020 Order there are no Iowa cases where a right to publicity was adopted or recognized
by Iowa Courts. Plaintiffs rely primarily on the Restatement (Third) of Unfair Competition as
support for their claim. As explained in the Restatement (Third) of Unfair Competition section 1

99,

titled “General Principles”: “one who causes harm to the commercial relations of another by

engaging in a business or trade is not subject to liability to the other for such harm unless: (a) [3]....”
The point being - the cause of action is only available for harm to “commercial relations.” Thus, if
the Estate cannot demonstrate that it was commercially using Ruthie’s name and likeness, it could
not have suffered harm to commercial relations and is not entitled to relief even under the
Restatement (Third) of Unfair Competition. As the name implies the plaintiff must have a right to
some competing commercial interests to assert a claim misappropriation of a person’s name and
likeness.

The record in this case is void of any evidence that at the time Exile commenced its use of
Ruthie’s name and likeness that any other individual or entity was using Ruthie’s name and
likeness. Ex. 27, Exile Ans. No. 4. The Estate of Frank confirmed that it has never developed a
business plan that involved the use of Ruthie’s name or likeness. Ex. 24, Ans. Nos. 24 and 25. Fred
admitted the same during his deposition when he testified:

Q. So from 1970 to 2012, is there any product or service upon which Ruthie’s name and

likeness was used with the consent of Ruthie’s family?

A. No.

12
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Q. ...in that time frame after Frank passed away [1996] until 2011, is there anything that the
heirs to Frank Bisignano did to publish Ruthie’s name and image or use it in conjunction with a
product or service.
A. No.
Ex. 1, Fred Dep. 154:19-155:7. Fred does not even have a plan for commercial use of Ruthie’s name and
likeness in the future. Id. at 140:14 — 141:15 (“I don’t know if we’ve completely formulated those”). Given
these undisputed facts, the Estate has not commercially used Ruthie’s name and likeness such that Exile’s
use of Ruthie’s name and likeness is completing with the Estate’s commercial relations. Accordingly, there
is no harm suffered by Exile’s use of Ruthie’s name and likeness and no “injury” that the Estate can identify
to confer upon it standing to pursue this cause of action.
2. No Iowa Court has jurisdiction to reopen the necessary Estates
Iowa Code § 633.361 requires that the administrator of an intestate estate file a Report and
Inventory itemizing all property with estimated values so that the property can be distributed.
Supplemental inventories must be filed within 30 days of the discovery of information or property
not mentioned in the inventory. Iowa Code § 633.364. Upon completion of proper notice, a Final
Report with “an accounting of all property coming into the hands of the personal representative...”
must be filed. Iowa Code 633.477(9). Upon final settlement of an estate, an order shall be entered
discharging the personal representative from further duties and responsibilities. Iowa Code

§ 633.479. The order approving the final report shall constitute a waiver of the omission from the

final report of any of the recitals required in section 633.477. lowa Code § 633.487 further provides:

[n]o person, having been served with notice of the hearing upon the final report and
accounting of a personal representative or having waived such notice, shall, after
the entry of the final order approving the same and discharging the said personal
representative, have any right to contest, in any preceding, other than by appeal, the
correctness or the legality of the inventory, accounting, distribution, or other acts
of the personal representative...

13
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Thus, a settlement in the probate court, without appeal, is, in the absence of any showing of fraud
or irregularity, a bar to an action either at law or in equity upon the administrator’s account. Id.; see
also Cowins v. Tool, 36 Towa 82 (Iowa 1973); see also Whiteley v. Mills, 239 Towa 80 (1947)(there
is no jurisdiction to re-open the settlement of an estate, absent a showing of fraud in the
administration). Jurisdiction to re-open the estate cannot be conferred upon the Court by consent.
Morris Plan Co. of lowa v. Brauner, 458 N.W.2d 853 (1990)(jurisdiction can be objected to at any
time and all judgments rendered without subject matter jurisdiction are void); Youngblut v.
Youngblut, 945 N.W.25 (Iowa 2020).

In Youngblut, the lowa Supreme Court recently explained that the Restatement (the primary
authority upon which Fred relies upon for his right to publicity cause of action) provides that claims
for economic harms are not available to plaintiffs who had the right to seek a remedy for the same
claim in a probate court. It was further explained:

[i]n almost any circumstance in which a prospective beneficiary could make out a

tort claim to remedy wrongful interference with an expected inheritance, those same

interests could be vindicated through the traditional inheritance law procedures of a

probate will contest or an action in restitution. /d. What makes the redundancy

between tort law and inheritance law promiscuous is that tort, as a general law of

wrongful injury, is ill-suited to posthumous reconstruction of the true intent of a

decedent.”

Id. Probate proceedings are meant to provide a prompt, efficient, centralized way of resolving issues
relating to a decedent’s estate and getting the estate distributed. Id. at 35. For this reason, lowa Code
§ 633.487 is intended to give preclusive effect to the distribution and the list of heirs upon court
approval of the final report. Id. at 37. The final probate decree, in other words, has res judicata
effect on everyone who has been given notice. lowa Code § 633.487 essentially cuts off the rights

of persons who received notice of the final report to contest distribution or prior acts of

administration, except in the case of fraud. Id. (citing In re Estate of Sampson, 838 N.W.2d 663,

14
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667 (Iowa 2013)). The section does not contemplate separate actions that would have the effect of
overturning the distribution carried out by the probate court. Id. See also Restatement (Third) Torts
§ 19 Interference with Inheritance or Gift, which provides that a suit in tort is not appropriate when
a probate court has the power to address the plaintiff’s claim. As such, this tort suit is not the proper
means for Fred to take issue with the actions of those from whom he would have inherited, had they
protected the commercial value of Ruthie’s name and likeness. Rather, Fred’s action is against those
from whom he believes he is owed an inheritance and must be fully adjudicated through probate
proceedings, not a separate tort action against Exile.

There are two very limited exceptions to the preclusive effect of lowa Code § 633.487,
which are set forth in Jowa Code § 633.488 and 633.489. The first statute, section 633.488 allows
for reopening an estate in the limited circumstance where a person was not provided with notice
and there was an error in the accounting. In any event, such proceedings must commence within
five years from the entry of the order that approved the final report and the rights of a good faith
purchaser for value cannot be affected by the re-administration. lowa Code § 633.488. Section
633.489 allows for an estate to be reopened in the very limited circumstances of: (1) “new
property”’; (2) a necessary act remains; or (3) “any other proper cause.” lowa Code § 633.489. But,

“a claim which is already barred can, in no event, be asserted in the reopened administration.” /d.;

see also In re: Estate of Roethler, 801 N.W.2d 833 (2011) (explaining lowa Code § 633.489 only
applies in the limited circumstance where a right to property comes to light after the estate is closed).

The two cases cited by Plaintiffs to support their theory that Ruthie’s name and likeness is
a current asset of Frank’s Estate, did not involve estate proceeding that had been opened and closed
without claiming the right to publicity during those proceedings. First, Plaintiffs cite Tate v.

Whitehead, 2010 WL 11613989 (S.D. Iowa 2010). In Tate, both decedents with an interest in the
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property (Elvis’ gold jumpsuit) died intestate and no previous estate had ever been opened for them.
Accordingly, Iowa Code § 633.489 was not applicable to that case. The second case cited by
Plaintiffs, Presley’s Estate v. Russen, 513 F.Supp. 1339 (1981), involved a plaintiff, the Estate of
Elvis Presley, that was created through a will or testate laws of the state of Tennessee and was still
administering and overseeing the distribution of Elvis’ property. Id. at 1344.

This case involves neither of those situations. Both Ruth and Frank died intestate with their
then living heirs opening estates and administering their estates to distribute their property more
than two decades ago. Plaintiffs have not cited any authority to suggest that this matter should not
be governed by Iowa’s Intestate Succession laws, which for the reasons discussed below bar this
action.

i. The Probate Court does not have jurisdiction to reopen Ruth’s Estate

Here, Ruth C. Bisignano (“Ruth”) died intestate on February 4, 1993. Ex. 9, 1993 Ruth’s
Probate. Frank filed a Petition for Administration and Appointment of Administrator on or about
March 8, 1993. Id. Frank prepared a Final Report and Inventory for Ruth’s Estate. Id. at 15-29.
Frank did not include Ruthie’s name and likeness as property within his Final Report and Inventory.
An Affidavit of Publication of Notice was filed, with a copy of the Notice, advising the public,
including Fred, that Frank would act as the administrator for Ruth’s Estate Id. at p. 6. Said Affidavit
confirmed that publication of the notice was completed on March 18, 1993 and, for a second time,
on March 25, 1993. Id. Said Notice satisfied the requirements of lowa Code § 633.230. An Order
Approving the Final Report of the Administrator and approving the distribution of Ruth’s property
was entered on or about August 5, 1993. Id. at p. 34. At that time, Frank was discharged of his

obligation to further administer Ruth’s Estate and Ruth’s Estate was closed. Id.
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According to Fred Frank did not include Ruthie’s name and likeness in the Final Report and
Inventory for Ruth’s Estate because Frank “just didn’t think about it that way.” Ex. 1, Fred Dep.
47:23-48:6. Nonetheless, the undisputed facts confirm, Frank was aware of this property right as
Ruthie’s story is one that Fred had heard during conversations in his family since the 1960’s and
he has long considered his Aunt Ruthie “a family treasure.” Id. at 72:21-73:19.

No Iowa Court has jurisdiction to re-open Ruth’s Estate in the absence of evidence that
Frank was defrauded when he settled said Estate. Fred was notified of the estate proceedings in
1993 as required under lowa Code § 633.230, et. seq. through the publication of notice for such
proceedings. Fred did not appeal the Final Order of distribution for Ruth’s Estate. Thus, under Iowa
Code § 633.487, Fred has no right to contest, in any preceding (including this tort proceeding), the
correctness or the legality of the inventory, accounting, distribution, or other acts of Frank when he
settled Ruth’s Estate. Fred’s testimony confirmed that there is no evidence that Frank was
defrauded, as Fred testified that Frank simply wasn’t thinking about it that way. Fred has not alleged
that he was not provided with notice or that a new accounting of Ruth’s Estate needs to be
completed. In any event the five-year statute for reopening Ruth’s Estate for a new accounting of
her assets under lowa Code § 633.488 lapsed as of August 5, 1998.

By disclaiming his interest in Ruthie’s name and likeness, the commercial value of this
intellectual property passed into the public domain and was available for use by the general public
and, eventually, purchase through trademark registration. Exile followed the process necessary to
obtain a trademark, which includes using the mark, filing an application for the trademark, proving
there are no other individuals using the mark in a similar way, and paying the requisite fees. Exile
followed this process and, ultimately, paid $275 for the “RUTHIE” trademark. Ex. 17-19,

Trademark Application, Publication, and Registration. Thus, Exile is a good faith purchaser for
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value such that ITowa Code § 633.488 expressly bars Plaintiffs from reopening Ruth’s Estate to claw
back this property right through this action.

In the same respect, the property that is the subject to of this suit (Ruthie’s name, likeness,
and the story of her life) was known to exist and had value at the time Ruthie’s estate was closed,
a fact confirmed by two interviews that Ruthie gave to Des Moines newspapers, who published her
story in 1976 and 1988. Ex. 14, 1976 Article; Ex. 15, 1988 Article. Ruthie even recounted during
her last, 1988, interview that she was paid $600 to provide photographs that were published in the
January 1954 edition of Vue magazine. Ex. 15, 1988 Article, p. 2. The same newspaper story
confirmed that Ruthie sold dozens of her pictures while working in the tavern for $1, with a
signature earning her another $1, and a “cute” comment earning her another $1. Id. The only
reasonable inference to be drawn from this evidence is that Frank knew Ruthie’s name and likeness
had value when he settled Ruthie’s estate; he simply chose to waive any interest he had in the same
by not claiming said property in the inventory, accounting, and Final Report for Ruth’s Estate. And,
this could not be new property that has come to light merely because Exile commenced its use. This
is because Fred testified that Ruthie’s story has been a family “treasure” since the 1960’s. That
being the case Ruthie’s name and likeness could not be considered “other property discovered” so
as to confer jurisdiction under Iowa Code § 633.489 for the reopening of her estate.

Overall, no Iowa Court has jurisdiction to re-open the Ruth’s Estate and this Court does not
have jurisdiction to hear this action. Correspondingly, Fred is not entitled to re-administer Ruth’s
Estate. A Motion to Intervene and corresponding Motion to Dismiss Fred’s Petition to Re-Open the

Estate of Ruth C. Bisignano has now been filed in those probate proceedings.
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ii. The Probate Court does not have jurisdiction to reopen Frank’s Estate

Frank died intestate on November 17, 1996. Andrea Huntsman (“Andrea”) filed a Petition
for Administration and Appointment of Administrator of Frank’s Estate on or about November 20
1996. Ex. 10, 1996 Probate for Frank’s Estate, p. 42 and 43. An Affidavit of Publication of Notice
was filed, with a copy of the Notice advising the public that Andrea, Fred’s sister, would act as the
administrator for Frank’s Estate. Id. at p. 37. Said Affidavit confirmed that publication of the notice
was completed on December 19, 1996 and, for a second time, on December 26, 1996. Id. Thus, the
notice requirements of lowa Code 633.230, et. seq. were complied with.

Pursuant to lowa Code § 633.219, Frank’s heirs at law were his siblings, who were identified
in the Probate materials as: Barbara Hammand, Alfonso Bisignano, and Rose Medici. Id. at 43. All
such persons expressly waived “notice of the time and place of hearing on the Final Report and
consent to the entry of an Order approving the Final Report in all respects, closing the Estate, and
discharging the Personal Representative.” Id. at 46-48. The Order Approving the Final Report was
entered on August 21, 1999. Id. at p. 51. At that time, the Administration of Frank’s Estate was
closed, and Andrea was discharged of her obligations to represent the Estate. Id. Nothing in the
Final Report approved by this Order itemized Ruthie’s name and likeness as property owned by
Frank’s Estate. Id. at 27-37. Fred did not appeal this Order. Thus, Fred has no right to contest, in
any preceding, the correctness or legality of the inventory, accounting, distribution, or other assets
of Frank under Iowa Code § 633.487.

Fred has not alleged that Andrea engaged in fraud when settling Frank’s Estate. Fred has
not alleged that he was not provided with notice of the Final Report and Inventory or that a new
accounting of Frank’s Estate needs to be completed. In any event the five-year statute for reopening

Frank’s Estate under lowa Code § 633.488 lapsed as of April 21, 2004. Thus, Frank’s Estate cannot
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be reopened under said statute and Fred is not entitled to re-administer said estate. Likewise, Exile
continues to be a good faith purchaser for value due to its trademark registration for “RUTHIE”
such that an action cannot be maintained against Exile under this statute.

For the same reasons, Frank knew Ruthie’s name and likeness was property with value when
he settled Ruth’s Estate, Andrea knew Ruthie’s name and likeness was property with value when
she administered Frank’s Estate. Thus, any right to the use of Ruthie’s name and likeness was not
a new item of property that just recently came to light. Accordingly, no Court has jurisdiction to
reopen Frank’s Estate under lowa Code § 633.487, 633.488, or 633.489.

iii. Fred, in particular, does not have standing to reopen the Estates

Iowa Code § 633.219 provides that when a person dies intestate, if at the time of the
decedent’s death s/he has no living issue, surviving spouse, or parents, then the estate is divided
and set aside into two equal shares. One share shall be distributed to the issue of the decedent’s
mother per stirpes and one share shall be distributed to the issue of the decedent’s father per stirpes.
In other words the estate is distributed to the decedent’s siblings. Title to personal property, such
as intellectual property and accounts receivable, transfers to the heirs at law upon the death of the
decedent. Nance v. lowa Department of Revenue, 908 N.W.2d 261, 271 (2018) (citing Matter of
Bliven’s Estate, 236 N.W.2d 366 (1975). The title vests in the beneficiary upon the decedent’s
death. Id. Family settlement agreements cannot be used to usurp the probate process, for example,
to avoid a proper distribution or paying inheritance taxes. Id.

At the time of the administration of Frank’s Estate, his beneficiaries were identified as
Barbara Hammand, Alfonso Bisignano, and Rose Medici. Ex. 10, Frank’s Probate, p. 14 (Exile
000111). During his deposition, Fred explained he is the son of Barbara Hammand Frank’s sister,

who passed away sometime after Frank’s death. Ex. 1, Fred Dep. 11:1-11. Thus, under Iowa Code
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§ 633.219(3), Fred had no standing to re-open Frank’s Estate without first reopening the estates for

Frank’s heirs at law at the time of his death: Barbara Hammand, Alfonso Bisignano, and Rose

Medici. Moreover, to distribute the proceeds from Frank’s Estate, Fred would have to reopen all

estates for these individuals to ensure proper distribution and taxation of all assets passing from one

decent to his/her respective heirs at law, at the time of their respective deaths. Fred has not gone

through this tedious process and, therefore, has not established standing to reopen Frank’s estate.

This is, yet another reason, the Probate Court erred when it reopened Frank’s Estate A Motion to

Intervene in the Probate Proceedings has been filed contemporaneously herewith to address these
issues.

iv. Fred has expressly waived and disclaimed any right to inherit an interest

in Ruthie’s name and likeness

Fred’s sister, Andrea, passed away on April 14, 2019. Ex. 11, Andrea’s Final Report. Fred

served as Andrea’s guardian and conservator starting in 2017. Id. As required, on August 1, 2019,

Fred filed a Final Report to settle Andrea’s Estate. Id. On the same day, Fred filed a receipt and

waiver. Ex. 12, Andrea Receipt and Waiver. In doing so, Fred expressly: “waived further

accounting and production of vouchers and notice of hearing on said final report and hereby

consents that the Court enter an order approving said Final Report in all respects, closing said estate,

and discharging such fiduciary.” Id. On August 9, 2019, the Court entered an Order approving the

final conservatorship report and closing the estate. Ex. 13, Andrea Order Approving Final Report.

A waiver is an intentional relinquishment of a known right. In re Estate of Warrington, 686
N.W.2d 198, 202 (2004). Fred testified that he knew of Exile’s use of Ruthie’s name and likeness
in 2014. Ex. 1, Fred, Dep. 59:5-12; 154:8-12. Despite having such knowledge, Fred did not identify

Ruthie’s name and likeness as an asset to which Andrea would be entitled in the August 2019 Final
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Report for the settlement of Andrea’s Estate. Ex. 11, Andrea Final Report. And, further he expressly
“waived further accounting” of her property, which would include any accounting for the claims
that are the subject of this suit. Thus, under lowa Code § 633.487 Fred knowingly and expressly
waived a known right to any claim associated with Exile’s use of Ruthie’s name and likeness.

And, again, Fred, is not claiming that he committed fraud when he settled Andrea’s Estate.
Because he was the administrator for Andrea’s Estate, he had noticed of the Final Report and
accounting for Andrea’s Estate such that Iowa Code § 633.488 does not authorize a Court’s
jurisdiction over the reopening of Andrea’s Estate. And, because the undisputed facts establish that
Fred knew about this right when he settled Andrea’s Estate, lowa Code § 633.489 does not provide
the Court with jurisdiction to reopen Andrea’s Estate.

In sum, Fred cannot be the administrator of Ruth or Frank’s Estates because no Iowa Court
has jurisdiction to re-open these Estates in the absence of evidence of fraud when the estates were
settled. Even the five year statute of limitations under lowa Code § 633.488 allowing for an estate
to be reopened to correct errors in the administration of those Estates has lapsed. The name and
likeness of Ruthie is not newly discovered property. It has been a “family treasure” since the 1960’s.
Ex. Fred Dep. 72:21-73:19. As such, there is no factual basis for reopening these Estates under lowa
Code § 633.489. As a practical matter Fred would have to undertake in the tedious task of reopening
all estates in the alleged line succession to distribute any assets from Frank’s Estate. Because of
their status as siblings, Fred would enjoy the same rights Andrea had to the name and likeness of
Ruthie. Correspondingly, Fred waived his right to inherit Ruthie’s name and likeness through the
settlement of his sister, Andrea’s Estate. Specifically, Fred waived his right to any claim to Ruthie’s
name and likeness when he filed a waiver concerning any such property in the Final Report to settle

Andrea’s Estate.
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A Motion to Intervene and corresponding Motion to Dismiss Fred’s Petitions to reopen Ruth
and Frank’s Estates has now been filed in those proceedings to address these issues.

3. There remain genuine issues of material fact as to whether Ruthie’s name and
likeness passed to Frank upon Ruth’s death.

Even assuming arguendo that the Probate Court could reopen Ruth and Frank’s Estates,
genuine issues of material fact remain as to whether Ruthie’s name and likeness passed to Frank
upon Ruth’s death. Fred’s Affidavit attesting to Ruthie’s marriage to Frank is not based upon Fred’s
personal knowledge and, therefore, said Affidavit is not admissible to prove said fact and must be
disregarded. The lack of admissible evidence to prove this fact, alone, is grounds for denying
Plaintiffs’ present motion.

Moreover, lowa Code § 595.19(2) provides that “[m]arriages between persons either of
whom has a husband or wife living are void, but, if the parties live and cohabitate together after the
death or divorce of the former husband or wife, such marriage shall be valid.”

The newspaper articles submitted by Plaintiffs as support for this Motion indicate that
Ruthie was married 16 times to 9 different men before she attempted a marriage with Frank.
Plaintiff’s Ex. 3, p. 46 and 47. During his recent deposition, Fred did not deny that Ruthie had
multiple marriages prior to her attempted marriage to Frank. Ex. 1, Fred Dep. 75:17-76:22. And,
Fred confirmed that he retrieved a list of men’s names from the scrapbooks of his Aunt Ruthie,
which he believes Ruthie authored to identify the men to which she had been married. /d.

Marriage certificates confirming that Ruthie has been married to at least some of the men
identified on the list have been located and efforts to locate the remainder of the marriage
certificates remain ongoing. Ex. 4, Fontanini Marriage Certificate; Ex. 5, Shepler Marriage

Certificate; Ex. 6, Young Marriage Certificate. Importantly, the father of the bride on each of these
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Marriage Certificates is James Clyde Williams and the mother of the Bride is Bessie Wright. See
Ex. 2, 4, 5, and 6 Marriage Certificates. Even more importantly the birth certificate for “Sera Ruth
Williams”, who was born on January 10, 2027 to James Clyde Williams and Bessie Wright,
compared to the Marriage Record for Ruthie’s marriage to Frank Bisignano suggests that Ruthie
modified her date of birth to January 9, 1927 and changed the spelling of her name to “Ceva Ruth”
to obtain a marriage certificate for her marriage to Frank. See Ex. 7, Birth Certificate, compared to
Ex. 2, Bisignano Marriage Certificate. Fred has not obtained divorce certificates for each man listed
on the above list to rule out this probability. Ex. 1, Fred Dep. 84:9-13.

Overall, this evidence demonstrates that when Ruthie signed the marriage certificate set
forth in Exhibit 2, she misrepresented the number of her prior marriages as being “zero”; she also
misrepresented her date of birth and the spelling of her name as compared to her birth certificate.
Correspondingly, it can reasonably be inferred that Ruthie misrepresented these facts for a reason
— she had not obtained a valid divorce from each man identified on the list above such that if she
had told the truth she would not have been able to obtain a license to marry Frank. That being the
case, it can, likewise, be inferred that Ruthie’s marriage to Frank was not a valid marriage under
Iowa Code § 595.19(2). Ultimately, there is a genuine issue of material fact concerning whether
Ruthie’s marriage to Frank was a marriage recognized under Iowa law.

If one of Ruthie’s prior marriages was valid and if the spouse to that marriage lived longer
than Ruthie, said spouse would be Ruthie’s sole heir pursuant to Iowa Code § 633.211.

B. Plaintiffs’ Case-In-Chief on Counts I and II Fail Based on the Undisputed Facts

For purposes of this Motion, Plaintiffs conflate Counts I and II of their Petition, claiming

that the only difference between a claim for appropriation of name and likeness and a claim for the

right to publicity under Iowa’s common law relates to damages. See Plaintiffs’ Memo of
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Authorities, p. 7 fn 32. In doing so, Plaintiffs ignore the substantive law governing claims for
appropriation of another’s name and likeness that has already been adopted by the Iowa Supreme
Court, which prescribes the elements for such a claim. To date, Plaintiffs have not produced the
evidence necessary to succeed on this claim and have admitted facts that preclude their recovery
for this claim. Therefore, Defendant moves for summary judgment on this issue.

Because Counts I and II both arise from the right to privacy torts, case law concerning
Iowa’s appropriation of name and likeness cause of action is undoubtedly relevant to evaluating
whether and to what extent the lowa Supreme Court will adopt a cause of action for appropriation
of a person’s right to publicity as urged by Plaintiffs in this litigation. Most likely, lowa will adopt
an analysis giving credence to the actions of administrators for the various Estates involved in this
action and hold that the settlements of those estates without asserting a claim to or setting up a legal
entity (such as trust) to pass the right to heirs amounted to consent for members of the public to
utilize Ruthie’s name and likeness. It is, similarly, likely that Iowa will adopt a broad First
Amendment based exception to a cause of action for appropriation of the right to publicity, allowing
for open discussion of matters of public interest, such as Exile’s use of Ruthie’s name and likeness
even if that use could be considered commercial in nature.

1. CountI - Appropriation of Another’s Name and Likeness

In 1977, the Iowa Supreme Court adopted the Restatement Second of Torts § 652A concerning
“invasion of privacy” torts. There are four forms of such “privacy” torts, including:

Unreasonable intrusion upon the seclusion of another

Appropriation of the other’s name or likeness

Unreasonable publicity given to the other’s private life

Publicity that unreasonably places the other in a false light before the public

oo

Winegard v. Larsen, 260 N.W.2d 816, 822 (Iowa 1977); see also Restatement (Second) of Torts § 652C.
Iowa has adopted the second privacy right — appropriation of another’s name and likeness. Sharp-Richardson

v. Boyds Collection, Ltd., 1999 WL 33656875 at *14 (N.D. Iowa 1999). To prevail in an appropriation claim,
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one must prove that a person intentionally and unreasonably publicized another’s private life. Id. Many
states, including Iowa, have also adopted a “qualified privilege” to report on matters that are “newsworthy”
or of public interest. Id. The privilege has been broadly defined because it derives from the First
Amendment’s guarantee of free speech. Id.; see also Toffoloni v. LFP Publishing Group, LLC, 572 F.3d
1201, 1208 (11™ Cir. 2009)(applying Georgia’s “newsworthiness” privilege). Thus, Iowa’s public interest
privilege provides that a plaintiff cannot bring an action for appropriation of name and likeness of another
person if a reasonable person would not find the intrusion highly offensive, the facts revealed are already in
the public domain, or the matter publicized is a legitimate concern of public interest. Sharp-Richardson,
1999 WL 33656875 at *14 (citing Stessman v. American Black Hawk Broadcasting Co., 416 N.W.2d 685,
686 (Iowa 1987) and Howard v. Des Moines Register & Tribune Co., 283 N.W.2d 289, 297-98 (Iowa 1979).

In Howard, the Towa Supreme Court held that proving an appropriation of a person’s name and
likeness under Iowa’s common law, requires that the plaintiff prove the matter publicized by the defendant
was: (1) “highly offensive” to a reasonable person; (2) is not of legitimate concern to the public; and (3) not
newsworthy. Howard, 283 N.W.2d at 292. The fact publicized in Howard was the fact that the plaintiff was
involuntarily sterilized while a resident of the Jasper County Home. Because this fact was located within
public records, it was a matter of legitimate public concern, which precluded judgment in favor of the
plaintiff on a claim for appropriation for her name and likeness. Moreover, the Court explained that “at the
very least news includes discussions of all issues about which information is needed or appropriate to enable
the members of society to cope with the exigencies of their period.”

In this case, Fred has offered no evidence whatsoever to suggest the information that Exile has
published about Ruthie is “highly offensive” to a reasonable person; not of legitimate public concern; and
not newsworthy. With regards to the “offensive” element of his claim, Fred testified that Exile’s use of
Ruthie’s name and likeness is not “highly offensive” in the risqué or indecent sense of the term. Ex. 1, Fred
Dep. 149:15-150:2. More importantly, there is no dispute whatsoever that Ruthie’s name and likeness has
been extensively published in the newspapers. As support for this Motion, Plaintiffs have offered six

historical newspapers, magazines, and books that reminisce about Ruthie’s talent and her life. Plaintiff’s
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SOF 33 — 39. Ruthie, herself, sat with a journalist and gave interviews so that her story could be published
in 1976 and 1988, as well as remembered for generations to come. Ex. 14, 1976, Article and Ex. 15, 1988
Article; Ex. 1, Fred Dep. 144:22-147:2. And, upon her death, Ruthie’s tale was further publicized. Ex. 16,
1993 Article. Not a single statement of fact alleged by Plaintiffs as support for this Motion identifies a private
fact about Ruthie that was offensive or that Exile brought to light for the first time. Plaintiff’s SOF 1- 56.
The only reasonable inference to be drawn from this evidence is that Plaintiffs cannot meet these necessary
elements of their claim for appropriation of Ruthies’ name and likeness under Iowa’s common law and,
therefore, this Motion must be denied.

Correspondingly, because Plaintiffs cannot produce the evidence necessary to demonstrate that
Exile’s use of Ruthie’s name and likeness is “highly offensive” or “not newsworthy” summary judgment in
favor of Exile on this claim must be entered.

2. Right to Publicity

The right to publicity has its origins in privacy rights, as well as unfair competition laws. See
Restatement (Second) of Torts § 652C and Madison J. Murhammer Colon, How Can lowans Effectively
Prevent the Commercial Misappropriation of Their Identities? Why lowa Needs A Right of Publicity Statute,
106 Iowa L. Rev. 411, 420 (2020). Ultimately, the goal of the tort is to protect “the commercial value of a
person’s identity” by preventing use, without consent, of another person’s name, likeness, or other indicia
of identity for the purpose of trade.” Id.; see also Rosa and Raymond Parks Institute for Self Development v.
Target Corp., 812 F.3d 824 (11" Cir. 2016).

The Iowa Supreme Court has not technically adopted a cause of action for the right to publicity.
However, in 1999, the U.S. District Court for the Northern District of lowa predicted that the tort for the
right to publicity would be adopted by the Iowa Supreme Court and mimicked the analysis from Howard,
discussed above, by suggesting the following elements for a plaintiffs’ case-in-chief on a right to publicity
claim would be adopted by Iowa’s Supreme Court:

D The defendant appropriated the plaintiff’s name or likeness for the value associated

with it, and not in an incidental manner or for a newsworthy purpose;
2 The plaintiff can be identified from the publication; and
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3) There was some advantage or benefit to the defendant.
Sharp-Richardson v. Boyds Collection, Ltd., 1999 WL 33656875 at *14 (N.D. lowa 1999). If adopted, as we
believe the Iowa Supreme Court would, this framework would place upon Plaintiffs the burden of proving
that Exile’s use of Ruthie’s name and likeness was not for “a newsworthy purpose.” This is because, like an
appropriation claim, the right to publicity must be balanced against the right to free speech and expression.

Importantly, not a single case cited by Plaintiffs identifies this case law when discussing the elements
of a right to publicity claim likely to be adopted in Iowa. Rather, Plaintiffs look to the Restatement (Third)
of Unfair Competition and case law from venues other than Iowa Courts or the U.S. District of Iowa to argue
that the necessary elements for a right to publicity claim are limited to: (1) ownership, (2) [mis]ppropriation;
(3) without consent; and (4) trade purposes. Howard and Sharp-Richardson indicate that if, adopted,
Plaintiffs would also have the burden of proving the use was not “incidental” to a legitimate use and not
“newsworthy” as part of the last element of the claim.

i. Ownership

The facts and arguments presented in the standing and jurisdiction section above, discuss the issues
surrounding the “ownership” element of this claim. At the very least, there is: (1) a question of law
concerning whether the Estate of Frank and Ruth can be reopened; (2) genuine issues of material fact
concerning whether the Frank’s Estate acquired Ruthie’s name and likeness due to her many marriages; and
(3) genuine issues of material fact concerning whether ownership of Ruthie’s name and likeness has been
waived, via the activities of multiple generations settling estates within Frank’s line of succession and not
claiming a right to Ruthie’s name and likeness when doing so. For the reasons discussed in the Standing and
Jurisdiction section above, Exile submits that based upon the undisputed facts, it is entitled to judgment as a
matter of law based upon the first issue and, therefore, requests that judgment be entered in its favor and this
case be dismissed. If the Court decides otherwise, Exile respectfully submits that the latter two genuine
issues of material fact preclude judgment in favor of Plaintiffs and, therefore, Plaintiffs’ Motion for Partial

Summary Judgment should be denied.
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ii. Misappropriation
The 8™ Circuit has clarified that a claim for “appropriation” of a person’s name and likeness
is an intentional tort. Wagner v. Gallup, Inc., 788 F.3d 877, 889-90 (8" Cir. 2015). Thus, an essential
component of the appropriation element is proof that the defendant intentionally misappropriated
the name and likeness. 1d.
Here, Exile exercised considerable effort to locate Ruthie’s heirs before it commenced using

the name “Ruthie” on its beer and re-published Ruthie’s story. Among other things, Exile:

1. searched for trademarks and products being sold under the name ‘“Ruthie”;
2. searched for pictures of Ruthie;

3. searched for an Estate for Ruthie; and

4. contacted individuals who knew Ruthie, attempting to locate her heirs.

Ex. Plaintiff’s Exhibit 24, Ans. No. 4. In short, Exile engaged in good faith efforts to anyone having
an interest in the use of Ruthe’s name and likeness before they commenced doing so. A reasonable
inference can be drawn from these facts that Exile did not intentionally misappropriate Ruthie’s
name and likeness. Rather, they identified a piece of intellectual property to which no one was
openly claiming to have ownership as of 2012 — Ruthie’s name and likeness. Exile, then,
commenced use of the same. As such, a reasonable inference can be made that Exile did not
intentionally misappropriate Ruthie’s name and likeness, in which case Plaintiffs would not be
entitled to judgement as a matter of law. Accordingly, Plaintiffs’ Motion for Partial Summary
Judgment should be denied.
iii. Without Consent

As noted in Restatement 2™ (Torts) § 652F Absolute Privileges cmt. a person may consent

to general publicity given to her name and likeness. A person who does so cannot complain when

she is given further publicity of the same kind. Consent is to be determined objectively from the
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perspective of a reasonable person. Perkins v. LinkedIn Corporation S3F.Supp.3d 1190, 1215 (N.D.
Cal. 2014). Perkins, at 1215. The plaintiff in an invasion of privacy case, including a right of
publicity case, must have conducted herself in a manner consistent with an actual expectation of
privacy, i.e. he or she must not have manifested by his or her conduct a voluntary consent to the
allegedly invasive actions of the defendant. Jones v. Corbis Corp., 815 F.Supp.2d 1108, 1113 (C.D.
Cal. 2011). When there is no applicable statute requiring consent in writing, consent can also be
implied from conduct or inaction reasonably interpreted as manifesting consent. Id. See also
Restatement (First) of Torts § 892, providing a person of full capacity who freely and without fraud
or mistake manifests to another assent to the conduct of the other is not entitled to maintain an
action of tort for harm resulting from such conduct.

In 1976 and 1988, Ruthie posed for photographs and gave interviews to Des Moines
newspapers, which
published her name,
image, and story. Ex. 1,
Huntsman Dep. 143:22-
147:2; see also Ex. 14,
1976 Article and Ex. 15,
1988 Article. Ruthie sat

for those interviews
Des Moines bar
owner Ruthie
Bisignano became &
natonal sensabon in
the 1950s. She could
balance a beer glass
on each of her 48DD

because she wanted

people to remember her

story. Id. At the same breasts, (il the glarses
and deliver them to
cussomers without

time, she posed for and spilling a drop, Cortesy

of Chuck®y Restossent
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consented to photographs of her image being included with those stories so that her likeness would
be available to the public and her legacy remembered. Id. The image above was also displayed in
“Chuck’s Restaurant”. Ex. 17, Classic Restaurants of Des Moines, p. 4; see also caption to the
photo.

A reasonable jury could conclude from these facts that Ruthie, herself, consented to the use
of Ruthie’s name, image, and story by all members of the general public, including Exile. More
specifically, a reasonable person could infer that, in her later years, Ruthie consented to the general
publicity given to her name and likeness through her conduct in assisting these newspapers in
publishing her story and not objecting restaurants displaying her photo because she wanted to be
remembered.

Consent can also be inferred from the posthumous actions of Ruth’s alleged heirs. As
explained in the standing/jurisdiction section above, by signing Final Reports in the estate
proceedings, all pertinent parties within Ruth’s alleged line of succession expressly waived any
rights they had to the use of Ruthie’s name and likeness, including but not limited to Frank, Andrea,
and Fred. By disclaiming any such interest, they consented the right to use Ruthie’s name and
likeness transferring into the public domain for members of the public to use at any time and for
any purpose.

Further, Fred knew about Exile’s claimed right to use the name and likeness of Ruthie as of
2014. Ex. 1, Fred Dep. 154:8-16. Yet he did nothing to prevent Exile’s use of Ruthie’s name and
likeness for another six years. By not objecting to said use for more than six years, Fred implied his
consented to Exile’s use of Ruthie’s name and likeness.

Moreover, as of December 5, 2019, having received no objection to their use of Ruthie’s

name and image, Exile filed a trademark application with the US PTO. Ex. 18, Trademark
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Application. In doing so, Exile sought consent to use Ruthie’s name and likeness in association
with its products and services from the federal government. Id. As required by federal trademark
laws, Exile’s proposed trademark was published in the US PTO’s Official Gazette on December
29, 2020. Ex. 19, US PTO Trademark Search System. Had Fred used Ruthie’s name and likeness
in any commercial way, he could have objected to Exile’s application. Id. The undisputed facts
confirm that no person within Ruthie’s alleged line of succession used Ruthie’s name and likeness
in commerce after the 1970’s. Ex. 1, Fred Dep. 154:19-155:7. As such, Plaintiffs had no grounds
for objecting to Exile’s proposed use of the trademark “RUTHIE”. Correspondingly, Exile obtained
a valid registration, i.e. consent from the US PTO, for use of the mark “RUTHIE” on March 16,
2021. Ex. 20, Trademark Registration.

Given all of the facts above, a reasonable inference can be drawn that Exile obtained consent
to use Ruthie’s name and likeness. Accordingly, Plaintiffs’ Motion for Partial Summary Judgment
concerning this element of Plaintiffs’ right of publicity claim must be denied.

iv. For trade purposes, not incidental use or newsworthy uses

The Restatement (Second) of Torts tempers the right of publicity, providing that: “[n]o one
has the right to object merely because his name or his appearance is brought before the public, since
neither is in any way a private matter, and both are open to public observation. It is only when the
publicity is given for the purpose of appropriating to the defendant's benefit the commercial or other
values associated with the name or the likeness that the right to privacy is invaded.”
RESTATEMENT (SECOND) OF TORTS § 652C cmt. d (1977)(emphasis added). Thus, the
Restatement Second provides that the right of publicity does not attach to that which is “open to
public observation.” Id. The right of publicity only attaches to that which is (1) not open to public

observation and (2) is appropriated for the commercial benefit of another.
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In a similar respect, the Restatement (Third) Unfair Competition § 47 defines “Purpose of
Trade” and states that “for purposes of trade” does not ordinarily include the use of a person’s
identity in news reporting, commentary, entertainment, works of fiction or nonfictions, or in
advertising that is incidental to such uses. “Commentary” is “an explanatory treatise — usually used
in plural”; “a record of events usually written by a participant; “a systematic series of explanations
or interpretations”; “something that serves for illustration or explanation”; “an expression of
opinion.” See Marriam Webster Online Dictionary, last accessed August 11, 2021.

In other words, use of another person’s name and likeness in association with a product, in
and of itself, does not give rise to liability for appropriation of another’s right to publicity. A
plaintiff must prove more than simply the defendant retold the story of a historically significant
figure. For example, in California a plaintiff is not allowed to recover for appropriation of the right
to publicity “in connection with any news, public affairs, or sports broadcast or account...” Dora
v. Frontline Video, Inc., 15 Cal.App.4th 536, 542 (1993). In Dora a well-known surfer sued the
producer of a documentary on surfing entitled “The Legends of Malibu” claiming misappropriation
of his name and likeness. Id. The Court held that the documentary was protected because it was “a
fair comment on real life events which have caught the popular imagination.” Id. at 546. That court
explained that surfing ‘“has created a lifestyle that influences speech, behavior, dress, and
entertainment, and has had an economic impact, and has also had significant influence on the
popular culture such that it would be difficult to conclude that a surfing documentary does not fall
within the category of public affairs.” Id.

More recent case explains that the public interest exception derives from the First
Amendment’s protection of free speech. Dryer, 55 F.Supp.3d 1181 at 1188. There is no judicial

consensus on how to resolve conflicts between intellectual-property rights and free-speech rights.
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But, the Supreme Court has directed that state law rights of publicity must be balanced against first
amendment considerations. Id. The Eighth Circuit (interpreting Missouri’s state law) has adopted a
balancing approach in right of publicity cases, which “weighs the nature of the use against the likely
injury to the publicity-holder.” C.G.C. Distribution and Marketing, Inc. v. Major League Baseball
Advanced Media, L.P., 505 F.3d 818 (2007). In this C.G.C., the Eighth Circuit held that the First
Amendment protected a fantasy sports company's use of Major League Baseball players' names and
information (e.g., playing statistics and background data) in its fantasy baseball game. The court
reasoned that this information was already in the public domain and had great “public value” due
to baseball's national importance. Id. “[I]t would be strange law that a person would not have a first
amendment right to use information that is available to everyone.” In the court's view, this interest
outweighed any potential injury to the baseball players who were already “rewarded, and
handsomely, too, for their participation in games.”

In 2014 the U.S. District for Minnesota, implemented a similar balancing test to determine
whether three individuals who played football in the 1960s, 1970s, and 1980s could maintain an
action for the appropriation of their names and likenesses by the NFL, which used historical video
footage of the players’ football performances in its promotional activities. Dryer, 55 F.Supp.3d
1193. In doing so, the Court noted that many courts do not address whether the underlying work is
commercial speech, but instead focus on the First Amendment protections. /d. at 1194. Those cases
focused on the nature of the information used and the public value of that information, finding that
even though the speech involved was commercial entertainment (i.e., a product or service), “speech
that informs, is protected by the First Amendment.” Id. The Court also cited the Gionfriddo case
where it was noted that historical information about the game of baseball is of such great public

interest that the use was speech entitled to substantial constitutional protection. Id. (citing
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Gionfriddo v. Major League Baseball, 114 Cal.Rpt.2d 307, 314 (2001).

Another example of the public interest/newsworthy element of a right to publicity claim in
the context of a civil liberty figure is a 2016 case from the Michigan Supreme Court, which held
that the owners of Rosa Parks’ name and likeness could not recover in an action against Target for
the use of Rosa Parks’ name and likeness in books, movies, and artwork that Target sold honoring
the civil rights activists. In so holding, the Michigan Supreme Court noted that it is difficult to
decern a discussion about civil rights without mentioning Rosa Parks’ historical decision to sit on
a bus when asked by a white bus driver to leave. Said court noted that “Michigan law does not make
discussion of these topics of public concern contingent on paying a fee.” Rosa and Raymond Parks
Institute for Self Development v. Target Corp., 812 F.3d 824 (11" Cir. 2016).

Given the focus that Jowa Courts have placed upon the public interest element for other
right to privacy claims, it is likely that Iowa Courts would lean towards adopting broad first
amendment protections in conjunction with any right to publicity cause of action that they adopt.
See Sharp-Richardson, 1999 WL 33656875 at *14 and Howard, 283 N.W.2d at 297-98. Such
protections would likely be similar to the 8 Circuit’s balancing test and/or the conclusions reached
in Dyer and Rosa Parks, as summarized above.

Here, Exile’s use of Ruthie in association with its beer, in and of itself, does not establish
that the use gives rise to liability for appropriation of Ruthie’s right to publicity. Under the
Restatement (Second), the use would clearly be allowed because it is the use of a name, image, and
story that is already available to the public through the extensive news reports of Ruthie’s life. In
fact, Plaintiffs have offered six historical newspapers, magazines, and books that reminisce about
Ruthie’s talent and her life as support for this Motion. Plaintiff’s SOF 33-39. Ruthie, herself, sat

with a journalist and gave interviews so that her story could be published in 1976 and 1988, as well
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as remembered for generations to come. Ex. 14, 1976, Article and Ex. 15, 1988. In a similar respect,
Ruthie’s image was widely published in the 1950s and 1960s. In fact, it is reported that her image
appeared in 17 magazines and newspapers across the country. Ex. 15, 1988, Article. And, Ruthie,
herself, endorsed the publication of her images in Des Moines publications in 1976 and 1988. Upon
her death, Ruthie’s tale was further publicized. Ex. 16, 1993 Article. Not a single statement of fact
alleged by Plaintiffs as support for this Motion identifies a private fact about Ruthie that Exile
brought to light for the first time. Plaintiff’s SOF 1-56. Not a single fact identified in Plaintiffs’
Statement of Facts suggests that Exile’s use of Ruthie’s name and likeness has gone beyond
reproducing the stories and images already published about Ruthie and providing commentary
regarding the same. As in the Rosa Parks case, the artwork used by Exile to tell this story simply
spans multiple mediums such as online posts, beer labels, and a tap handle. Just like surfing, Exile’s
fair comments on real life events that caught the popular imagination should be deemed protected
commentary and opinion on such topics. As Ruthie was historically, Exile is a current participant
in the beverage and bar industry. Exile should be afforded a first amendment right to re-publish
historical articles concerning Ruthie’s story and offer positive commentary concerning the impact
Ruthie’s story has had on the industry in which it works. In this regard, Exile’s use is akin to a
documentary of Ruthie’s life. Its sale of beer and other products depicting Ruthie is merely
incidental to that purpose.

This conclusion is supported by Exile’s Answers to Interrogatories, which disclose that after
not locating children, an estate, or trust for Ruthie, Exile wanted generations of lowans to know the
history of Ruthie and her contributions to the bar industry, as well as stimulate discussions about
women’s rights. Ex. 27, Exile’s Ans. to Rog. No. 4. As such, Exile’s use of Ruthie’s name and

likeness is nothing more than a tribute intended to honor Ruthie and opinions that she is a Des

36



E-FILED 2021 AUG 13 2:46 PM POLK - CLERK OF DISTRICT COURT

Moines legend that deserves such recognition for her contribution to women’s liberties in Des
Moines. Women'’s civil liberties are of obvious public importance and discussion of Ruthie’s
contribution to advancement of such liberties in the beer and restaurant industry is of obvious and
great “public value.”

Demonstratively Exile’s use has consistently been to highlight Ruthie’s achievements and
contributions to the industry. For example, Exile has expressed its opinion that Ruthie is a “Des
Moines” original, Ruthie is lowa’s iconic bartender, Ruthie achieved legendary status, that the tips
Ruthie made were so exorbitant that they tried to impose a burlesque tax on her, that her unique
serving style became so renowned, a Hollywood star advised her to raise her prices and soon she
was selling beer for three times the standard rate, and that Ruthie was able to sell bottles of beer for
50 cents a piece when all others would charge 17 cents, Ruthie was famous on a national level, and
Ruthie was known on an international scale. SOF 14-25. As in Michigan, Iowa law should not make
a discussion of these topics of public concern contingent on paying a fee.” Rosa and Raymond
Parks Institute for Self Development v. Target Corp., 812 F.3d 824 (11" Cir. 2016). It would be
strange law that Exile does not have a first amendment right to use the information about Ruthie
that is available to everyone.

And, serving the public interest of sharing this story outweighs any potential injury to
Ruthie, who, like major league baseball players, was handsomely compensated for her name and
likeness when she was alive and using her name and likeness. Comparably the harm suffered by
Plaintiffs (heirs very far removed from Ruthie in the line of intestate succession) is even more
nominal, if at all. Ruthie passed away decades ago with no one in her alleged line of succession

incurring any expense to maintain Ruthie’s name or likeness. The Estate has never developed a
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business plan that involved the use of Ruthie’s name or likeness. Ex. 26, Ans. Nos. 24 and 25. Fred
admitted the same during his deposition when he testified:
Q. So from 1970 to 2012, is there any product or service upon which Ruthie’s name and
likeness was used with the consent of Ruthie’s family?
A. No.
Q. ...in that time frame after Frank passed away [1996] until 2011, is there anything that
the heirs to Frank Bisignano did to publish Ruthie’s name and image or use it in
conjunction with a product or service.
A. No.
Ex. 1, Fred Dep. 154:19-155:7.
Fred doesn’t even have a plan to use Ruthie’s name and likeness going forward. Ex. 1, Fred Dep.,
140:14 — 141:15 (“I don’t know if we’ve completely formulated those”). That being the case the
public’s interest in Ruthie’s story outweighs any injury the Estate is likely to incur as a result of
Exile’s use of Ruthie’s name and likeness. As such, Plaintiffs Motion for Summary Judgment
should be denied, as a matter of law.
B. Exile’s Defenses

1. Waiver

Waiver is the intentional relinquishment of a known right. EMC Insurance Group, Inc. v.
Shepard, 960 N.W.2d 661, 672 (Iowa 2021); Scottrade, inc. v. Variant, inc., 122 F.Supp. 869, 873
(2015)(applying waiver and estoppel to an intellectual property claim). A waiver can be implied
from conduct that clearly and unequivocally show a purpose to relinquish the right. Id. Generally,
the issue of waiver is one for the jury. Id. The essential elements of a waiver are the existence of a

right, knowledge, actual or constructive, and an intention to relinquish such right.

38



E-FILED 2021 AUG 13 2:46 PM POLK - CLERK OF DISTRICT COURT

As discussed above, Fred, the administrator for this Estate as well as the Estate of his sister,
Andrea, had knowledge of the existence of a right to Ruthie’s name and likeness in the 1960s. He
has known that her name holds value and has long considered her to be a “family treasure.” Ex. 1,
Fred Dep. 72:21-73:19. Fred knew Exile was using Ruthie’s name and likeness as of 2014. Through
his settlement of Andrea’s estate, he unequivocally showed an intention to relinquish the right to
Ruthie’s name and likeness. At the very least, there is a genuine issue of material fact concerning
whether Fred, as administrator for Andrea’s Estate and these Estates waived the right to Ruthie’s
name and likeness through this expressed admission or his six years of silence on the issue.
Accordingly, Plaintiffs’ Motion for Partial Summary Judgment should be denied.

2. Laches

“Laches is an equitable doctrine premised on unreasonable delay in asserting a right, which causes
disadvantage or prejudice to another. Reiff Funeral Homes, Inc. v. Reiff, 928 N.W.2d 157. The defense
applies to claims for unfair competition, such as those sounding in trademarks or right of publicity. See
Roederer v. J. Garcia Carrion, S.A., 569 F.3d 855 (8" Cir 2009). A laches defense applies where: (1) the
plaintiff delayed asserting a right or claim; (2) the delay was not excusable; and (3) there was undue prejudice
to the party against whom the claim is asserted.

Evidence of each element is presented by the undisputed facts of this case. Not one of Ruth or Frank
Bisignano’s alleged heirs attempted to use Ruthie’s name and likeness from 1996 until 2011. Ex. 1, Fred
Dep. 154:19-155:7. There is no dispute that Fred knew about Exile’s use of Ruthie’s name and likeness as
of 2014. Ex. 1, Huntsman, Dep. 59:5-12; 154:8-12. From 2014 to 2020, no person within the alleged
line of succession for Ruth or Frank’s Estates sent Exile a cease and desist letter or otherwise
contacted Exile to object to their use of Ruthie’s name and likeness. Id. at 59:8-60:11.

Plaintiffs did not commence this suit until June 1, 2020. Petition. There is no reasonable

excuse for Plaintiffs’ delay in filing this suit. Exile suffered undue prejudice because of the delay.
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First, Exile further invested in the use of Ruthie’s name and likeness in 2019 by securing a
trademark for “RUTHIE” from the US PTO, at a cost of $275, plus attorney’s fees. Ex. 18,
Trademark Application, p. 4. Not to mention, Exile has spent considerable amount of money over
the years to preserve and promote Ruthie’s story, such as the procurement of a sponsorship of the
Iowa State Fair, at a cost of $15,000. Ex. 28, Sponsorship Agreement, p. 4. Having presented
evidence to establish the elements of this defense, Plaintiffs’ Motion for Partial Summary Judgment
should be denied and Exile’s cross motion for Summary Judgment should be granted.

C. Judicial Estoppel

Judicial estoppel is a commonsense doctrine that prohibits a party who has successfully and
unequivocally asserted a position in one proceeding from asserting an inconsistent position in a
subsequent proceeding. Tyson Foods, Inc. v. Hedlund, 740 N.W.2d 192, 197 (2007). It is designed
to protect the integrity of the judicial process. It applies to administrative proceedings as well as
court proceedings. Id. A fundamental feature of the doctrine is the successful assertion of the
inconsistent position in a prior action. Wilson v. Liberty Mut. Group, 666 N.W.2d 163, 166 (2003).
Another element is that there must be prejudice to the party invoking the doctrine. Id. In Wilson,
the doctrine was applied because the plaintiff had entered into a workers’ compensation settlement,
the settlement was approved by the workers compensation court, and the plaintiff later asserted a
bad faith claim against the insurer with which he had entered the settlement.

Here, Frank, Andrea, and Fred have all successfully closed the estates of Ruth, Frank, and
Andrea, not to mention that of other heirs to Frank, such as Barbara Hammond. Through those
proceedings they claimed to have accounted for and distributed all of the property owned by Ruth,
Frank, and Andrea in their respective lifetimes. They affirmatively waived any right to any property

not accounted for and requested to be discharged from their duties as administrators for the estates.
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And the probate courts have repeatedly accepted those statements by entering Orders discharging
the administrators and closing the estates. Through this case, Fred now seeks to claw back those
admissions, waivers, and discharges of responsibility, conferring upon the Estate the unfair
advantage of not having to actively administer, oversee, or maintain the use of Ruthies name and
likeness for the past 25 years. Thus, the first and second elements of the judicial estoppel test are
met in this case. This is an unfair advantage that would inure to Plaintiffs if this claim were allowed
to proceed. Exile would be unfairly prejudiced if Plaintiffs’ action in this case is not barred because
Exile did what a responsible business would do — they tried to locate the owner of any intellectual
property associated with Ruthie’s name and likeness. Because none of Ruthie’s alleged heirs were
actively administrating her estate, Exile was unable to locate an administrator to resolve any
disputes over the ownership of Ruthie’s name and likeness before Exile commenced its use.
Plaintiffs ought not be able to hide in the weeds and spring their interests in intangible property
after substantial investment in developing the value of said property has been incurred by Exile.
Finally, a judgment in this case could lead to inconsistent results concerning the settlements
of multiple generations of estates. The fact that Fred has not opened an estate for his own mother is
a prime example. Barbara Hammand was the named heir in Frank’s Estate. If this action is allowed
to proceed in this court and without strict oversight from the Probate Court, Barbara Hammand’s
Estate would not be properly settled. Any reopening of the Ruth or Frank’s Estates is going to lead
to inconsistent and inaccurate results in the estates of their alleged heirs at the time of their deaths

unless each and every such estate is reopened and readministered.
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V. AN INJUNCTION IS NOT A PROPER REMEDY AT THIS TIME

“Injunctive relief is an extraordinary remedy that is granted with caution and only when
required to avoid irreparable damage.” Skow v. Goforth, 618 N.W.2d 275, 277-78 (Iowa 2000);
accord Valasek v. Baer, 401 N.W.2d 33, 35 (Iowa 1987)(“An injunction is an extra-ordinary
remedy, and is accorded with caution, only where clearly required.”); Green v. Advance Homes,
Inc., 293 N.W.2d 204, 208 (Iowa 1980)(‘““The decision of whether to grant injunctive relief lies in
the discretion of the trial court, but, as an extraordinary remedy, injunctive relief should issue only
when the party seeking relief has no adequate remedy at law.”); Myers v. Caple, 258 N.W.2d 301,
304 (Iowa 1977). At a minimum in lowa, “[a] party seeking an injunction must establish (1) an
invasion or threatened invasion of a right, (2) substantial injury or damages will result unless an
injunction is granted, and (3) no adequate legal remedy is available.” Skow, 618 N.W.2d at 278;
accord Myers, 258 N.W.2d at 305 (“The party seeking an injunction has the burden to show not
only a violation of his rights but also that he will suffer substantial damage unless one is
granted.”). “The relative hardship which would be incurred by the parties upon the reward of
injunctive relief should be weighed by the court.” Green, 293 N.W.2d at 208; accord Valasek, 401
N.W.2d at 35.

Equity usually invokes its extraordinary injunctive power only when necessary to

prevent irreparable harm or when the complaining party is otherwise without an

effective remedy. If the injury is slight and an injunction would result in serious

hardship or loss to the defendant, courts have refused to enjoin, leaving the plaintiff

to his claim for damages. Under this comparative injury doctrine, injunctions

which are likely to cause greater injustice than they seek to prevent are properly

refused.
Myers, 258 N.W.2d at 305. An action seeking recovery of monetary damages will generally give

rise to a right to trial by jury, not the equitable relief of an injunction. Westco Agronomy Company,

LLC v. Wollesen, 909 N.W.2d 212, 226 (2017).
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Under the Restatement (Third) of Unfair Competition § 48, if adopted in Iowa, would also

consider:
()
(b)
()
(d)

(e

®

(@
(h)

The nature of the interest to be protected;

The nature and extent of the appropriation;

The relative adequacy to the plaintiff of an injunction and of other remedies;

The relative harm likely to result to the legitimate interests of the defendant if an
injunction is granted and the legitimate interests of the plaintiff in an injunction is
denied;

The interests of third person and of the public;

Any unreasonable delay by the plaintiff in brining suit or otherwise asserting his or
her rights;

Any misconduct on the part of the plaintiff; and

The practicality of framing and enforcing the injunction.

For the reasons discussed above, Plaintiffs have not met the first element of a claim for

injunctive relief — an invasion of a right.

Second, Plaintiffs allege in their Answer to Interrogatory No. 18 that they are seeking

damages available under the law, including “incremental profits.” Ex. 18, Frank Ans. to Rog. No.

18. As is clear from Plaintiffs most recent Supplemental Initial Disclosures they are seeking over

$18 million in such damages. Ex. 25, Plaintiffs’ First Supp. Initial Disclosures, p. 4-8. That being

the case there is an adequate remedy at law, making an injunction inappropriate. Plaintiffs’ have

presented no evidence suggesting that Exile would not be able to pay a judgment, in the event one

were rendered in favor of Plaintiff. Conversely, the harm Exile would sustain if an injunction were

granted would be significant. According to Plaintiffs’ most recent estimates Exile could be deprived
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of revenue exceeding $1.5 million for 2021 and 2022 if an injunction were granted. Ex. 25,
Plaintiffs’ First Supp. Initial Disclosures, p.4.

Comparably, Plaintiffs have not invested any amount of time or money to preserve the
commercial value of Ruthie’s name or likeness. Ex. 1, Fred Dep. 154:19-155:7. Fred does not even
have a plan for commercial use of Ruthie’s name and likeness in the future. Id. at 140:14-141:15
(“I don’t know if we’ve completely formulated those™). As such, the legitimate harm Exile would
suffer from the grant of an injunction would clearly outweigh any legitimate harm incurred by
Plaintiffs. Beyond that Plaintiffs’ 25-year delay in asserting its right to use Ruthie’s name and
likeness and Fred’s six year delay in bringing this suit cannot be ignored. Such factors weigh heavily
against granting Plaintiffs an injunction at this time.

As such, Exile respectfully requests that Plaintiffs’ request for an injunction be denied and
judgment in favor of Exile be issued on this issue.

VI. CONCLUSION

Plaintiffs have not presented the Court with admissible evidence necessary to support the
claims made in their Motion for Partial Summary Judgment. As such, Plaintiffs’ Motion for Partial
Summary Judgment should be denied. Moreover, Plaintiffs are not entitled to judgment as a matter
of law based upon the undisputed facts of this case. Rather, the undisputed facts of this case
demonstrate that Plaintiffs lack standing and the court does not have jurisdiction over this matter.
As such, Exile requests that its Cross Motion for Summary Judgment be granted, and this case be
dismissed in its entirely. Alternatively, Exile requests that the Court grant it partial summary
judgment on Counts I and II of Plaintiffs’ Petition.

The Affidavit presented by Fred as support for the Motion for Summary Judgment was made

in bad faith and, thus, Exile requests that the Court invoke the remedies available under Iowa Code
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1.981(7) as it deems just and appropriate. Exile further requests any other relief the Court deems

just and appropriate.

EXILE BREWING COMPANY, LLC, Defendant,

By:__ /s/ Kristina J. Kamler
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IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

ESTATE OF RUTH C. BISIGNANO, by and ) CASE NO. CVCV 060249
through its administrator, FRED )
HUNTSMAN, and ESTATE OF FRANK )
BISIGNANO, as successor in interest to )  STATEMENT OF DISPUTED FACTS
RUTHIE BISIGNANO, by and through its ) AND MEMORANDUM OF
administrator, FRED HUNTSMAN, ) AUTHORITIES SUPPORTING
) DEFEDANT’S RESISTANCE TO
Plaintiffs, ) PLAINTIFF’S MOTION FOR PARTIAL
) SUMMARY JUDGMENT
VS. )
)
EXILE BREWING COMPANY, LLC, )
)
Defendant. )

COMES NOW Defendant, Exile Brewing Company, LLC (“Exile”), and hereby responds
to Plaintiffs’ Statement of Undisputed Material Facts and Supplemental Statement of Undisputed
Material Facts.

L RESPONSE TO PLAINTIFFS’ STATEMENT OF FACT/DEFENDANT’S
STATEMENT OF DISPUTED FACTS
1. Ruthie Bisignano (a’/k/a Ruth C. Bisignano) (hereafter “Ruthie”) operated a bar called

“Ruthie’s Lounge” in Des Moines, lowa in the 1950s. (Affidavit of Fred Huntsman, at q 4;

Defendant’s Answer to Amended Petition, at  14).

RESPONSE: Deny. Through paragraph 14 of its Answer to the Amended Petition,
Exile admitted that a woman named “Ruthie” operated a bar called Ruthie’s Lounge in Des
Moines, Iowa in the 1950s. Exile denied any remaining allegations made by Plaintiffs in
paragraph 14 of the Petition, including the allegation in paragraph 14 of the Amended
Petition, which alleged that Ruthie Bisignano is the person that owned and operated a bar
called Ruthie’s Lounge from 1950 to 1971. Accordingly, Exile did not admit this alleged fact,
via its Answer to the Amended Petition, and it declines to do so at this time.

With regard to the Affidavit of Fred Huntsman (‘‘Huntsman’) each and every
statement of fact alleged therein is not admissible under Iowa R. Civ. P. 1.981(5), as well as
Iowa R. Evid. 5.602, 5.703, and 5.802.

Iowa R. Civ. P. 1.981(5) provides that “[sJupporting and opposing affidavits shall be

made on personal knowledge, shall set forth facts as would be admissible in evidence, and
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shall show affirmatively that the affiant is competent to testify to the matters stated therein.”

Iowa R. Evid. 5.602 provides that “a witness may not testify to a matter unless
evidence is introduced sufficient to support a finding that the witness has personal knowledge
of the matter...The rule is subject to the provisions of rule 5.703 relating to opinion testimony
by expert witnesses.”

Iowa R. Evid. 5.701 provides that, if the witness is not testifying as an expert, the
witness’s testimony in the form of opinions or inferences is limited to those opinions or
inferences which are (a) rationally based on the perception of the witness and (b) helpful to
a clear understanding of the witness’s testimony or the determination of a fact in issue.

Iowa R. Evid. 5.702 provides that only individuals ‘“qualified as an expert by
knowledge, skill, experience, training, or education” may testify in the form of an opinion
concerning matters involving scientific, technical, or other specialized knowledge.

Iowa R. Evid. 5.802 provides that hearsay is not admissible. Iowa R. Evid. 5.801(c)
defines hearsay as “‘a statement, other than the one made by the declarant while testifying at
the trial or hearing, offered in evidence to prove the truth of the matter asserted.”

Huntsman was born December 3, 1954. Ex. 1, Huntsman Dep., 5:12-15. Huntsman
never personally saw, heard, or otherwise observed his Aunt, Ruthie Bisignano, operate a
bar called “Ruthie’s Lounge” in the 1950s. Id. at 5:23-24:8. He turned 18 in 1972. Id. at 13:3-
4. Huntsman was never physically in any of Ruthie’s bars. Id.at 15:3-5. Any knowledge
Huntsman has concerning Ruthie’s operation of any bar is based upon newspapers that he
has read or things he would have been ‘told as a child growing up.” Id. at 14:20-16:18.
Accordingly, Huntsman has no personal knowledge as to the fact alleged in this paragraph
and is not competent to testify as to whether Ruthie Bisignano operated a bar called Ruthie’s
Lounge in the 1950s. Therefore, this statement in Huntsman’s Affidavit does not meet the
requirements of Iowa R. Civ. P. 1.981(5), as well as the requirements of Iowa R. Evid. 5.602
and 5.07, all of which require that testimony from lay witnesses must be based upon the
witness’ personal knowledge or perceptions. To the extent Huntsman is offering testimony
generally concerning what he was told as a child, the same is hearsay and not admissible to
prove the facts asserted therein under Iowa R. Evid. 5.801 and 5.802.

To the extent, Plaintiffs argue that Huntsman is qualified to render expert opinions

as to this matter, Huntsman is not a historian. He has no education or training that involved
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the study of genealogy or history. Ex. 1, Huntsman Dep. 28:2-20. He has no professional
experience finding or interpreting historical materials. Id. He has never been paid to do
historical research. Id. at 28:25-29:23. As such, Huntsman does not qualify as an expert who
is able to provide opinions or inferences concerning the newspaper articles or other historical
information he has acquired under Iowa R. Evid. 5.702.

Overall, Huntsman’s Affidavit, particularly the statement alleged in this paragraph,
violates Iowa R. Civ. P. 1.981(5), as well as Iowa R. Evid. 5.602, 5.701, and 5.802. Affidavits
not based upon personal knowledge shall be disregarded and not admitted into evidence
when not supported by personal knowledge. Employers Mut. Cas. Co. v. Van Haaften, 815
N.W.2d 17, 29 (Iowa 2012). Accordingly, Huntsman’s Affidavit must be disregarded for
purposes of the present Motion and, accordingly, this fact has not been established by any
competent evidence.

2. Ruthie was also known as Ruthie Fontanini during her marriage to Albert Fontanini in the

1950s. (Affidavit of Fred Huntsman, at [ 5-6, 19; Ex .6, p.5).

RESPONSE: Deny. Exile incorporates herein the evidence and law cited in the
preceding paragraph. Mainly, Huntsman’s Affidavit, particularly the statement alleged in
this paragraph, violates Iowa R. Civ. P. 1.981(5), as well as Iowa R. Evid. 5.602, 5.701, and
5.802. Affidavits not based upon personal knowledge shall be disregarded and not admitted
into evidence when not supported by personal knowledge. Employers Mut. Cas. Co. v. Van
Haaften, 815 N.W.2d 17, 29 (Iowa 2012). Huntsman’s Affidavit must be disregarded for
purposes of the present Motion and, accordingly, this fact has not been established by any
competent evidence.

3. At the time of her death, Ruthie was married to Frank Bisignano (hereafter ‘“Frank”).

(Affidavit of Fred Huntsman, at { 7; Ex 1, p. 13).

RESPONSE: Deny. Exile incorporates herein response to the preceding paragraphs.
Furthermore, Huntsman was about six years old at the time Ruthie attempted a marriage to
Frank; Huntsman does not recall attending the wedding for that marriage. Ex. 1, Huntsman
6:16-25. Thus, again, Huntsman has no personal knowledge concerning the fact alleged
herein. Accordingly, Huntsman’s Affidavit must be disregarded for purposes of the present
Motion and, accordingly, this fact has not been established by any competent evidence for

purposes of this Motion.
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To the extent Huntsman relies upon a marriage certificate that has been located
indicating that a woman named ‘“Ceva Ruth Young” married Frank Bisignano (Exhibit 2
hereto), the evidence below demonstrates that the marriage may not have been valid under
Iowa Code § 595.19(2). Said statute provides that ‘“[m]arriages between persons either of
whom has a husband or wife living are void, but, if the parties live and cohabitate together
after the death or divorce of the former husband or wife, such marriage shall be valid.”

The newspaper articles submitted by Plaintiffs as support for this Motion indicate
that Ruthie Bisignano was married 16 times to 9 different men before she attempted a
marriage with Frank Bisignano. Plaintiff’s Ex. 3, p. 46 and 47. During his recent deposition,
Huntsman did not deny that Ruthie had multiple marriages prior to her attempted marriage
to Frank. Ex. 1, Huntsman Dep. 17. And he confirmed that the list below is one that he
obtained from the scrapbooks of his Aunt Ruthie, which he believes Ruthie authored to

identify the men to which she had been married. Id. at 75:17-76:22.

Marriage certificates confirming

that Ruthie has been married to

some of the men identified on the
list have been located and efforts to
locate the remainder of the
marriage certificates remain
ongoing. Ex. 4, Fontanini Marriage
Certificate; Ex. 5, Shepler
Marriage Certificate; Ex. 6, Young
Marriage Certificate. Notably, the
father of the bride on each of these

Marriage Certificates is James
Clyde Williams and the mother of
the bride is Bessie Wright. See Ex.

2,4, 5, and 6. Even more notably
the birth certificate for “Sera Ruth
Williams,” who was born on

January 10, 2027 to James Clyde
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Williams and Bessie Wright, compared to the Marriage Record for Ruthie’s marriage to
Frank suggests that Ruthie modified her date of birth to January 9, 1927 and changed the
spelling of her name to “Ceva Ruth” to obtain a marriage certificate for her marriage to
Frank. See Ex. 7, Birth Certificate. Huntsman has not obtained marriage and/or divorce
certificates for each man listed on the above list. Ex. 1, Huntsman Dep. 84:9-13.

Overall, this evidence demonstrates that when Ruthie signed the marriage certificate
set forth in Exhibit 2, she misrepresented the number of her prior marriages as being ‘“zero,”
her date of birth, and the spelling of her name as compared to her birth certificate.
Correspondingly, it can reasonably be inferred that Ruthie misrepresented these facts for a
reason — she had not obtained a valid divorce from each man identified on the list above such
that if she had told the truth she would not have been able to obtain a marriage license to
marry Frank. That being the case, it can, likewise, be inferred that Ruthie’s marriage to
Frank was not a valid marriage under Iowa Code § 595.19(2). Ultimately, there is a genuine
issue of material fact concerning this issue.

4. Frank was Ruthie’s sole heir. (Affidavit of Fred Huntsman, at | 8 Ex. 1, p. 13).

RESPONSE: Deny. Exile incorporates its Responses to the preceding paragraphs
herein. Based upon that information and the reasonable probability that Ruthie’s marriage
to Frank was not valid, it can be inferred that Frank was not Ruthie’s heir at all. It is possible
that one of Ruthie’s prior marriages was valid, leaving that surviving spouse as Ruthie’s sole
heir pursuant to Iowa Code § 633.211.

Moreover, the original 1993 probate documents settling the estate of Ruthie Bisignano
confirm that, at the time of her death, Ruthie Bisignano had a sister named Mary Ellen
Seuferer. Ex. 9, 1993 Probate for Ruthie Bisignano, p. 9. Given the information above, it is
also reasonable to infer that Mary Ellen Seuferer, not Frank, was the sole heir of Ruthie
based upon Iowa Code § 633.219.

Finally, shortly after this litigation commenced, the undersigned received Exhibit 8,
further supporting an inference that Ruthie’s likeness did not pass to Frank.

Given the evidence above, there is a genuine issue of material fact concerning whether
Frank was Ruthie’s heir, at all.

5. Fred Huntsman is the administrator of the Estate of Ruth C. Bisignano. (Affidavit of Fred

Huntsman, at | 2; Ex. 1, p. 1).
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RESPONSE: Deny. Exile incorporates herein the evidence and arguments asserted in
all proceeding paragraphs, including the probate laws discussed above. Moreover, in 1993,
Frank was the administrator of Ruth’s Estate. Ex. 9, Ruth’s Probate. Frank completed all
accounting, notice, and other requirements for administering Ruth’s Estate. Id. Ultimately,
Frank waived his right to include any other property within Ruth’s Estate that was not
included within his Final Report; he was discharged from his duties as the administrator by
a valid Court Order on August 5, 1993. Id. For reasons discussed in the standing and
jurisdiction section of Exile’s Memorandum of Authorities, which is incorporated herein by
reference, no Court has jurisdiction to reopen Ruth’s Estate. As such, Huntsman cannot be
the administrator of Ruth’s Estate.
6. Fred Huntsman is the administrator of the Estate of Frank Bisignano. (Affidavit of Fred

Huntsman, at  2; Ex. 2, p. 1).

RESPONSE: Deny. Exile incorporates herein the evidence and arguments asserted in
all proceeding paragraphs, including the probate laws discussed above. Moreover, in 1996,
Andrea Huntsman was the administrator of Frank’s Estate. Ex. 10, Frank’s Probate. Andrea
completed all accounting, notice, and other requirements for administering Frank’s Estate.
Id. Ultimately, Andrea waived his right to include any other property within Frank’s Estate
that was not included within her Final Report Inventory; she was discharged from her duties
as the administrator by a valid Court Order entered on April 21, 1999. Id. at p. 51. For
reasons discussed in the standing and jurisdiction section of Exile’s Memorandum of
Authorities, which is incorporated herein by reference, no Court has jurisdiction to reopen
Frank’s Estate. As such, Huntsman cannot be the administrator of Frank’s Estate.
7. The rights for the use of Ruthie’s name, likeness, and other indicia of identity—including

Ruthie’s right of publicity—were never assigned, licensed, or transferred to Defendant

Exile Brewing Company, LLC or any other third-party. (Ex.1; Ex. 2; Ex. 24; Ex. 28;

Affidavit of Fred Huntsman, at | 9; Defendant’s Exhibit 1—Estate of Ruth C. Bisignano’s

Answer to Interrogatory Nos. 7, 10; Defendant’s Exhibit 2—Estate of Frank Bisignano’s

Answer to Interrogatory No. 6).

RESPONSE: Deny. Exile incorporates herein the responses to the proceeding
paragraphs. By signing Final Reports in the estate proceedings, all pertinent administrators

within Ruth’s alleged line of succession expressly waived any rights they had to the use of
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Ruthie’s name and likeness, including but not limited to Frank and Andrea, the
administrators of Ruth and Frank’s Estates, respectively. Ex. 9, Ruth’s Probate and Ex. 10,
Frank’s Probate.

Moreover, Huntsman’s sister, Andrea, passed away on April 14, 2019. Ex. 11,
Andrea’s Final Report. Huntsman served as Andrea’s guardian and conservator starting in
2017. Id. As required, on August 1, 2019, Huntsman filed a Final Report to settle Andrea’s
Estate. Id. On the same day, Huntsman filed a receipt and waiver. Ex. 12, Andrea Receipt

and Waiver. In doing so, Huntsman expressly: “waived further accounting and production

of vouchers and notice of hearing on said final report and hereby consents that the Court

enter an order approving said Final Report in all respects, closing said estate, and

discharging such fiduciary.” Id. On August 9, 2019, the Court entered an Order approving

the final conservatorship report and closing the estate. Ex. 13, Andrea Order Approving
Final Report.

By disclaiming any interest in Ruthie’s name and likeness in these probate
proceedings Frank, Andrea, and Huntsman transferred the right to use Ruthie’s name and
likeness into the public domain and expressly consented to other members of the public
claiming a right to use Ruthie’s name and likeness at any time and for any purpose.

On December 5, 2019, having received no objection to their use of Ruthie’s name and
image, Exile filed a trademark application with the US PTO. Ex. 18, Trademark Application.
In doing so, Exile sought consent to use Ruthie’s name and likeness in association with its
products and services from the federal government. Id. As required by federal trademark
laws, Exile’s proposed trademark was published in the US PTQO’s Official Gazette on
December 29, 2020. Ex. 19, US PTO Trademark Search System. Had Huntsman used
Ruthie’s name and likeness in any commercial way, he could have objected to Exile’s
application. Id. The undisputed facts confirm that no person within Ruthie’s alleged line of
succession used Ruthie’s name and likeness in commerce after the 1970s. Ex. 1, Fred Dep.
154:19-155:7. As such, Plaintiffs had no grounds for objecting to Exile’s proposed use of the
trademark “RUTHIE.” Correspondingly, Exile obtained a valid registration, i.e., consent
from the US PTO, for use of the mark “RUTHIE” on March 16, 2021. Ex. 20, Trademark

Registration.
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Perhaps more importantly, in 1976 and 1988, Ruthie posed for photographs and gave
interviews to Des Moines newspapers, which published her name, image, and story. Ex. 1,
Huntsman Dep. 143:22-147:2; see also Ex. 14, 1976 Article and Ex. 15, 1988 Article. Ruthie
sat for those interviews because she wanted people to remember her story. Id. At the same
time, she posed for photographs to be included with those stories so that her likeness would
be available to the public and her legacy remembered. Id. The following image was also
displayed in “Chuck’s
Restaurant.” Ex. 18,
Classic Restaurants of
Des Moines, p. 4; see
also caption to the
photo.

A reasonable
jury could conclude

from these facts that

Ruthie, herself,
Des Moines bar
consented to the use of owner Ruthie
Bisignano became a
Ruthie’s name, natonal sensation in

the 1950s. She could
balance a beer glass

image, and story by e,
on ea er

all members of the breasts, (il the glarses
and deliver them to
eneral ublic cussomers without
8 P ’ spalling a drop. Cosrtesy

. . . of Chuck’y Restosnent
including Exile. More i

specifically, Ruthie

consented to the general publicity given to her name and likeness through her conduct in
assisting these newspapers in publishing her story and not objecting to restaurants
displaying her photo because she wanted to be remembered.

Moreover, as of December 5, 2019, having received no objection to their use of
Ruthie’s name and image, Exile filed a trademark application with the US PTO. Ex. 18,
Trademark Application. In doing so, Exile sought consent to use Ruthie’s name and likeness
in association with its products and services from the federal government. Id. As required by

federal trademark laws, Exile’s proposed trademark was published in the US PTO’s Official
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Gazette on December 29, 2020. Ex. 19, US PTO Trademark Search System. Had Huntsman
used Ruthie’s name and likeness in any commercial way, he could have objected to Exile’s
application. Id. The undisputed facts confirm that no person within Ruthie’s alleged line of
succession used Ruthie’s name and likeness in commerce after the 1970’s. Ex. 1, Fred Dep.
154:19-155:7. As such, Plaintiffs had no grounds for objecting to Exile’s proposed use of the
trademark “RUTHIE.” Correspondingly, Exile obtained a valid registration, i.e., consent
from the US PTO, for use of the mark “RUTHIE” on March 16, 2021. Ex. 20, Trademark

Registration. Given all of the facts above, a reasonable inference can be drawn that Exile

obtained consent to use Ruthie’s name and likeness.

8. The Estate of Ruth C. Bisignano does not consent to Defendant’s use of Ruthie’s identity.
(Ex. 1; Ex. 2; Ex. 24; Ex. 28; Affidavit of Fred Huntsman, at  10).

RESPONSE: Deny. Defendant incorporates herein all responses to all proceeding
paragraphs.

9. The Estate of Ruth C. Bisignano has never consented to Defendant’s use of Ruthie’s
identity. (Ex. 1; Ex. 2; Ex. 24; Ex. 28; Affidavit of Fred Huntsman, at | 11).
RESPONSE: Deny. Defendant incorporates herein all responses to all proceeding

paragraphs.

10. The Estate of Frank Bisignano does not consent to Defendant’s use of Ruthie’s identity.
(Ex. 1; Ex. 2, Ex. 24; Ex. 28; Affidavit of Fred Huntsman, at [12).

RESPONSE: Deny. Defendant incorporates herein all responses to all proceeding
paragraphs.

11. The Estate of Frank Bisignano has never consented to Defendant’s use of Ruthie’s identity.
(Ex. 1; Ex. 2; Ex. 24; Ex. 28; Affidavit of Fred Huntsman, at { 13; Ex. 24).

RESPONSE: Deny. Defendant incorporates herein all responses to all proceeding
paragraphs.

12. Defendant, Exile Brewing Company, LLC, is a limited liability company organized under
the laws of the State of Iowa with its principal place of business in Des Moines, lowa.
(Defendant’s Answer to Amended Petition, at  9).

RESPONSE: Admit.

13. Defendant has truthfully advertised that its “Ruthie” beer was inspired by Ruthie. (Ex. 21,

p. 27).
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RESPONSE: Defendant admits that its ‘“Ruthie” beer was inspired by Ruthie.
However, Exile denies that this qualifies as “advertising” or appropriation. Mainly, the value
of a plaintiff’s name is not appropriated by mere mention of it, or by reference to it in
connection with legitimate mention of her public activities. Restatement (Second) of Torts
§ 652C cmt. d. Nor is the value of Ruthie’s likeness appropriated when it is published for
purposes other than taking advantage of her reputation, prestige, or other value associated
with her for purposes of publicity. Id.

For further discussion of this issue Exile incorporates herein all evidence and
arguments in Exile’s Memorandum of Authorities, Section IV. B. 2. iv. In particular, it must
be noted that Exile’s Answers to Interrogatories disclose that after not locating children, an
estate, or trust for Ruthie, Exile wanted generations of Iowans to know the history of Ruthie
and her contributions to the bar industry, as well as stimulate discussions about women’s
rights. Ex. 27, Exile’s Ans. to Rog. No. 4. As such, Exile’s use of Ruthie’s name and likeness
is nothing more than a tribute intended to honor Ruthie and opinions that she is a Des Moines
legend that deserves such recognition for her contribution to women’s liberties in Des
Moines. Women'’s civil liberties are of obvious public importance and discussion of Ruthie’s
contribution to advancement of such liberties in the beer and restaurant industry is of
obvious and great ‘“‘public value.” Use of Ruthie’s name and likeness for this purpose does
not qualify as “use for trade” for which liability can be imposed.

14. Defendant has truthfully advertised that Ruthie is a Des Moines original. (Ex. 11).

RESPONSE: Defendant admits that it has stated that Ruthie is a Des Moines original.
As to the suggestion that this qualifies as ‘“advertising” or ‘“appropriation,” Exile
incorporates herein its responses to all proceeding paragraphs.

15. Defendant has truthfully advertised that Ruthie is Iowa’s iconic bartender. (Ex. 12).

RESPONSE: Defendant admits that it has stated that Ruthie is Iowa’s iconic
bartender. As to the suggestion that this qualifies as “advertising” or ‘“‘appropriation,” Exile
incorporates herein its responses to all proceeding paragraphs.

16.  Defendant has truthfully advertised that Ruthie became a staple in the 1950’s bar scene.

(Ex. 11).

RESPONSE: Defendant admits that it has stated that Ruthie became a staple in the

1950s bar scene. As to the suggestion that this qualifies as “advertising” or “appropriation,”

10
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Exile incorporates herein its responses to all proceeding paragraphs.
17. Defendant has truthfully advertised that Ruthie achieved legendary status. (Ex. 13; Ex. 21,

p- 31).

RESPONSE: Defendant admits that it has stated that Ruthie achieved legendary
status. As to the suggestion that this qualifies as ‘“‘advertising” or ‘“appropriation,” Exile
incorporates herein its responses to all proceeding paragraphs.

18.  Defendant has truthfully advertised that the tips Ruthie made were so exorbitant that the

Internal Revenue Service tried to impose a burlesque tax on her. (Ex. 11).

RESPONSE: Defendant admits that it has stated that the tips Ruthie ‘“made were so
exorbitant that they tried to impose a burlesque tax on her.” As to the suggestion that this
qualifies as “advertising” or ‘“appropriation,” Exile incorporates herein its responses to all
proceeding paragraphs.

19. Defendant has truthfully advertised that Ruthie’s unique serving style became so renowned

a Hollywood star advised her to raise her prices and soon she was selling beer for three

times the standard rate. (Ex. 13).

RESPONSE: Defendant admits it has stated that Ruthie’s unique serving style
became so renowned a Hollywood star advised her to raise her prices and soon she was selling
beer for three times the standard rate. As to the suggestion that this qualifies as “advertising”
or “appropriation,” Exile incorporates herein its responses to all proceeding paragraphs.
20.  Defendant has truthfully advertised that while all others would charge 17 cents for a bottle

of beer, Ruthie was able to sell bottles of beer for 50 cents a piece. (Ex. 21, p. 27).

RESPONSE: Defendant admits it has stated that Ruthie was able to sell bottles of
beer for 50 cents a piece when all others would charge 17 cents. As to the suggestion that this
qualifies as “advertising” or ‘“appropriation,” Exile incorporates herein its responses to all
proceeding paragraphs.

21. Defendant has truthfully advertised that there were signs on the wall of Ruthie’s bar stating,

“Ask for the well-balanced beer.” (Ex. 21, p. 27).

RESPONSE: Defendant admits it has stated that there were signs on the wall of
Ruthie’s bar stating, ““Ask for the well-balanced beer.” As to the suggestion that this qualifies
as “advertising” or ‘“‘appropriation,” Exile incorporates herein its responses to all proceeding

paragraphs.

11
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22. Defendant has truthfully advertised that Ruthie was famous on a national level. (Ex. 21, p.
67-68).

RESPONSE: Defendant admits it has stated that Ruthie was famous on a national
level. As to the suggestion that this qualifies as “advertising” or ‘‘appropriation,” Exile
incorporates herein its responses to all proceeding paragraphs.

23. Defendant has truthfully advertised that Defendant always knew Ruthie was famous on a
national level. (Ex. 21, p. 67-68).

RESPONSE: Defendant admits it stated that it always knew Ruthie was famous on a
national level. As to the suggestion that this qualifies as “advertising” or ‘“appropriation,”
Exile incorporates herein its responses to all proceeding paragraphs.

24.  Defendant has truthfully advertised that Ruthie was famous on an international scale. (Ex.
21, p. 67-68).

RESPONSE: Defendant admits it has stated that Ruthie was famous on an
international scale. As to the suggestion that this qualifies as ‘“advertising” or
‘““appropriation,” Exile incorporates herein its responses to all proceeding paragraphs.

25. Defendant engages in the production, promotion, advertising, selling, and commercial
distribution of a beer, “Ruthie.” (Defendant’s Answer to Amended Petition, at | 10).
RESPONSE: Admit.

26. The label on Defendant’s “Ruthie” beer can states: “A Des Moines original, Ruthie became
a staple in the 1950’s bar scene. The tips she made were so exorbitant that they tried to
impose a burlesque tax on her. This beer is a tribute to the finest woman to ever serve a
beer.” (Ex. 11).

RESPONSE: Admit.

27. The label on Defendant’s “Ruthie” beer bottle states: “This smooth gold lager is quite
grand. The most balanced beer in all the land, inspired by lowa’s iconic bartender. Behold,
it’s Ruthie in all her splendor.” (Ex. 12).

RESPONSE: Admit.

28.  The label on Defendant’s “Ruthie” beer bottle states: “A Des Moines original. Ask for the
well balanced beer.” (Ex. 12).

RESPONSE: Admit.

29. Defendant describes the “Ruthie” beer as “[t]he world’s best balanced beer.” (Answer to

12
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Amended Petition, at  30; Ex. 12).

RESPONSE: Admit.

30. The label on Defendant’s Single Malt American Whiskey bottle states: “In 1953, 23 year
old Ruthie opened her Lounge in Des Moines. Her unique serving style became so
renowned a Hollywood star advised her to raise her prices and soon she was selling beer
for three times the standard rate. Not all were amused by her talent as she was raided by
officers and charged with an obscene act, then pursued by the IRS for a burlesque tax.
Ruthie defended herself and solidified her legendary status. This whisky was made from
the wort of Exile’s classic gold lager.” (Ex. 13).

RESPONSE: Defendant denies that the label depicted in Exhibit 13 is of its Single
Malt American Whiskey; the whiskey is distilled and bottled by Foundry Distilling Co. as
part of a brewer-distiller alliance. Plaintiffs’ Exhibit 13, Whiskey Label. Defendant admits
the label states “[i[n 1953, 23 year old Ruthie opened her Lounge in Des Moines. Her unique
serving style became so renowned a Hollywood star advised her to raise her prices and soon
she was selling beer for three times the standard rate. Not all were amused by her talent as
she was raided by officers and charged with an obscene act, then pursued by the IRS for a
burlesque tax. Ruthie defended herself and solidified her legendary status. This whisky was
made from the wort of Exile’s classic gold lager.” Id.

31. Exhibit 1 is a true and correct copy of the probate filings in the Estate of Ruth C. Bisignano.
(Affidavit of Fred Huntsman, at | 14).

RESPONSE: Deny. Attached as Defendant’s Exhibit 9 is the 1993 probate filings in
the Estate of Ruth C. Bisignano. Exile further incorporates herein its responses to all
proceeding paragraphs, particularly its response to paragraph numbers, 1, 5, and 6.

32.  Exhibit 2 is a true and correct copy of the probate filings in the Estate of Frank Bisignano.
(Affidavit of Fred Huntsman, at  15).

RESPONSE: Deny. Attached as Defendant’s Exhibit 9 is the 1993 probate filings in
the Estate of Ruth C. Bisignano. Exile further incorporates herein its responses to all
proceeding paragraphs, particularly its response to paragraph numbers 1, 5, and 6.

33. Exhibit 3 is a true and correct copy of historical newspaper articles about Ruthie and her
life. (Affidavit of Fred Huntsman, at | 16).

RESPONSE: Admit.
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40.
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Exhibit 4 is a true and correct copy of the following article published by Vue in 1954: Dear
With Beer, Vue: America’s Photo Digest, at 6-9 (Jan. 1954). (Affidavit of Fred Huntsman,
atq 17).

RESPONSE: Admit.

Exhibit 5 is a true and correct copy of the following newspaper article: Mike Kilen, Greatest
Generation Still Recalls Famous Barkeeper, Des Moines Register, Sunday October. 6,
2013. (Affidavit of Fred Huntsman, at [ 18).

RESPONSE: Admit.

Exhibit 6 is a true and correct copy of the following article: Mandy Naglich, How a Busty,
Beer-Balancing Bar Owner Became a Feminist Icon in the 1950s, Vice.com (Nov. 13,
2019), available at https://www.vice.com/en/article/9ke777/how-a-busty-beer-balancing-
bar-ownerbecame-a-feminist-icon-in-1950s-iowa. (Affidavit of Fred Huntsman, at | 19).
RESPONSE: Admit.

Exhibit 7 is a true and correct excerpt from the following book: George Mills, Looking in
Windows (1991). (Affidavit of Fred Huntsman, at q 20).

RESPONSE: Admit.

Exhibit 8 is a true and correct excerpt from the following book: Bill Bryson, “The Life and
Times of Thunderbolt Kid,” pp. 111-12 (Affidavit of Fred Huntsman, at { 21).
RESPONSE: Admit.

Exhibit 9 is a true and correct excerpt from the following book: Darcy Dougherty Maulsby,
Classic Restaurants of Des Moines (2020) (Affidavit of Fred Huntsman, at  22).
RESPONSE: Admit.

Exhibit 10 is a true and correct copy of a photograph of Ruthie (Affidavit of Fred
Huntsman, at | 23).

RESPONSE: Deny. Exile incorporates herein its response to paragraph number 1,

above, and specifically notes that, with regard to the Affidavit of Huntsman, each and every

statement of fact alleged therein is not admissible under Iowa R. Civ. P. 1.981(5), as well as
Iowa R. Evid. 5.602, 5.703, and 5.802 due to his lack of personal knowledge.

41.

Exhibit 11 is a true and correct exemplar of the label on Defendant’s “Ruthie” beer can.
(Affidavit of Fred Huntsman, at  24).
RESPONSE: Admit.
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Exhibit 12 is a true and correct exemplar of the label on Defendant’s “Ruthie” beer bottle,
packaging, and article that is linked to the QR code on Defendant’s beer bottle label.
(Affidavit of Fred Huntsman, at | 25).

RESPONSE: Admit.

Exhibit 13 is a true and correct exemplar of the label on Defendant’s Single Malt American
Whiskey bottle. (Affidavit of Fred Huntsman, at ] 26).

RESPONSE: Admit in part and deny in part. Exhibit 13 is not a true and correct

exemplar. Exhibit 13 is a photograph depicting the label on one side of a bottle of Single
Malt American Whiskey distilled and bottled by Foundry Distilling Company, LLC. Id.

44,

45.

46.

47.

48.

49.

50.

Exhibit 14 is a true and correct image of a logo for Defendant’s “Ruthie”-branded products.
(Affidavit of Fred Huntsman, at  27).

RESPONSE: Admit.

Exhibit 15 is a true and correct image of Defendant’s current logo for its “Ruthie”’-branded
products. (Affidavit of Fred Huntsman, at q 28).

RESPONSE: Admit.

Exhibit 16 is a true and correct image of Defendant’s beer-tap handle for “Ruthie” beer.
(Affidavit of Fred Huntsman, at  29).

RESPONSE: Admit.

Exhibit 17 is a true and correct copy of “Ruthie” beer tap handle sales page on Defendant’s
website. (Affidavit of Fred Huntsman, at q 30).

RESPONSE: Admit.

Exhibit 18 is a true and correct exemplar of Defendant’s “Ruthie” t-shirts sold by
Defendant. (Affidavit of Fred Huntsman, at J 31).

RESPONSE: Admit.

Exhibit 19 is a true and correct copy of an image of Defendant’s Single Malt American
Whiskey with a signature of R.J. Tursi that was retweeted by Defendant. (Affidavit of Fred
Huntsman, at  32).

RESPONSE: Admit.

Exhibit 20 is a true and correct copy of statements by Defendant on social media calling
Ruthie its “Exile girl.” (Affidavit of Fred Huntsman, at { 33).

RESPONSE: Admit in part and deny in part. Exhibit 20 is a screen shot of

15
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Defendant’s tweets. The tweets state ‘“Exile girls” in reference to Defendant’s beers,
‘“Hannah,” “Betty,” and ‘“‘Ruthie,” which have “gir]” names; the tweets do not call Ruthie its
‘Exile girl.””

51. Exhibit 21 is a true and correct examples of social media marketing by Defendant

concerning Ruthie. (Affidavit of Fred Huntsman, at q 34).

RESPONSE: Admit.

52.  Exhibit 24 is a true and correct copy of Defendant’s Answers to Interrogatories. (Affidavit

of Fred Huntsman, at q 37).

RESPONSE: Plaintiffs have not produced to Exile the version of Exhibit 24 that it
intends to offer as support of this Statement. Therefore, Exile cannot admit or deny this
alleged fact at this time and objects to the admission of anything other than a true, accurate,
and complete copy of Exile’s Answers to Interrogatories, dated February 19, 2021.

53. Exhibit 25 is a true and correct copy of financial statements produced by Defendants
pertaining to Defendant’s sales for its “Ruthie”-branded products.

RESPONSE: Plaintiffs have not produced to Exile the version of Exhibit 25 that it
intends to offer as support of this Statement. Therefore, Exile cannot admit or deny this
alleged fact at this time and objects to the admission of this Exhibit at this time.

54. Exhibit 26 is a true and correct copy of financial statements produced by Defendants
pertaining to Defendant’s sales for its non-*“Ruthie”-branded products.

RESPONSE: Plaintiffs have not produced to Exile the version of Exhibit 26 that it
intends to offer as support of this Statement. Therefore, Exile cannot admit or deny this
alleged fact at this time and objects to the admission of this Exhibit at this time.

55.  Exhibit 27 is a true and correct copy of a survey performed by Exile in July 2020.

RESPONSE: Plaintiffs have not produced to Exile the version of Exhibit 27 that it
intends to offer as support of this Statement. Therefore, Exile cannot admit or deny this
alleged fact at this time and objects to the admission of this Exhibit at this time.

56. Exhibit 30 is a true and correct copy of Defendant’s early “Ruthie” coaster.

RESPONSE: Plaintiffs have not produced to Exile the version of Exhibit 25 that it

intends to offer as support of this Statement. Therefore, Exile cannot admit or deny this

alleged fact at this time and objects to the admission of this Exhibit at this time.
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ADDITIONAL MATERIAL FACTS TO SUPPORT EXILE’S RESPONSE AND CROSS

57.
38.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.
70.

71.

72.

MOTION FOR SUMMARY JUDGMENT
Huntsman was born December 3, 1954. Ex. 1, Fred Dep., 5:12-15.
He is not a genealogist, historian, or librarian that assists in finding historical materials. Ex.
1, Fred Dep. 28:12-29:29.
He has never been paid or compensated for doing historical research. Id.
As support for their Motion for Summary Judgment, Plaintiffs offered at least six historical
newspapers, magazines, and books that reminisce about Ruthie’s talent for delivering beers
on her bosom and her colorful life. Plaintiff’s SOF 33-39.
Ruthie, herself, sat with a journalist and gave interviews so that her story could be
published in 1976 and 1988, as well as remembered for generations to come. Ex. 14, 1976,
Article and Ex. 15, 1988; Ex. 1, Fred Dep. 144:22-147:2.
When she sat for those interviews, she took a photo. Id.
A photograph of Ruthie delivering beers on her bosom was also published with the 1976
living memoir that Ruthie provided to a local newspaper. Id.
In the 1988 Article, Ruthie recounted that she was paid $600 to provide photographs that
were published in the January 1954 edition of Vue magazine. Ex. 14, 1988 Article, p. 2.
The same newspaper story confirmed that Ruthie sold dozens of her pictures while working
in the tavern for $1, with a signature earning her another $1, and a “cute” comment earning
her another $1. Id.
Ruth C. Bisignano died intestate on February 4, 1993. Ex. 9, 1993 Ruth’s Probate.
Upon her death, Ruthie’s tale was further publicized. Ex. 16, 1993 Article.
Frank filed a Petition for Administration and Appointment of Administrator on or about
March 8, 1993. Ex. 9, 1993 Ruth’s Probate.
Frank prepared a Final Report and Inventory for Ruth’s Estate. Id. at 15-29.
Frank did not include Ruthie’s name and likeness as property within his Final Report and
Inventory for Ruth’s Estate. Id.
An Affidavit of Publication of Notice was filed, with a copy of the Notice, advising the
public, including Huntsman, that Frank would act as the administrator for Ruth’s Estate /d.
at p. 6.
Said Affidavit confirmed that publication of the notice was completed on March 18, 1993
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and, for a second time, on March 25, 1993. Id.

Said Notice satisfied the requirements of lowa Code § 633.230.

An Order Approving the Final Report of the Administrator and approving the distribution
of Ruth’s property was entered on or about August 5, 1993. Id. at p. 34.

At that time, Frank was discharged of his obligation to further administer Ruth’s Estate and
Ruth’s Estate was closed. 1d.

According to Huntsman, Frank did not include Ruthie’s name and likeness in the Final
Report and Inventory for Ruth’s Estate because Frank “just didn’t think about it that way.”
Ex. 1, Fred Dep. 47:23-48:6.

Frank was aware of this property right as Ruthie’s story is one that Huntsman had heard
during conversations in his family since the 1960s and he has long considered his Aunt
Ruthie “a family treasure.” Id. at 72:21-73:19.

Huntsman was not involved in the 1993 probate proceedings to settle Ruthie’s Estate. Id.
Huntsman did not file a timely appeal of the Final Order closing Ruth’s Estate. Id.

Frank died intestate on November 17, 1996. Ex. 10, Frank’s Probate, p. 42 and 43.
Andrea Huntsman (“Andrea”) filed a Petition for Administration and Appointment of
Administrator of Frank’s Estate on or about November 20, 1996. Id.

An Affidavit of Publication of Notice was filed, with a copy of the Notice advising the
public that Andrea, Huntsman’s sister, would act as the administrator for Frank’s Estate.
Id. at p. 37.

Said Affidavit confirmed that publication of the notice was completed on December 19,
1996 and, for a second time, on December 26, 1996. Id.

Thus, the notice requirements of lowa Code 633.230, et. seq., were complied with.
Pursuant to Iowa Code § 633.219, Frank’s heirs at law were his then living siblings, who
were identified in the Probate materials as: Barbara Hammand, Alfonso Bisignano, and
Rose Medici. /d. at 43.

All such persons expressly waived “notice of the time and place of hearing on the Final
Report and consent to the entry of an Order approving the Final Report in all respects,
closing the Estate, and discharging the Personal Representative.” Id. at 46-48.

The Order Approving the Final Report was entered on August 21, 1999. Id. at p. 51. At

that time, the Administration of Frank’s Estate was closed, and Andrea was discharged of
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her obligations to represent the Estate. Id.

Nothing in the Final Report approved by this Order itemized Ruthie’s name and likeness
as property owned by Frank’s Estate. Id. at 27-37.

Huntsman is the son of Barbara Hammand Frank’s sister, who passed away some time after
Frank’s death. Ex. 1, Fred Dep. 11:1-11.

Huntsman was not involved in Frank’s Probate proceedings. Ex. 10, Frank’s Probate.
Huntsman did not appeal the Final Order that closed Frank’s Probate proceedings. /d.
Huntsman’s sister, Andrea, passed away on April 14, 2019. Ex. 11, Andrea’s Final Report.
Huntsman served as Andrea’s guardian and conservator starting in 2017. Id.

As required, on August 1, 2019, Huntsman filed a Final Report to settle Andrea’s Estate.
Id.

On the same day, Huntsman filed a receipt and waiver. Ex. 12, Andrea Receipt and Waiver.
In doing so, Huntsman expressly: “waived further accounting and production of vouchers
and notice of hearing on said final report and hereby consents that the Court enter an order
approving said Final Report in all respects, closing said estate, and discharging such
fiduciary.” Id.

On August 9, 2019, the Court entered an Order approving the final conservatorship report
and closing the estate. Ex. 13, Andrea Order Approving Final Report.

As of 2014, Huntsman was aware of Exile’s use of Ruthie’s name and likeness. Ex. 1,
Huntsman, Dep. 59:5-12; 154:8-12; Ex. 11, Andrea Final Report.

Despite knowing about Exile’s use of Ruthie’s name and likeness, Huntsman did not
include Ruthie’s name and likeness in the Final Report for Andrea’s Estate. Id.

From 2014 to 2020, no person within the alleged line of succession for Ruth’s Estate sent
Exile a cease and desist letter or otherwise contacted Exile to object to their use of Ruthie’s
name and likeness. Id. at 59:8-60:11.

In 2012, Exile wanted generations of Iowans to know the history of Ruthie and her
contributions to the beer and restaurant industry, as well as to stimulate discussions about
women’s rights. Ex. 27, Exile Ans. No. 4.

Prior to commencing the use of Ruthie’s name and likeness:

a. searched for trademarks and products being sold under the name ‘“Ruthie”

b. searched for pictures of Ruthie
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C. searched for an estate for Ruthie
d. contacted individuals who know Ruthie and attempted to locate her heirs.
Id.

Exile has incurred considerable expense preserving and promoting Ruthie’s story; for
example, it purchased a sponsorship of the Iowa State Fair at the cost of $15,000. Ex. 28,
Sponsorship Agreement, p. 4.

On December 5, 2019, Exile filed an Application to trademark the name “RUTHIE” with

the U.S. PTO. Ex. 18, Trademark Application.

Exile sought consent to use Ruthie’s name and likeness in association with its products and

services from the federal government. /d.

As required by federal trademark laws, Exile’s proposed trademark was published in the

US PTO’s Official Gazette on December 29, 2020. Ex. 19, US PTO Trademark Search

System.

Exile incurred both the cost of this application, $275 and the fees of its attorney, Camille

Urban to file this application. Id. at p. 4.

Registration for the mark “RUTHIE” has been issued by the US PTO authorizing Exile to

use the name in association with its products and services.

Huntsman testified that Exile’s use of Ruthie’s name and likeness is not “highly offensive”

in the risqué or indecent sense of the term. Ex. 1, Huntsman Dep. 149:15-150:2.

The Estate of Frank confirmed in its Answers to Interrogatories that it has never developed

a business plan that involved the use of Ruthie’s name or likeness. Ex. 24, Ans. Nos. 24

and 25.

Huntsman admitted the same during his deposition when he testified:

Q. So from 1970 to 2012, is there any product or service upon which Ruthie’s name
and likeness was used with the consent of Ruthie’s family?

A. No.

Q. [In that time frame after Frank passed away [1996] until 2011, is there anything
that the heirs to Frank Bisignano did to publish Ruthie’s name and image or use it
in conjunction with a product or service.

A. No.

Ex. 1, Fred Dep. 154:19-155:7.
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Huntsman does not even have a plan for commercial use of Ruthie’s name and likeness in

the future. Id. at 140:14-141:15 (“I don’t know if we’ve completely formulated those™).

Huntsman, as the administrator of the Estate has offered no excuse for why he delayed

filing this action. Id.

Through their discovery responses, Plaintiffs have confirmed that they are seeking

disgorgement of profits and other monetary relief in an amount that exceeds $18 million.

Ex. 18, Frank’s Ans. to Rog. No. 18; Ex. 25, Plaintiffs’ First Supp. Initial Disclosures.

Plaintiffs’ most recent estimates project that Exile would be deprived of revenue exceeding

$5 million for 2021 and 2022 if an injunction were granted. Id.
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N THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

ESTATE OF RUTH C. BISIGNANO, by and
through its administrator, FRED
HUNTSMAN, and ESTATE OF FRANK
BISIGNANO, as successor in interest to
RUTHIE BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

CASE NO. CVCV 060249

VS.

)

)

)

)

)

)

)
Plaintiffs, 3
)

)

EXILE BREWING COMPANY, LLC, 3
)

)

Defendant.

DEFENDANT’S MEMORANDUM OF AUTHORITIES, - REPLY IN SUPPORT OF
EXILE’S CROSS MOTION FOR SUMMARY JUDGMENT

COMES NOW Defendant, Exile Brewing Company, LLC (“Exile”), and hereby submits
the following Memorandum of Authorities in support of Exile’s Cross Motion for Summary

Judgment, responding to the arguments made in the Estates’ Resistance to the same.



I1.

III.
IVv.
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L INTRODUCTION
Through its Resistance, the Estate of Ruth Bisignano and Frank Bisignano (the “Estates”)
slew insults arguing that Exile’s Cross Motion is “short on substance”, yet too extensive on
“breadth.” Exile is not the entity trying to resurrect and reopen estates that have been closed for
more than 20 years to pursue a novel legal theory - that lowa should adopt a new cause of action
for misappropriation of the right to publicity so that Fred Huntsman (“Fred”) can inherit a fortune
at the expense of creative and hardworking Iowans, who were nothing short of reasonable and
responsible when they decided to pay tribute to an lowa legend, “Ruthie”, by naming a beer after
her. These are the undisputed facts. They do not support the conclusion that the Estates and their
administrator, Fred, are entitled to judgment as a matter of law on their right to publicity claim.
The undisputed evidence does establish that under Iowa law the probate court does not have
jurisdiction to reopen the Estates more than 20 years after they were closed to pursue a novel tort
claim. That being the case, Fred cannot pursue this or any other tort action as the administrator of
the Estates. Beyond that the undisputed evidence establishes that Fred cannot met his burden of
proof on Count I (misappropriation) or Count II (the right to publicity) of his Amended Complaint.
Nor can Fred present a genuine issue of material fact as to the application of the Doctrine of Laches
and Judicial Estoppel, which precludes Fred’s claims in this case. Finally, Fred cannot meet his
burden of proving that he is entitled to an injunction as a remedy. As such, Exile moves for summary
judgment and partial summary judgment on these issues.
II. SUMMARY JUDGMENT STANDARD
The Estates argue that Exile does not dispute that it uses Ruthie’s identity on its beer; therefore,
Exile’s arguments “boil down” to legal arguments arising from undisputed facts. Plaintiff’s Reply

Brief, p. 4. In doing so, the Estates ignore their own burdens when moving for and opposing a
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motion for summary judgment, which include presenting admissible evidence to support his claims.
Slaughter v. Des Moines University College of Osteopathic Medicine, 925 N.W.2d 793, 819 (2019).
The Estates cannot shift the burden to Exile through its conclusory statements that there “is no
evidence.” Id..

In reality, Exile has filed 16 pages of statements of fact with citations to evidence demonstrating
that the evidence offered by the Estates as support for their Motion for Summary Judgment on the
right to publicity clam is largely disputed. Exile also asserted 57 statements of additional material
facts with citations to the evidence demonstrating that there are genuine issues of material fact
establishing that Exile’s Motion for Cross Summary Judgment is supported by undisputed evidence.
Far from “boiling down” to legal arguments arising from undisputed facts, there are extensive
factual disputes, all of which make entry of summary judgment on the Amended Complaint’s Count
IT (misappropriation of the right of publicity) inappropriate.

Further, the Estates’ burden in proving their right to publicity claim requires more than
presenting evidence that Ruthie’s name and likeness was used by Exile on its beer. First and
foremost, it requires a showing that Fred can act as the administrator for the Estates and that the
Estates have standing (and this Court has jurisdiction) to assert a claim for misappropriation of
Ruthie’s name and likeness. It also requires evidence of the substantive elements of the right to
publicity claim, which include:

1.Unfair Competition

2.0wnership

3.Misappropriation

4.Without consent

5.Use that is not incidental use or not newsworthy

Through Exile’s Cross Motion for Summary Judgment, Exile demonstrates that the Estates cannot

present admissible evidence to satisfy each of these elements of their right to publicity claim. Exile
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further moves for summary judgment on the issues of the Amended Complaint, Count I
(appropriation of name and likeness), Exile’s defense of laches, Exile’s defense of Judicial
Estoppel, and the Estate’s claim for injunctive relief.

For the sake of brevity, Exile attempts to limit its arguments below to only new arguments
raised in the Estate’s Resistance to Exile’s Cross Motion for Summary Judgment and not previously
asserted in Exile’s Resistance to the Estate’s Motion for Summary Judgment. However, Exile does
incorporate herein any arguments made therein.

III. EVIDENTIARY CONSIDERATIONS

The Estates argue that Hunstman is competent to provide an affidavit because he lived in
the same house as Frank just before he married Ruthie and inherited Ruthie’s scrapbooks. The
Estates do not mention the evidentiary rules that apply. Plaintiff’s Reply, p. 4-7. And, strangely, the
Estates argue about the admissibility of newspapers and other historical articles. Exile does not
dispute the admissibility of historical documents. Exile’s evidentiary argument is based solely upon
Fred’s lack of personal knowledge of the facts set forth in his Affidavit. Said statements are not
admissible under the plain language of lowa R. Civ. P. 1.981(5); lowa R. Evid. 5.602; 5.701, 5.702,
5.703, and 5.802. Read together these confirm that Affidavits of lay witnesses, such as Fred, must
be based upon Huntsman’s personal knowledge.

It is undisputed that Huntsman was born December 3, 1954. Ex. 1, Fred Dep., 5:12-15. Fred
never personally saw, heard, or otherwise observed his Aunt, Ruthie Bisignano, operate a bar called
“Ruthie’s Lounge” in the 1950’s. Id. at 5:23-24:8. He turned 18 in 1972. Id. at 13:3-4. Fred was
never physically in any of Ruthie’s bars. Id.at 15:3-5. Any knowledge Fred has concerning Ruthie’s
operation of any bar is based upon newspapers that he has read or things he would have been “told

as a child growing up.” Id. at 14:20-16:18. Accordingly, Fred has no personal knowledge as to
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multiple facts alleged to support the present Motion. For example Fred is not competent to testify
about his Aunt Ruth’s alleged operation of Ruthie’s Lounge or “Ruthie’s” marriages. Accordingly,
Fred’s testimony, whether through his Affidavit or Answers to Interrogatories concerning these
alleged facts is not admissible and must be disregarded for purposes of Exile’s Cross Motion for
Summary Judgment.
IV.  LAW/ARGUMENTS
A. Standing and Jurisdiction

Standing requires that the plaintiff show: (1) a specific personal or legal interest in the
litigation and (2) injury in fact. Midstates Bank, N.A. v. LBR Enterprises, LLC, No. 20-0336, 2021
WL 1897968, at *4 (Iowa Ct. App. May 12, 2021). When a question is presented to a court by an
individual having no standing to raise the issue, the court is deprived of jurisdiction over the
question. In re Tr. of Willcockson, 368 N.W.2d 198, 202 (Iowa Ct. App. 1985) (citing Dumbaugh
v. Cascade Manufacturing Co., 264 N.W.2d 763, 765 (Iowa 1978)).

1. There is no injury “in fact” for which relief can be granted.

The Estates claim there is no requirement that they commercially use Ruthie’s name and
likeness in order to recover for misappropriation of the right to publicity, claiming Exile’s argument
to that effect is “nonsensical.” Plaintiff Reply, p. 9. Exile fails to see how relying upon the authority
cited by this Court in its Order on a Motion to Dismiss is “nonsensical”; particularly where all
parties and this Court agree that the claim for the right to publicity has never before been adopted
in lowa.

What does seem nonsensical is the assertion that this Court should ignore the authority cited
in its prior Order on Exile’s Motion to Dismiss and, instead, adopt the holding from Price v. Hal

Roach Studios, Inc., 400 F.Supp. 836 (1975). Although the Price case discusses the right to
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publicity, it has been overturned and negatively critiqued by multiple subsequent cases. See Estate
of Martin Luther King, Jr. Center for Social Change, Inc. v. American Heritage Products, Inc., 508
F.Supp. 854 (1981) (“the fact that the common law may recognize that an individual’s commercial
use of his identity during his lifetime is a protectable property right does not automatically and
coincidentally invest that right with devisability); see also Lugosi v. Universal Pictures, 25 Cal. 3d
813, 160 Cal. Rpt. 323, 603 P.2d 425 (1979) (holding that after a celebrity dies the name is in the
public domain); Memphis Development Foundation v. Factors Etc. Inc., 616 F.2d 956, 960 (6" Cir.
1980) (holding that the “memory, name and pictures of famous individuals should be regarded as a
common asset to be shared, an economic opportunity available in the free market system).
Ultimately, for every single case cited by the Estate to support the adoption of an
“unlimited” right to publicity there are other cases and secondary authorities supporting the
adoption of substantial limitations on the right, particularly in the context of an inherit right to
publicity. A recent University of [owa Law Review article provides a detailed overview of the right
to publicity confirming that multiple states require continuous exploitation of a deceased person’s
identity in order for the person’s heirs to be able to pursue an action for misappropriation of the
deceased person’s right of publicity. How can lowans Effectively Prevent the Commercial
Misappropriation of Their Identities? Why lowa Needs a Right of Publicity Statute, 106 IALR 411
at 439 (Nov. 2020) (citations omitted). There is good reason for such limitations. An overly broad
post-mortem right may grant the heirs or devisees of an individual’s right of publicity a
“commercial windfall” contradicting the fundamental purpose of the right. That fundamental
purpose is to provide economic incentives for an individual to commercialize their identities and
help the individual reap the full value of the identity through restrictions on the use of the identity.

Id.at 418. If heirs are granted a monopoly over that right this purpose is not served, particularly in
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cases like this where Huntsman has done absolutely nothing to commercialize or “reap the full
value” of Ruthie’s name and likeness after she died.

In the present case, devisibility of Ruthie’s right to publicity is best addressed by the lowa
Probate Court and the lowa Probate Code’s limitations on its ability to reopen the Estates to pursue
this tort action decades after Ruthie’s death and the settlement of her estate. As such, Exile has filed
a Motion to Dismiss Fred’s Petition to Reopen the Estates in the probate court.

However, if this Court reaches the issue and adopts a right to publicity, it should also place
substantial limits on who, when, and how a claim for misappropriation of a deceased person’s right
to publicity can be pursued. One such limit should be that the person pursing the misappropriation
claim must be using the right to publicity commercially. This is because the Restatement (Third)

of Unfair Competition section 1 titled “General Principles” provides: “one who causes harm to the

commercial relations of another by engaging in a business or trade is not subject to liability to the

other for such harm unless: (a) [3]....” Similar requirements are set for the in section 38 that
discusses the Topic of “Misappropriation” and provides that “one who causes harm to the

commercial relations of another by appropriating the other’s intangible...” The point being - the

cause of action for misappropriation of one’s right to publicity should only be made available for
harm to “commercial relations.” As the name implies it is a cause of action only allowed to prevent
unfair competition as between two commercial uses. When there is no competing use, there should
be no standing to pursue a claim for misappropriation of the right to publicity.

Here, the record remains void of any evidence that at the time Exile commenced its use of
Ruthie’s name and likeness any other individual or entity was using Ruthie’s name and likeness.
Ex. 27, Exile Ans. No. 4. The Estate of Frank confirmed that it has never developed a business plan

that involved the use of Ruthie’s name or likeness. Ex. 24, Ans. Nos. 24 and 25.
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Ex. 1, Fred Dep. 154:19-155:7. Fred does not even have a plan for commercial use of Ruthie’s
name and likeness in the future. Id. at 140:14 — 141:15 (“I don’t know if we’ve completely
formulated those™). Given these undisputed facts, the Estate has not commercially used Ruthie’s
name and likeness such that Exile’s use of Ruthie’s name and likeness is competing with the
Estate’s commercial relations. Accordingly, there is no harm suffered by the Estates due to Exile’s
use of Ruthie’s name and likeness and no “injury” that the Estate can identify to confer upon it
standing to pursue this cause of action.

2. No Iowa Court has jurisdiction to reopen the necessary Estates

The Estates argue that this Court lacks jurisdiction to address Exile’s claims regarding the
propriety of reopening the Estates of Ruthie and Frank under lowa Code § 633.487. Exile generally
agrees that the issue of whether the Probate Court has jurisdiction to reopen Ruth and Frank’s
Estates is an issue for the Probate Court to resolve. The issue has now been presented to the Probate
Court, via a Motion to Dismiss that Exile has filed in those proceedings. Exile humbly submits that
when the Probate Court finds, as we believe it will, that it is without jurisdiction to reopen Ruth and
Frank’s Estates, there will be no party with standing to pursue the present action against Exile.

For the sake of brevity, Exile does not restate herein the facts and argument presented to the
Probate Court. Instead, Exile incorporates herein by this reference: Exile’s Motion to dismiss,
Statement of Facts and Memorandum of Authorities and all evidence offered by Exile as support
for said Motion and Exile’s Reply in Support of Exile’s Motion to Dismiss.

However, there are important issues that this Court must consider arising from the conduct
of multiple individuals within Ruthie’s alleged line of succession, who repeatedly failed to account
for Ruthie’s name and likeness on Inventories and Final Reports to close more than four estates

within the line of succession (Ruthie, Frank, Fred’s mom, and Andrea (Fred’s Sister). The
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cumulative effect of these failures has clear implications on the merits of Fred’s claims, as discussed
below.

3. Waiver of rights by the Estates and Fred

It is undisputed that Fred’s sister Andrea was the Personal Representative that settled
Frank’s Estate. Andrea passed away on April 14, 2019. Ex. 11, Andrea’s Final Report. Fred served
as Andrea’s guardian and conservator starting in 2017. Id. As required, on August 1, 2019, Fred
filed a Final Report to settle Andrea’s Estate. /d. On the same day, Fred filed a receipt and waiver.

Ex. 12, Andrea Receipt and Waiver. In doing so, Fred expressly: “waived further accounting and

production of vouchers and notice of hearing on said final report and hereby consents that the Court

enter an order approving said Final Report in all respects, closing said estate, and discharging such

fiduciary.” Id. On August 9, 2019, the Court entered an Order approving the final conservatorship
report and closing the estate. Ex. 13, Andrea Order Approving Final Report.

A waiver is an intentional relinquishment of a known right. In re Estate of Warrington, 686
N.W.2d 198, 202 (2004). Fred testified that he knew of Exile’s use of Ruthie’s name and likeness
in 2014. Ex. 1, Fred, Dep. 59:5-12; 154:8-12. Despite having such knowledge, Fred did not identify
Ruthie’s name and likeness as an asset to which Andrea would be entitled in the August 2019 Final
Report for the settlement of Andrea’s Estate. Ex. 11, Andrea Final Report. And, further he expressly
“waived further accounting” of her property, which would include any accounting for the claims
that are the subject of this suit. Thus, Fred knowingly and expressly waived a known right to any
claim associated with Exile’s use of Ruthie’s name and likeness. See lowa Code § 633.478(9),
633.479 (providing that entry of an order approving the final report constitutes a waiver of the

omission from the final report), and lowa Code § 633.487 (providing that those having notice of

10
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the final report and accounting have no right to contest said accounting unless the personal
representative committed fraud).

Fred, is not claiming that he committed fraud when he settled Andrea’s Estate. Because he
was the administrator for Andrea’s Estate, he had noticed of the Final Report and accounting for
Andrea’s Estate such that [owa Code § 633.488 does not authorize a Court’s jurisdiction over the
reopening of Andrea’s Estate. And, because the undisputed facts establish that Fred knew about
Ruthie’s right to publicity as well as Exile’s alleged misappropriation of that right when he settled
Andrea’s Estate, lowa Code § 633.489 does not provide the Court with jurisdiction to reopen
Andrea’s Estate.

Despite these undisputed facts, the Estates strangely argue that because Huntsman has
“fiduciary duties” it is a “proper cause” for Huntsman to protect and defend the use of Ruth’s right
of publicity. Plaintiff’s Reply, p. 14-15. A fiduciary duty exists when there is a “reposing of faith,
confidence, and trust, and the placing of the reliance by one upon the judgment and advice of
another. Albaugh v. The Reserve, 930 N.W.2d 676, 687 (2019). As pointed out by the Estates, all
administrators and personal representatives appointed by the probate court have fiduciary duties
under. lowa Code 633.81. Those duties applied to Frank when he settled the estate of Ruth; they
applied to Andrea when she settled the estate of Frank, and they applied to Huntsman when he
settled the estate of Andrea. It is illogical to suggest that Huntsman can ignore the fiduciary
obligations he owed to identify “all property” on Andrea’s Inventory and Final Report when he
served as the Conservator for Andrea’s Estate. It is, likewise, illogical for Huntsman to suggest that
he now has a fiduciary duty to reopen Frank’s Estates, which Andrea closed. In short, by pursing
this action, Huntsman is violating the fiduciary duty of loyalty, good faith, and fair dealing that he

owed to Andrea’s Estate. And, Fred is arguing that his own sister and uncle violated their fiduciary

11
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duties when closing the estates of Frank and Ruth respectively. This is an untenable assertion and
illogical assertion on the part of Fred.
B. Plaintiffs’ Case-In-Chief on Counts I and II Fail Based on the Undisputed Facts

1. Count I - Appropriation of Another’s Name and Likeness

The Estates continue to conflate Counts I and II of their Petition, claiming that the only
difference between a claim for appropriation of name and likeness and a claim for the right to
publicity under lowa’s common law relates to damages. See Plaintiff’s Reply, p. 24-25. In doing
so, the Estates ignore lowa’s substantive law governing claims for appropriation of another’s name
and likeness. This is not a novel cause of action. It was adopted in 1977 through Winegard v. Larsen,
260 N.W.2d 816, 822 (Iowa 1977); see also Restatement (Second) of Torts § 652C. And, it is a
cause of action that was further clarified in. Sharp-Richardson v. Boyds Collection, Ltd., 1999 WL
33656875 at *14 (N.D. Iowa 1999).

More specifically, the lowa Supreme Court adopted the Restatement Second of Torts §

652A concerning “invasion of privacy” torts. Id. There are four forms of such “privacy” torts,

including:
a. Unreasonable intrusion upon the seclusion of another
b. Appropriation of the other’s name or likeness
c. Unreasonable publicity given to the other’s private life
d. Publicity that unreasonably places the other in a false light before the public

In Winegard, the lowa Supreme Court adopted the second form, a claim for appropriation of
another’s name and likeness, and articulated the elements of that claim. To prevail in an
appropriation claim, one must prove that a person intentionally and unreasonably publicized
another’s private life. /d.

The Estates have not identified a single case where any lowa Court has converged these

elements with the elements for a right to publicity claim. Nor have the Estates identified any case

12
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law where Iowa Court’s have eliminated the requirement that a person claiming appropriation of
the other’s name and likeness produce evidence that the defendant intentionally and unreasonably
publicized their private life. There is no evidence that Exile publicized Ruthie’s private life. And,
noting in the Estate’s Reply Brief suggests or argues that Exile has publicized Ruthie’s private life.
As such, Exile’s Motion for Summary Judgment on Count I of the Estates” Complaint should be
granted and said Count should be dismissed.
2. Right to Publicity

The right to publicity has its origins in privacy rights, as well as unfair competition laws.
See Restatement (Second) of Torts § 652C and Madison J. Murhammer Colon, How Can lowans
Effectively Prevent the Commercial Misappropriation of Their Identities? Why lowa Needs A Right
of Publicity Statute, 106 lowa L. Rev. 411, 420 (2020). The Iowa Supreme Court has not technically
adopted a cause of action for the right to publicity. However, in 1999, the U.S. District Court for
the Northern District of lowa predicted that the tort for the right to publicity would be adopted by
the ITowa Supreme Court and mimicked the analysis discussed above by suggesting the following
elements for a plaintiffs’ case-in-chief on a right to publicity claim would be adopted by Iowa’s
Supreme Court:

(1) The defendant appropriated the plaintiff’s name or likeness for the value
associated with it, and not in an incidental manner or for a newsworthy

purpose;
(2) The plaintiff can be identified from the publication; and
3) There was some advantage or benefit to the defendant.
Sharp-Richardson v. Boyds Collection, Ltd., 1999 WL 33656875 at *14 (N.D. lowa 1999). If
adopted, as we believe the lowa Supreme Court would, this framework would place upon Plaintiffs

the burden of proving that Exile’s use of Ruthie’s name and likeness was not for “a newsworthy

purpose.” This is because, like an appropriation claim, the right to publicity must be balanced

13
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against the right to free speech and expression.

Again, not a single case cited by Plaintiffs identifies this case law when discussing the
elements of a right to publicity claim likely to be adopted in Iowa. Rather, Plaintiffs look to the
Restatement (Third) of Unfair Competition and case law from jurisdictions other than lowa Courts
or the U.S. District of lowa to argue that lowa courts should adopt an unlimited right to publicity
claim with the necessary elements solely being: (1) ownership, (2) [mis]ppropriation; (3) without
consent; and (4) trade purposes. Sharp-Richardson indicate that if, adopted, Plaintiffs would also
have the burden of proving the use was not “incidental” to a legitimate use and not “newsworthy”
as part of the last element of the claim.

i. Ownership

The facts and arguments presented in the standing and jurisdiction section above and in
Exile’s Resistance to the Estate’s Motion for Summary Judgment, discuss the issues surrounding
the “ownership” element of this claim. At the very least, there is: (1) a question of law concerning
whether the Estate of Frank and Ruth can be reopened; (2) genuine issues of material fact
concerning whether the Frank’s Estate acquired Ruthie’s name and likeness due to her many
marriages; and (3) genuine issues of material fact concerning whether ownership of Ruthie’s name
and likeness has been waived, via the activities of multiple generations settling estates within
Frank’s line of succession and not claiming a right to Ruthie’s name and likeness when doing so.
For the reasons discussed in the Standing and Jurisdiction section above, Exile submits that based
upon the undisputed facts, it is entitled to judgment as a matter of law based upon the first issue
and, therefore, requests that judgment be entered in its favor and this case be dismissed. If the Court

decides otherwise, Exile respectfully submits that the latter two genuine issues of material fact
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preclude judgment in favor of Plaintiffs and, therefore, Plaintiffs’ Motion for Partial Summary
Judgment should be denied.
ii. Misappropriation

The 8™ Circuit has clarified that a claim for “appropriation” of a person’s name and likeness
is an intentional tort. Wagner v. Gallup, Inc., 788 F.3d 877, 889-90 (8" Cir. 2015). Thus, an essential
component of the appropriation element is proof for a right to publicity claim. /d. The Estate argues
that this recent and persuasive precedent should be ignored and not adopted in Iowa. The Estate
cites only the Restatement (Third) of Unfair Competition and cases from other jurisdictions. And,
the Estate ignores the fact that the Restatement (Third) of Unfair Competition § 1(3) prescribes the
“General Principles” and overriding concerns governing the “The Freedom to Compete”, with the
nature of the conduct and its likely effect on both the person seeking relief and the public being
factors that should be considered.

The cases cited by the Estate included: Zacchini v. Scripps-Howard Broadcasting Co., 433
U.S. 562 (1977); Fairfield v. American Photocopy Equipment Co., 291 P.2d 194 (Cal. App. 1995);
Pinder v. 4716 Inc., 494 F.Supp. 3d 618 (D. Ariz. 2020). With the exception of Pinder, the cases
cited are all decades older than the Wagner case. Due to the evolving nature of the tort for the right
to publicity in all jurisdictions the cases are not particularly persuasive simply because they are old
law that has been overturned or called in to question. For example, the Zacchini case has been
overturned and negatively cited in more than twelve cases, per Westlaw’s sherardizing tool. In more
recent years the “intent” requirement has become a basic element in the case law. See Tana v.
Dantanna’s, 611 F.3d 767, 783 (2010) (an appropriation of likeness without an intent to use the
likness for one’s benefit fails to meet the very definition of the tort itself”; therefore, Georgia case

law plainly establishes that summary judgment is proper where a plaintiff fails to show an
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intentional or knowing appropriation of likeness); Kavatovich v. K-Mart Corp., 88 F.Supp. 2d 975,
987 (D. Minn. 1999) (the tort of appropriation requires intent, but finding that intent could be
inferred from the facts presented by the plaintiff); Bhandari v. VHA Southwest Community Health
Corp., 2011 WL 1336512 (D. NM 2011) (granting a defendant summary judgment when the
plaintiff failed to introduce evidence of “specific intent”, that is an intent to use the plaintiff’s name
and likeness for his benefit). In Kavatavich, the plaintiff presented evidence of K-Mart’s intent to
misappropriate her name when K-Mart sent a letter to its pharmacy customers that bore her name
as the author of the correspondence and solicited the customer’s business, despite the fact that K-
Mart had terminated the plaintiff’s employment with them as a pharmacist. Comparably, in Tana,
the defendant was entitled to summary judgment on the plaintiff’s appropriation claim. The
plaintiff, whose name was Dan Tana, owned and operated a restaurant known as “Dan Tana’s” in
California. The defendant owned and operated a restaurant named “Dantanna’s” in Georgia. The
defendant offered evidence that his restaurant was named after his two children. And, the plaintiff
failed to offer evidence that the defendant was motivated to trade on his name. The Court held hat
because the plaintiff failed to offer evidence of an improper motive or intent to misappropriate,
summary judgment on the plaintiff’s right to publicity claim in the defendant’s favor was
appropriate.
Here, Exile exercised considerable effort to locate Ruthie’s heirs before it commenced using

the name “Ruthie” on its beer and re-published Ruthie’s story. Among other things, Exile:

1. searched for trademarks and products being sold under the name “Ruthie”;

2. searched for pictures of Ruthie;

3. searched for an Estate for Ruthie; and

4. contacted individuals who knew Ruthie, attempting to locate her heirs.
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Ex. Plaintiff’s Exhibit 24, Ans. No. 4. In short, Exile engaged in good faith efforts to locate anyone
having an interest in the use of Ruthe’s name and likeness before they commenced doing so. A
reasonable inference can be drawn from these facts that Exile did not intentionally misappropriate
Ruthie’s name and likeness. Rather, they identified a piece of intellectual property to which no one
was openly claiming to have ownership as of 2012 — Ruthie’s name and likeness. Exile, then,
commenced use of the same. As such, a reasonable inference can be made that Exile did not
intentionally misappropriate Ruthie’s name and likeness, in which case Plaintiffs would not be
entitled to judgement as a matter of law. Comparably, the Estates offer no evidence to suggest that
Exile’s motive was to misappropriate Ruthie’s name and likeness. As such, summary judgment in
favor of Exile should be entered because the Estate cannot and has not offered evidence of wrongful
intent or motives on the part of Exile.
iili. Without Consent

As noted in Restatement 2™ (Torts) § 652F Absolute Privileges cmt. a person may consent
to general publicity given to her name and likeness. A person who does so cannot complain when
she is given further publicity of the same kind. Consent is to be determined objectively from the
perspective of a reasonable person. Perkins v. LinkedIn Corporation 53F.Supp. 3d 1190, 1215
(N.D. Cal. 2014). Perkins, at 1215. The plaintiff in an invasion of privacy case, including a right to
publicity case, must have conducted herself in a manner consistent with an actual expectation of
privacy, i.e. he or she must not have manifested by his or her conduct a voluntary consent to the
allegedly invasive actions of the defendant. Jones v. Corbis Corp., 815 F.Supp.2d 1108, 1113 (C.D.
Cal. 2011). When there is no applicable statute requiring consent in writing, consent can also be
implied from conduct or inaction reasonably interpreted as manifesting consent. Id. See also

Restatement (First) of Torts § 892, providing a person of full capacity who freely and without fraud
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or mistake manifests to another assent to the conduct of the other is not entitled to maintain an
action of tort for harm resulting from such conduct.

The Estates argue that, by authorizing photographs, a performer does not, without more,
license the commercial exploitation of their image. The Estates also argue that “consent is not a
bianary matter; one can consent to the use of his or her identity for one purpose but not another.”
And, generally it is argued by the Estates that consent cannot be inferred from Ruthe’s actions or
the actions of her heirs who settled her estates. This is the overriding problem with the procedural
posture of this case. Because Ruthie has been deceased for decades literally no person can know
what was in the minds of Ruthie and Frank when passed away intestate. They did not even devise
wills to place their intentions on paper. And, given that Huntsman never conversed with Ruth or
Frnak about their intentions, it is pure speculation for Huntsman to argue that Ruthie did not consent
to the general public using her name and likeness. This is the precise reason why the lowa Supreme
Court recently noted that tort law is ill-suited to post humous reconstruction of the true intent of a
decedent. Youngblut v. Youngblut, 945 N.W.2d 25 (2020). Notably, not a single case cited by the
Estate involves a situation similar to that which is before this Court — where an heir is attempting
to pursue a tort action that necessarily requires the post-humous reconstruction the intent of a dead
person in regards to the use of their name and likeness after their death. For the same reason, this
Court should hold that it is the Estate’s burden to prove that that Ruthie did not consent and did not
waive their ownership over her right to publicity, as opposed to suggesting that Exile should bare
that burden.

The Estates have not met that burden with admissible evidence in this case. In fact, there is
not a single piece of evidence cited in the Estate’s brief p. 29 through 37 that would support the

assertion that Ruthie did not generally consent to her name and likeness passing into the public
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domain. Likewise, there is not a single piece of evidence cited by the Estates to support the assertion
that through their inaction, Ruthie’s heirs did not intend to disclaim Ruthie’s right to publicity and,
thereby, allowed Ruthie’s name and likeness to transfer into the public domain so that Ruthie’s
legacy could be honored and remembered.

Notably, the Estates argue that if heirs could waive, disclaim, and/or consent through
inaction “Exile could review lowa probate records to identify and exploit every deceased person
whose inventory does not include the decedent’s identity....” This statement is completely ignorant
of the estate planning tools available to all people. All Iowa residents have the ability to prevent
their name and likeness from being “exploited.” All they have to do is devise a will and pass their
intellectual property on to their heirs or devisees. In the event a decedent dies intestate, the personal
representative has the ability to safeguard deceased’s image by identifying the deceased’s name and
likeness as property that is to be distributed. Tellingly, it is also argued that Huntsman’s “in action”
cannot be evidence of the Estate’s “consent” or binding upon the Estates and that Exile’s trademark
registration is not a defense to a right of publicity infringement claim. The Estates go on to argue
that Exile “secretly” obtained its trademark and withheld its trademark. The arguments ignore the
plain reality that Exile applied for a trademark “RUTHIE” on December 5, 2019, before this case
was filed. Ex. 18, Trademark Application. It strains credulity to suggest that Exile engaged in
misconduct when it produced this information with its first discovery responses. In any event, the
evidence continues to demonstrate the complete lack any effort or investment on the part of the
Estates to maintain and oversee any property rights they claim to have in Ruthie’s name and
likeness.

Finally, the Estates argue that it has the right to cancel Exile’s trademark and withdraw its

consent to Exile’s use of Ruthie’s name and likeness. First, the Lanham Act does not confer upon
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the Estate a right to cancel Exile’s trademark because it does not engage in any competing use of a
similar mark. See Dream Team Collectibles, Inc. v. NBA Properties, Inc., 958 F.Supp. 1401 (E.D.
Mo. 1997) (to be entitled to cancellation, the petitioner must prove they have standing to petition
to cancel in that they are likely to be damaged by the registration and they have valid grounds as to
why the registration should not continue to be registered). As explained in Restatement (Third)
Unfair Competition §§ 9 and 20 there can only be infringement if there are two competing marks.
Given that the Estates have no competing mark, they have no standing to petition the PTO for
cancellation of Exile’s mark. This only further demonstrates the inactivity from which implied
consent to Exile’s use from the heirs to Ruthie’s estate can be inferred. If they wanted to protect
Ruthie’s name and likeness they could have availed themselves of the trademark laws and registered
the mark. They could have monitored the PTO’s publication database to ensure no one attempted
to registered the mark. They failed to do so.
iv. For trade purposes, not incidental use or newsworthy uses

The Estates acknowledge that the Restatement (Second) of Torts tempers the right of
publicity, for newsworthy mattes but claims there is a “a clear distinction between commercial use
and newsworthy use of a person’s name and likeness. Reply Brief, p. 39. Again, for every case cited
by the Estates suggesting that this “distinction” should be adopted there are extensive other
authorities providing that the distinction is nearly non-existent because the right to free speech is
so fundamentally important. A summary of those cases is set forth in a recent University of lowa
Law Review Article: How Can lowans Effectively Prevent the Commercial Misappropriation of
Their Identities? Why lowa Needs a Right of Publicity Statute, 106 IALR 411 (Nov. 2020). And,
essentially all cases considering the issue confirm that the Court must strike a balance between the

right of publicity and the right of free speech. /d. at 420. Because this Court sits in the 8" Circuit it
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is most likely that Towa Courts are most adopt the 8" Circuit’s test that weighs the nature of the use
against the likely injury to the publicity holder, not the “transformative test” that the Estate
advocates for. See Reply Brief, p. 46; see C.G.C. Distribution and Marketing, Inc. v. Major League
Baseball Advanced Media, L.P., 505 F.3d 818 (2007).

The Estates do not dispute that in C.G.C., the Eighth Circuit held that the First Amendment
protected a fantasy sports company's use of Major League Baseball players' names and information
(e.g., playing statistics and background data) in its fantasy baseball game. The court reasoned that
this information was already in the public domain and had great “public value” due to baseball's
national importance. /d. “[I]t would be strange law that a person would not have a first amendment
right to use information that is available to everyone.” In the court's view, this interest outweighed
any potential injury to the baseball players who were already “rewarded, and handsomely, too, for
their participation in games.”

The Estates claim that these consideration have “no applicability in this case because it is
not a case about fantasy baseball products or basement in general.” Reply Brief, p. 40. In doing so,
the Estates miss the point. In order to prevail, they have to show that their interests are significant
and outweigh the interests of the public being informed about Ruthie’s life through Exile’s sale of
beer, the same product Ruthie sold by delivering it on her bosom. The Estates go on to complain
that they are not “rewarded handsomely” and, in doing so, ignore what makes Ruthie’s story
legendary — she was so handsomely compensated for delivering beer on her bosom that she could
charge three times the ordinary price for a pint of beer. The great income that Ruthie received from
her development of her name and likeness in this manner passed to the Estates through the probate
proceedings. The Estates ought not now complain about a lack of compensation or inheritance, as

they’ve done literally nothing to maintain the commercial value of Ruthie’s likeness. They did not
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even claim it as property owned by the estate or pay taxes on it. Comparably, there is great public
interest among the people of lowa concerning Ruthie’s story, which has been published multiple
times in multiple mediums. The Estate has presented no evidence of significant harm being inflicted
upon it by Exile compiling these publications and reproducing them on its social media accounts.
Nor is there evidence of harm inflicted upon the Estates by Exile commissioning an artist to cartoon
an image of Ruthie to place it on its products to prompt further conversations about Ruthie.
B. Exile’s Defenses

1. Waiver

Waiver is the intentional relinquishment of a known right. EMC Insurance Group, Inc. v.
Shepard, 960 N.W.2d 661, 672 (Iowa 2021); Scottrade, Inc. v. Variant, inc., 122 F.Supp. 869, 873
(2015) (applying waiver and estoppel to an intellectual property claim). A waiver can be implied
from conduct that clearly and unequivocally show a purpose to relinquish the right. /d. Generally,
the issue of waiver is one for the jury. /d. The essential elements of a waiver are the existence of a
right, knowledge, actual or constructive, and an intention to relinquish such right.

Iowa Code § 633.479 expressly provides that an order approving the Final Report in the

administration of a probate estate shall constitute “a waiver of the omission from the final report of

any of the recitals required in section 633.477.” lowa Code § 633.477(9) requires an accounting of

all property coming into the hands of the personal representative. Frank submitted a Final Report

specifically stating:
13. That Frank Bisignano has acknowledged receipt of the Final Report and all
properties due him and has waived accounting and production of vouchers, and
consents to an order approving payment of ordinary attorney’s fees in the amount of
$1,256.00, and approving an order approving the Final Report without hearing.

Ex. 6, 1993 Ruth’s Estate p. 27. Accordingly, Frank expressed waived of the omission of Ruthie’s

name and likeness from the Final Report. Huntsman cannot claw back this waiver by claiming
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Frank just didn’t know any better. Rather, Frank expressed his intent to waive any interest he had
in Ruth’s name and likeness when he signed it.

To that end the Warrington case is not instructive or even persuasive. That case involved
Leona Warrington. In 1972, Leonard Warrington passed away and left his wife, Leona, a life estate
interest in certain real property with ability to invade the principal of the property should it become
necessary for Leona’s support. The remainder interest in the property was to be distributed to
Lenard’s sisters, upon Leona’s death. As of 1992, Leona’s health declined and she was running out
of funds to pay for nursing home care. Leona’s conservator filed a petition to reopen Lenard’s estate
and obtain permission to sell the real estate. Lenard’s sisters objected, claiming Leona waived her
right to sell the real estate. The lowa Supreme Court disagreed, noting that Leona’s conduct did not
necessarily indicate an intention to waive her rights with respect to the remaining real estate at issue.
The Court found it significant that the sisters deferred paying inheritance tax until the termination
of Leon’s interest, such that it was reasonable to infer that the sisters knew Leona might consume
the entire property before her death. /d. at 203.

This case does not involve a life estate in Ruthie’s name and likeness that was devised to
Frank, Fred’s mom, or Fred. And, Fred has produced no evidence suggesting that Frank did not
intend to waive his right to an interest in Ruthie’s name and likeness, as set forth in his expressed
waiver above. Frank signed said waiver in accordance with lowa Code § 633.477 and 633.479.
Thus, the Warrington case is not relevant to the case at hand. Fred doubled down on Frank’s waiver
when he disclaimed any interest in Ruthie’s name and likeness by settling Andrea’s Estate. When
multiple heirs in the line of succession fail to account for a property right in their Inventories and
Reports the only reasonable conclusion to be drawn is that those members of the line of succession

did not intend to claim that right and waived the same.
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2. Laches

“Laches is an equitable doctrine premised on unreasonable delay in asserting a right, which causes
disadvantage or prejudice to another. Reiff Funeral Homes, Inc. v. Reiff, 928 N.W.2d 157. The defense
applies to claims for unfair competition, such as those sounding in trademarks or right of publicity. See
Roederer v. J. Garcia Carrion, S.A., 569 F.3d 855 (8" Cir 2009). A laches defense applies where: (1) the
plaintiff delayed asserting a right or claim; (2) the delay was not excusable; and (3) there was undue prejudice
to the party against whom the claim is asserted. Instead, of relying upon the case law plainly present in this
jurisdiction regarding the laches defense, the Estates argue that the Court should adopt other versions of the
defense from other Courts. There is no good reason to do so. The defense is well developed in lowa and
applicable to this case.

Evidence of each element is presented by the undisputed facts of this case. Not one of Ruth or Frank

Bisignano’s alleged heirs attempted to use Ruthie’s name and likeness from 1996 until 2011. Ex. 1, Fred
Dep. 154:19-155:7. There is no dispute that Fred knew about Exile’s use of Ruthie’s name and likeness as
of 2014. Ex. 1, Huntsman, Dep. 59:5-12; 154:8-12. From 2014 to 2020, no person within the alleged
line of succession for Ruth or Frank’s Estates sent Exile a cease and desist letter or otherwise
contacted Exile to object to their use of Ruthie’s name and likeness. /d. at 59:8-60:11.

Plaintiffs did not commence this suit until June 1, 2020. Petition. There is no reasonable
excuse for Plaintiffs’ delay in filing this suit. Exile suffered undue prejudice because of the delay.
First, Exile further invested in the use of Ruthie’s name and likeness in 2019 by securing a
trademark for “RUTHIE” from the US PTO, at a cost of $275, plus attorney’s fees. Ex. 18,
Trademark Application, p. 4. Not to mention, Exile has spent considerable amount of money over
the years to preserve and promote Ruthie’s story, such as the procurement of a sponsorship of the

Iowa State Fair, at a cost of $15,000. Ex. 28, Sponsorship Agreement, p. 4. Having presented
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evidence to establish the elements of this defense, Plaintiffs” Motion for Partial Summary Judgment
should be denied and Exile’s cross motion for Summary Judgment should be granted.

C. Judicial Estoppel

Judicial estoppel is a commonsense doctrine that prohibits a party who has successfully and
unequivocally asserted a position in one proceeding from asserting an inconsistent position in a
subsequent proceedings. Tyson Foods, Inc. v. Hedlund, 740 N.W.2d 192, 197 (2007). It is designed
to protect the integrity of the judicial process. It applies to administrative proceedings as well as
court proceedings. Id. A fundamental feature of the doctrine is the successful assertion of the
inconsistent position in a prior action. Wilson v. Liberty Mut. Group, 666 N.W.2d 163, 166 (2003).
Another element is that there must be prejudice to the party invoking the doctrine. /d. In Wilson,
the doctrine was applied because the plaintiff had entered into a workers’ compensation settlement,
the settlement was approved by the workers compensation court, and the plaintiff later asserted a
bad faith claim against the insurer with which he had entered the settlement.

Here, Frank, Andrea, and Fred have all successfully closed the estates of Ruth, Frank, and
Andrea, not to mention that of other heirs to Frank, such as Barbara Hammond. Through those
proceedings they claimed to have accounted for and distributed all of the property owned by Ruth,
Frank, and Andrea in their respective lifetimes. They affirmatively waived any right to any property
not accounted for and requested to be discharged from their duties as administrators for the estates.
And the probate courts have repeatedly accepted those statements by entering Orders discharging
the administrators and closing the estates. Through this case, Fred now seeks to claw back those
admissions, waivers, and discharges of responsibility, conferring upon the Estate the unfair
advantage of not having to actively administer, oversee, or maintain the use of Ruthies name and

likeness for the past 25 years. Thus, the first and second elements of the judicial estoppel test are
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met in this case. This is an unfair advantage that would enure to Plaintiffs if this claim were allowed
to proceed. Exile would be unfairly prejudiced if Plaintiffs’ action in this case is not barred because
Exile did what a responsible business would do — they tried to locate the owner of any intellectual
property associated with Ruthie’s name and likeness. Because none of Ruthie’s alleged heirs were
actively administrating her estate, Exile was unable to locate an administrator to resolve any
disputes over the ownership of Ruthie’s name and likeness before Exile commenced its use.
Plaintiffs ought not be able to hide in the weeds and spring their interests in intangible property
after substantial investment in developing the value of said property has been incurred by Exile.

Finally, a judgment in this case could lead to inconsistent results concerning the settlements
of multiple generations of estates. The fact that Fred has not opened an estate for his own mother is
a prime example. Barbara Hammand was the named heir in Frank’s Estate. If this action is allowed
to proceed in this court and without strict oversight from the Probate Court, Barabara Hammand’s
Estate would not be properly settled. Any reopening of the Ruth or Frank’s Estates is going to lead
to inconsistent and inaccurate results in the estates of their alleged heirs at the time of their deaths
unless each and every such estate is reopened and readministered.

V. AN INJUNCTION IS NOT A PROPER REMEDY AT THIS TIME

The Estates argue that an injunction is the “customary remedy” for an appropriated right of
publicity and cite to Under the Restatement (Third) of Unfair Competition § 48. Tellingly, the Estate
ignores the plain text of the Restatement, which provides multiple factors should be considered
when evaluating if an injunction should be granted, including:

(a) The nature of the interest to be protected,
(b) The nature and extent of the appropriation;

(c) The relative adequacy to the plaintiff of an injunction and of other remedies;
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(d) The relative harm likely to result to the legitimate interests of the defendant if an injunction
is granted and the legitimate interests of the plaintiff in an injunction is denied;

(e) The interests of third person and of the public;

(f) Any unreasonable delay by the plaintiff in brining suit or otherwise asserting his or her
rights;

(g) Any misconduct on the part of the plaintiff; and

(h) The practicality of framing and enforcing the injunction.

The Estate does not weigh these factors or even argue that these factors weigh in favor of
an injunction. As such, Exile respectfully requests that Plaintiffs’ request for an injunction be denied
and judgment in favor of Exile be issued on this issue.

VI. CONCLUSION

Plaintiffs have not presented the Court with admissible evidence necessary to support the
claims made in their Motion for Partial Summary Judgment. As such, Plaintiffs’ Motion for Partial
Summary Judgment should be denied. Moreover, Plaintiffs are not entitled to judgment as a matter
of law based upon the undisputed facts of this case. Rather, the undisputed facts of this case
demonstrate that Plaintiffs lack standing and the court does not have jurisdiction over this matter.
As such, Exile requests that its Cross Motion for Summary Judgment be granted, and this case be
dismissed in its entirely. Alternatively, Exile requests that the Court grant it partial summary
judgment on Counts I and II of Plaintiffs’ Petition, as well as the Estate’s request for Injunctive
Relief.

The Aftidavit presented by Fred as support for the Motion for Summary Judgment was made

in bad faith and, thus, Exile requests that the Court invoke the remedies available under lowa Code
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1.981(7) as it deems just and appropriate. Exile further requests any other relief the Court deems

just and appropriate.

EXILE BREWING COMPANY, LLC, Defendant,

By:_ /s/ Kristina J. Kamler
ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower
Omaha, Nebraska 68102
(402) 348-0900 Fax (402) 348-0904
Robert S. Keith, #AT0012066
rkeith@ekoklaw.com
Alexis M. Wright, #AT0013891
awright@ekoklaw.com
Kristina J. Kamler, #AT0009772

kkamler@ekoklaw.com

CERTIFICATE OF SERVICE

I hereby certify that on August 12, 2021, I electronically filed the foregoing with the lowa
Court System using the electronic filing system and will e-mail to the following:

Matthew G. Sease, #AT0010484
Scott M. Wadding, #AT0010447
Kylie E. Crawford, #AT0013381
Sease & Wadding
104 S.W. 4 St., Suite A
Des Moines, IA 50309
(515) 883-2222 Fax (515) 883-2233
msease@seasewadding.com
swadding@seasewadding.com
kcrawford@seasewadding.com

/s/ Kristina J. Kamler
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IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

ESTATE OF RUTH C. BISIGNANO, by and
through its administrator, FRED
HUNTSMAN, and ESTATE OF FRANK
BISIGNANO, as successor in interest to
RUTHIE BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

CASE NO. CVCV 060249

)

)

)

) REPLY TO STATEMENT OF DISPUTED
)  FACTS AND MEMORANDUM OF

) AUTHORITIES (SUPPORTING

) DEFEDANT’S REPLY IN SUPPORT OF
)

)

)

)

)

)

)

Plaintiffs, ITS CROSS MOTION FOR SUMMARY

JUDGMENT)
VS.

EXILE BREWING COMPANY, LLC,

Defendant.

COMES NOW Defendant, Exile Brewing Company, LLC (“Exile”), and hereby responds
to Plaintiffs’ Responses to Exile’s Statements of Fact Nos. 57 through 115. Notably, Exile
incorporates herein its original Response to Plaintiffs’ Statement of Facts, SOF Nos. 1 through 56.
For the sake of brevity, Exile only Replies to statements for which the Estates claim there is a
genuine dispute of material fact and cite to evidence to support that claim. Thus, if there is not an
“ESTATE RESPOSNE” listed, the Estate does not dispute the alleged fact or has not cited
evidence to support their dispute.

ADDITIONAL MATERIAL FACTS TO SUPPORT EXILE’S RESPONSE AND CROSS

MOTION FOR SUMMARY JUDGMENT

57. Fred was born December 3, 1954. Ex. 1, Fred Dep., 5:12-15.
58.  Heis not a genealogist, historian, or librarian that assists in finding historical materials.
Ex. 1, Fred Dep. 28:12-29:29.

59.  He has never been paid or compensated for doing historical research. /d.
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61.

62.

63.

64.
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As support for their Motion for Summary Judgment, Plaintiffs offered at least six
historical newspapers, magazines, and books that reminisce about Ruthie’s talent for
delivering beers on her bosom and her colorful life. Plaintiff’s SOF 33 — 39.

Ruthie, herself, sat with a journalist and gave interviews so that her story could be
published in 1976 and 1988, as well as remembered for generations to come. Ex. 14,
1976, Article and Ex. 15, 1988; Ex. 1, Fred Dep. 144:22- 147:2.

When she sat for those interviews, she took a photo. /d.

A photograph of Ruthie delivering beers on her bosom was also published with the
1976 living memoir that Ruthie provided to a local newspaper. /d.

ESTATES RESPONSE: It is not disputed that Ex. 14, contains a photograph of Ruthie
delivering beers on her bosom. The characterization that Ex. 14 is a “living memoir” is
disputed. It is further undisputed that, below the photograph, the article states “Pictures
of Ruthie like this one, taken in 1961, appeared in newspapers all over the world. She
still carriers a copy of the picture in her billfold. The article does not state who provided
the picture to the paper.

EXILE’S REPLY: The additional facts alleged are not material to the issues and do
not generate a genuine issue of material fact.

In the 1988 Article Ruthie recounted that she was paid $600 to provide photographs

that were published in the January 1954 edition of Vue magazine. Ex. 14, 1988 Article,

p. 2.

ESTATES RESPONSE: The “1988 Article” Speaks for itself, but it does not state this
and, therefore Paragraph 64 is disputed. Ex. 14, however, does state the Ruthie was
paid “$600 a page for that,” referring to the four page layout of Ruthie in the January
1954 issue of Vue magazine that included one photograph with the caption, “the dear
of beer.”

EXILE’S REPLY: The additional facts alleged are not material to the issues and do
not generate a genuine issue of material fact.
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The same newspaper story confirmed that Ruthie sold dozens of her pictures while
working in the tavern for $1, with a signature earning her another $1, and a “cute”
comment earning her another $1. /d.

ESTATES RESPONSE: The “1988 Article” Speaks for itself, but it does not state this
and, therefore Paragraph 65 is disputed. Ex. 14, however, states Ruthie “used to sell a
dozen of my pictures every night at the tavern. I got $1 for the picture, another $1 if |
signed my name and another $1 if I wrote something cute on it.” The foregoing quote
is not disputed.

EXILE’S REPLY: The additional facts alleged are not material to the issues and do
not generate a genuine issue of material fact.

Ruth C. Bisignano (“Ruth”) died intestate on February 4, 1993. Ex. 9, 1993 Ruth’s
Probate.

Upon her death, Ruthie’s tale was further publicized. Ex. 16, 1993 Article.

Frank filed a Petition for Administration and Appointment of Administrator on or about
March 8, 1993. Ex. 9, 1993 Ruth’s Probate.

ESTATES’ RESPONSE:

It is not known who filed the Petition for Administration and Appointment of
Administrator, but it is not disputed that a Petition for Administration and Appointment
of Administrator was filed on Frank Bisignano’s behalf on or about March 8, 1993.

EXILE’S REPLY: This argument only demonstrates the point - the original
proceedings should be considered final because Huntsman is ill-suited to know what
intentions Ruth or Frank Bisignano had for the disposition of their property upon their
respective deaths. In fact, Huntsman testified that he had absolutely no conversations
with Ruth Bisignano or Frank Bisignano regarding the maintenance of Ruthie’s name
and likeness after her passing. Ex. 1, Dep. Huntsman 47:4-49:5. And, Huntsman does
not know why Ruthie’s name and likeness were not included within the documents
settling their respective Estates. As it pertains to the use of Ruthie’s name and likness
after her death, Huntsman merely speculates that Frank “I don’t think Frank would
have been thinking of those things...” Id. at 48:2-6.

Frank prepared a Final Report and Inventory for Ruth’s Estate. Id. at 15-29.

ESTATES’ RESPONSE: Mr. William Wheatcraft, 7630 Hickman Road, Des Moines,
Iowa 50322 was the designated attorney for the Estate of Ruth C. Bisignano. Although
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it is not known who prepared the Final Report and Inventory for Ruthie’s Estate, it is
not disputed that a Report and Inventory was prepared on behalf of the Estate of Ruth
C. Bisignano during the administration of the Estate of Ruth C. Bisignano. It is not
disputed that Frank Bisignano signed the Report and Inventory.

EXILE’S REPLY: This argument only demonstrates the point - the original
proceedings should be considered final because Frank had the benefit of counsel to
advise him on how to settle Ruthie’s Estate, particularly what to include within the
Inventory and Final Report.

Frank did not include Ruthie’s name and likeness as property within his Final Report

and Inventory for Ruth’s Estate. /d.

ESTATES’ RESPONSE: The Report and Inventory for the Estate of Ruth C.
Bisignano speaks for itself. Paragraph 5 incorrectly presumes such information is to be
identified on a Report and Inventory. It is not disputed that the Ruthie’s “name and
likeness” are not separately identified and listed on the Report and Inventory for the
Estate of Ruth C. Bisignano, as such. It is not known what Exile means by the term
“include,” which is vague and ambiguous in this context.

EXILE’S REPLY: The Estates cite no authority whatsoever to support the position
that Ruthie’s name and likeness did not have to be identified on the Inventory and Final
Report to close her estate. Iowa Code § 633.477(9) is unambiguous and provides that
the Final Report shall include “[a]n accounting of all property coming into the hands
of the personal representative and a detailed accounting of all cash receipts and
disbursements. The accounting may be omitted if waived by all interested parties.” It
is obvious why — the Final Report must also include a statement as to whether or not
all statutory requirements pertaining to taxes (particularly estate and inheritance taxes)
have been complied with and whether there are any existing tax liens. lowa Code §
633.477(10). The Estates should not be allowed to disavow property ownership to
avoid paying estate and inheritance taxes, but decades later make a claim that the
Estates own property of substantial value that needs to be recovered distributed.

An Affidavit of Publication of Notice was filed, with a copy of the Notice, advising the
public, including Fred, that Frank would act as the administrator for Ruth’s Estate /d.
at p. 6.

Said Affidavit confirmed that publication of the notice was completed on March 18%,

1993 and, for a second time, on March 25, 1993. Id.
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Said Notice satisfied the requirements of lowa Code § 633.230.

ESTATES’ RESPONSE: Paragraph 73 is objected to because it states a legal
conclusion and is not a statement of fact.

EXILE’S REPLY: If the record consists only of the legal consequences flowing from
undisputed facts, the matter of law can be decided. See Farm Bureau Mt. Ins. Co. v.
Milne, 424 N.W.2d 422, 423 (1988). Because the Estates cited no evidence to support
a contrary conclusion there is no genuine issue of material fact on the legal consequence
flowing from the preceding undisputed facts as set forth in paragraphs 6 through 8
above.

An Order Approving the Final Report of the Administrator and approving the

distribution of Ruth’s property was entered on or about August 5, 1993. Id. at p. 34.

At that time, Frank was discharged of his obligation to further administer Ruth’s Estate

and Ruth’s Estate was closed. /d.

According to Fred Frank did not include Ruthie’s name and likeness in the Final Report

and Inventory for Ruth’s Estate because Frank “just didn’t think about it that way.” Ex.

1, Fred Dep. 47:23 —48:6.

ESTATES’ RESPONSE: Mr. Huntsman’s testimony speaks for itself, and this quote

mischaracterizes Mr. Huntsman’s testimony. It is not disputed that Mr. Huntsman

testified as follows:

Q. And why isn't her name and likeness included within this document anywhere?

A. Maybe Frank -- maybe there wasn't any and Frank would have never even thought
about that. That wouldn't have been something that would have been going through

his head.
Q. When you said "there wasn't any," what do you mean by that?

Q. You mean there wasn't any value to the name and likeness?

A. No. That there wasn't anything in place for that at the time. There wasn't any
mysterious -- anything set up to -- it wasn't as if there wasn't any capability for
value, but it's just that it wasn't there at the time.

Q. When you say "there wasn't capability for value," why was there no capability?

A. Because Frank —

A. Frank wouldn't -- I don't think Frank would have been thinking of those things,
especially at the time of his death. That wouldn’t have been something that would
have been on his mind.
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Defendant’s Ex. 1, Huntsman Depo. 47:[]3-48:6 (emphasis added).

EXILE’S REPLY: This testimony does speak for itself, the only reasonable
conclusion that can be drawn from the testimony is that Hunstman does not know what
Frank was thinking when he settled Ruth’s Estate, especially when Huntsman later
admitted to having no conversations with Ruth or Frank about the subject of this suit —

maintaining Ruthie’s name and likeness when Ruth and Frank passed away. See Ex.
1, Huntsman Dep. 48:11-49:5.

Frank was aware of this property right as Ruthie’s story is one that Fred had heard
during conversations in his family since the 1960°s and he has long considered his Aunt
Ruthie “a family treasure.” Id. at 72:21 — 73:19.

ESTATES’ RESPONSE: It is not disputed that Ruthie is a “family treasure” to her
family. Further, it is not disputed that the right of publicity, as such, is a property right
under Iowa law, as the Court held in this matter for, so far as the Estate knows, the first
time ever by an lowa state court. The inference that “Frank was aware” of this “right”
is unsupported by any competent facts introduced by Exile in the record and is belied
by the state of the law in the 1990s regarding the right of publicity in lowa and the
undisputed and uncontroverted testimony of Mr. Huntsman. Exile has not produced
any competent evidence from which a rational person could infer what Frank knew at
the time he administered Ruthie’s estate regarding the right of publicity.

EXILE’S REPLY: The Estates’ argument further demonstrates the point - the original
proceedings should be considered final because there is no competent evidence from
which a rational person could infer what Ruthie, Frank, and their heirs at law at the
time of their respective deaths knew about the right of publicity or what they wanted to
happen to Ruthie’s name and likeness had they known that a of right of publicity existed
in 1993 when Ruth passed, 1996 when Frank passed, when any of their other heirs
(particularly Frank’s siblings) passed, or in 2019 when Hunstman settled the estate of
his sister, Andrea Huntsman (who was also the administrator of Frank’s Estate).
Huntsman is too far removed from the original proceedings to provide any competent
testimony to support his claim that these Estates should be reopened because they
discovered a “new” cause of action known as the right to publicity.

With regards to the right of publicity, the Estates’ arguments gloss over the other
statutory law, common law, laws of other jurisdictions, and secondary authorities that
existed in when these Estates were settled. For example, in the collateral case, the
Estates assert as Count I a claim for appropriation of Ruthie’s name and likeness. See
Ex. 18, Aug. 18, 2020 Order, p. 3-4. This cause of action has existed in lowa since at
least 1977 when Winegard v. Larsen, 260 N.W.2d 816, 822 (1977) was decided. In
addition, for the Estates’ collateral case against Exile, the District Court for Polk
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County relied upon authority authored in 1995 to hold that a right of publicity should
be recognized in lowa. See Restatement (Third) of Unfair Competition § 46 cmts. B, g
(Am. L. Inst. 1995). Similarly, the Estates have filed a claim for trademark
infringement against Exile. Ex. 15, Complaint, p. 17. Iowa Courts have recognized a
common-law right in trademarks “for many years.” Id.; see also Pundzak, Inc. v. Cook,
500 N.W.2d 424 (1993) (noting that common law trademark claims have been
recognized in lowa since 1880). Going beyond lowa’s common law (as the Estates did
to argue that a cause of action for a right to publicity should be adopted in lowa)
multiple other courts in other jurisdictions weighed in on the issue before these Estates
were originally settled. See Haelan Lab’ys, Inc. v. Topps Chewing Cum, Inc., 202 F.2d
866, 868 (2d Cir. 1953) (it is common knowledge that many prominent persons...
would feel sorely deprived if they no longer received money for authorizing
advertisements, popularizing their countenance, displayed in newspapers, magazines,
busses, trains and subways); Presley’s Estate v. Russen, 513 F.Supp. 1339, 1350
(D.N.J. 1981) (Elvis Presley’s right of publicity survived his death and became part of
Presley’s estate); Martin Luther King, Jr. Center for Social Change, Inc. v. American
Heritage Products, Inc., 250 Ga. 135 (1983) (the right of publicity survives the death
of its owner and is inheritable and devisable); Onasis v. Christian Dior-N.Y., Inc., 472
N.Y.S.2d 254, 262 (Sup. Ct. 1984) (Jacqueline Kennedy Onassis successfully enjoined
the use of a “look-alike” in commercial advertisements); Elvis Presley Int’s Memorial
Foundation v. Crowell, 733 S.W.2d 89,99 (Tenn. Ct. App. 1987) (collecting cases and
observing Elvis Presley’s right to publicity survived his death).

Overall, if Ruth or Frank wanted to protect Ruthie’s name and likeness from future
commercial use by others they had every opportunity to research, comply with
trademark laws, identify Ruthie’s name and likeness in the Inventories and Final
Reports for these Estates, or create a will to pass Ruthie’s name and likeness on to their
heirs. The decisions of Frank, Andrea, and Huntsman to not avail themselves of the
laws then and there existing could only support an inference that Ruth, Frank, and
Andrea had no intention to identify Ruthie’s name and likeness as a property right that
they intended to devise and distribute to their heirs. To that end, it is not insignificant
that both Ruth and Frank died intestate and without wills demonstrating their intention
to devise and distribute their property upon their deaths. lowa Code § 633.3. et. seq.
Had they wanted to ensure Ruthie’s name and likeness was passed to Huntsman, Ruth
and Frank could have created a will expressing that intent before they passed away in
1993 and 1996, respectively.

Most importantly, the issue before this Court is not to determine what Ruth and Frank’s
intentions concerning the distribution of Ruth’s name and likenss. Rather, it is to
determine whether this Court has jurisdiction to reopen the Estate of Ruthie Bisignano
and the Estate of Frank Bisignano. The only argument presented by Huntsman that the
Estates should be reopened is his claim that the Estates can be reopened for
administration under lowa Code § 633.489 because other property has been discovered
and necessary acts remain unperformed. The Estates Response confirms that Ruthie’s
name and likeness is a property right that existed when Ruth and Frank passed away.
Huntsman argues that Frank was not aware of the property right when he settled Ruth’s
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Estate in 1993; Andrea was not aware of Ruthie’s name and likeness when she settled
Frank’s Estate in 1996; and Huntsman was not aware of Ruthie’s name and likeness
when he settled Andrea’s Estate in 2019 (after Exile had been using Ruthie’s name and
likeness for more than five years). The argument strains credulity given that each of
these prior administrators/representatives had a fiduciary duty to properly administer,
inventory, and account for the assets in each Estate they settled. lowa Code § 633.155,
et. seq.

Moreover, it is undisputed that the burden of proving jurisdiction rests with Huntsman,
as he is the one who must plead a jurisdictional basis in his Petition to Reopen the
Estates. 8 la. Prac., Civil Litigation Handbook § 64:18. Huntsman cannot confer
jurisdiction upon the Probate Court through his agreement. In re Estate of Falck, 672
N.W.2d 785 (2003) (a party cannot waive or vest by consent subject matter jurisdiction;
a party cannot confer subject matter jurisdiction on the court by an act or procedure).
Thus, Huntsman has the burden of producing competent evidence that he has
discovered “other property” or a necessary act remains unperformed. Thus,
Huntsman’s argument that “Exile has not produced any competent evidence from
which a rational person could infer what Frank knew at the time he administered
Ruthie’s estate regarding the right of publicity” only bolsters the point. It is not Exile’s
burden to prove what Frank knew at the time he administered Ruthie’s Estate regarding
the right of publicity. That burden rests with Huntsman who petitioned to reopen these
Estates.

Huntsman does not have competent evidence from which a rational person could infer
that Frank did not know that Ruth owned a right to publicity for her name and likeness
at the time of her death that could be distributed, waived, or disclaimed when he
administered Ruth’s Estate. Huntsman’s relationship with Ruth and Frank was so
attenuated that he did not even attend their funerals. /d. at 32:25-33:11. Thus,
Huntsman’s testimony regarding what he “thinks” Ruth and Frank would have been
thinking about the disposition of their property upon their deaths does not meet this
burden, particularly when Huntsman later admitted to having no conversations with
Ruth or Frank about the subject of this suit — maintaining Ruthie’s name and likeness
when Ruth and Frank passed away. See Ex. 1, Huntsman Dep. 48:11-49:5.

Fred was not involved in the 1993 probate proceedings to settle Ruthe’s Estate. /d.
ESTATES’ RESPONSE: It is not known what Exile means by “not involved,” which
is vague and ambiguous, and Exile’s factual assertion is not supported by its citation.
It is undisputed that Mr. Huntsman was not the administrator of Ruthie’s Estate in 1993.
EXILE’S REPLY: Huntsman’s name appears no where in the proceedings to
administer and distribute Ruth’s Estate in 1993. Ex. 6, 1993 Ruth’s Probate.

Fred did not file a timely appeal of the Final Order closing Ruth’s Estate. /d.
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Frank died intestate on November 17, 1996. Ex. 10, Frank’s Probate, p. 42 and 43.
Andrea Huntsman (“Andrea”) filed a Petition for Administration and Appointment of
Administrator of Frank’s Estate on or about November 20, 1996. Id.

An Affidavit of Publication of Notice was filed, with a copy of the Notice advising the
public that Andrea, Fred’s sister, would act as the administrator for Frank’s Estate. /d.
atp. 37.

Said Affidavit confirmed that publication of the notice was completed on December
19, 1996 and, for a second time, on December 26, 1996. Id.

Thus, the notice requirements of lowa Code 633.230, et. seq. were complied with.

ESTATES’ RESPONSE: The statement contained in Paragraph [22] is a legal
conclusion and is not a factual assertion.

EXILE’S REPLY: If the record consists only of the legal consequences flowing from
undisputed facts, the matter of law can be decided. See Milne, 424 N.W.2d at 423.
Because the Estates cited to evidence to support a contrary legal conclusion there is no
genuine issue of material fact on the legal consequence flowing from the preceding
undisputed facts as set forth in paragraphs 19 through 21 above.

Pursuant to Iowa Code § 633.219, Frank’s heirs at law were his then living siblings,
who were identified in the Probate materials as: Barbara Hammand, Alfonso Bisignano,
and Rose Medici. Id. at 43.

ESTATES’ RESPONSE: It is undisputed that Frank’s heirs were Barbara Hamand,
Alfonso Bisignano, and Rose Medici, as identified on page 43 of Defendant’s Exhibit
7. The remainder of the statement contained in Paragraph 23 is a legal conclusion and
not a statement of fact.

EXILE’S REPLY: If the record consists only of the legal consequences flowing from
undisputed facts, the matter of law can be decided. See Milne, 424 N.W.2d at 423.
Because the Estates cited to evidence to support a contrary legal conclusion there is no
genuine issue of material fact on the legal consequence flowing from the preceding
undisputed facts as set forth in paragraphs 23 above.
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All such persons expressly waived “notice of the time and place of hearing on the Final
Report and consent to the entry of an Order approving the Final Report in all respects,
closing the Estate, and discharging the Personal Representative.” Id. at 46-48.

The Order Approving the Final Report was entered on August 21, 1999. Id. atp. 51. At
that time, the Administration of Frank’s Estate was closed and Andrea was discharged
of her obligations to represent the Estate. /d.

Nothing in the Final Report approved by this Order itemized Ruthie’s name and
likeness as property owned by Frank’s Estate. Id. at 27-37.

Fred is the son of Barbara Hammand Frank’s sister, who passed away sometime after
Frank’s death. Ex. 1, Fred Dep. 11:1-11.

Fred was not involved in Frank’s Probate proceedings. Ex. 10, Frank’s Probate.
ESTATES’ RESPONSE: It is not known what Exile means by “not involved,”
which 1s vague and ambiguous and therefore not undisputed. Mr.
Huntsman is the administrator of the Estate of Frank Bisignano and
Andrea Huntsman, Mr. Huntsman’s sister, was the original administrator

of the Estate of Frank Bisignano in the 1990’s.

EXILE’S REPLY: Huntsman’s name appears no where in the proceedings to
administer and distribute Frank’s Estate in 1996. Ex. 7, 1996 Frank’s Probate.

Fred did not appeal the Final Order that closed Frank’s Probate proceedings. /d.
Fred’s sister, Andrea, passed away on April 14, 2019. Ex. 11, Andrea’s Final Report.
Fred served as Andrea’s guardian and conservator starting in 2017. Id.

As required, on August 1, 2019, Fred filed a Final Report to settle Andrea’s Estate. /d.
ESTATES’ RESPONSE: It is not known what Exile means when it says “[a]s
required” and “Andrea’s Estate,” so this portion of Paragraph [32] is not undisputed
because it is vague and ambiguous. It is undisputed that, on August 1, 2019, a Final
Report of the Conservator was filed in In re Guardianship and Conservatorship of

Andrea E Huntsman, CPR071144, which, as its caption suggests, was a guardian and
conservatorship proceeding. It is further undisputed that Mr. Huntsman signed the Final
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Report of the Conservator and that he signed the report in his capacity as a Conservator
in that proceeding.

EXILE’S REPLY: Nothing in the Estates Response is material to the issue that should
not be decided — whether this Court has jurisdiction to reopen these Estates. The fact
remains that, as the Conservator responsible for winding up Andrea’s estate, Huntsman
had a fiduciary obligation to place all property owned by Andrea on the Inventory and
Final Report to distribute Andrea’s property upon her death. lowa Code § 633.155, et.
seq.

On the same day, Fred filed a receipt and waiver. Ex. 12, Andrea Receipt and Waiver.

In doing so, Fred expressly: “waived further accounting and production of vouchers

and notice of hearing on said final report and hereby consents that the Court enter an

order approving said Final Report in all respects, closing said estate, and discharging

such fiduciary.” Id.

On August 9, 2019, the Court entered an Order approving the final conservatorship
report and closing the estate. Ex. 13, Andrea Order Approving Final Report.

As of 2014, Fred was aware of Exile’s use of Ruthie’s name and likeness. Ex. 1,
Huntsman, Dep. 59:5-12; 154:8-12; Ex. 11, Andrea Final Report.

ESTATES’ RESPONSE: The following testimony of Mr. Huntsman is not disputed
and 1s uncontroverted by Exile:

Q. In terms of your communications with Andrea, did she ever report to you that, "Hey,
Exile is using Ruthie's name and likeness"?

She did.

When did she report that to you first?

Well, thinking of the exact dates is difficult, but [ remember - - let me think about
this. It might have been right around 2014.

At that time did you and Andrea decide to send a cease and desist letter to Exile?
No.

Why not?

Well, I think -- I think at that time things just weren't -- nobody had formulated
much of a -- you know, of anything on that at that time. I just think it just -- it
wasn't anything that struck us right away. Plus, you know, that's something that for
sure we would have brought to, you know, the rest of our cousins and people to get
involved or something to that extent. Plus, you know, we probably wouldn't have

TR POX
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had a clear idea of, you know, what the situation was at that time, so I think that's
probably why. Plus, I think at that point I don't know if that would have been an -
something that I would have gone in with my sister at that point in time because of
her state. It isn't something that I would have probably taken on with her.

Q. Why do you say you wouldn't have taken that on with her? What would have

Ex.

Ex.

prevented that?

Her just -- probably her beginning into dementia. I probably just wouldn't have felt
at that particular time that that was something for us to pursue, for she and I to
pursue.

1, Huntsman Depo. 59:9-60:19.

In terms of your development of this claim, when did you first decide to pursue a
suit against Exile?

Well, I think the process kind of has been -- you know, just kind of developed, kind
of an ongoing sort of thing here. I think at first, I think being out in Seattle and not
being around it much, it just wasn't there staring me in the eyes as much back then,
but I think as time kind of went along, I think -- I think, you know, my wife and I,
we'd talk about it and I think — first off, I have to say, I think I was always under
the assumption that probably Exile had done everything they were supposed to do,
like that they probably had gotten approval some way and had some legal ability to
do this with Aunt Ruth. So I think that was just what I would -- I think we would
just think like, wouldn't somebody -- wouldn't somebody go ahead and check in
with an attorney to get all their I's dotted and their T's crossed to make sure they
were doing this legally and correct? So I think we just kind of made the assumption
that they did what they should have done. And then I think -- I think when it really
happened was I hadn't seen my cousins for quite a while, and of course they all
came to my sister's funeral. And we went out and had dinner together afterwards,
and we had never actually been together to talk about this before. And I just asked
them, you know, straight out, I said, "Did anybody give Exile permission or did
Exile ask anybody for permission for this?" And all of them said, "No, absolutely
not."

1, Huntsman Depo. 62:14-63:

Also, Exile’s question to Mr. Huntsman on page 154 refers generally to Exile’s
products, services, and use. It does not ask about Mr. Huntsman’s knowledge Exile’s
use of Ruthie’s identity.

Defendant’s Ex. 1, Huntsman Depo. 154:8-12.

EXILE’S REPLY: The testimony cited does nothing more than bolster the conclusion
that this Court does not have jurisdiction to reopen Ruth and Frank’s Estates under
Iowa Code § 633.489. Said statutes only allow for re-opening the administration of an
estate when there is “other property discovered, if any necessary act remains
unperformed, or for any other proper cause.”

12
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The burden of proving jurisdiction rests with Huntsman, as he is the one who must
plead a jurisdictional basis in his Petition to Reopen the Estates. 8 Ia. Prac., Civil
Litigation Handbook § 64:18. Huntsman cannot confer jurisdiction upon the Probate
Court through his agreement. /n re Estate of Falck, 672 N.W.2d 785 (2003) (a party
cannot waive or vest by consent subject matter jurisdiction; a party cannot confer
subject matter jurisdiction on the court by an act or procedure). Thus, Huntsman has
the burden of producing competent evidence that he has discovered “other property” or
a necessary act remains unperformed.

The testimony above demonstrates that Huntsman had suspicions about whether the
family could pursue a claim against Exile for their use of Ruthie’s name and likeness
as of 2014. There was nothing preventing Huntsman from contacting his cousins to
follow-up on the matter when he was appointed the conservator of Andrea’s estate in
2017. And, pursuant to lowa Code § 633.155, et. seq. Huntsman had a fiduciary duty
to dot his “I’s” and cross his “T”’s when acting as the conservator for her property. Yet
the first time Huntsman inquired about the issue was when he returned to Iowa for
Andrea’s funeral services. Those services occurred on April 18, 2019. Ex. 19, Andrea
Obituary. Yet, on August 1, 2019, Huntsman filed a Final Report to settle Andrea’s
Estate, failing to identify Ruthie’s name and likeness on Andrea’s Final Report so that
her share of the same could be distributed in accordance with lowa’s Probate Code. /d.
The inherent problem being, if Huntsman is allowed to reopen Ruth and Frank’s Estates
he is necessarily admitting to breaching the fiduciary obligations that he owed to his
sister, Andrea, when settling her affairs.

Iowa recognizes the doctrine of res judicata. The final probate decree, in other words,
has res judicata effect on everyone who has been given notice. Youngblut v. Youngblut,
945 N.W.2d 25, 37 (Iowa 2020), reh'g denied (July 17, 2020). Not only was Huntsman
on notice of Ruth and Frank’s probate proceedings, in 1993 and 1996, he was also on
notice of Andrea’s probate proceedings and had a fiduciary duty to responsibly
administer them. Huntsman’s failure to identify Ruthie’s name and likeness during
Andrea’s proceedings and his waiver of any claims not identified on the Final Report
for Andrea’s proceedings, combined with the Court’s Order Approving the distribution
of Andrea’s estate is res judicata on Huntsman’s claim that Ruth and Frank’s Estates
should now be reopened. More specifically, it precludes Huntsman from arguing that
there is newly discovered property or a “necessary act that remains unperformed.”
Huntsman had the opportunity to identify that property when administering Andrea’s
estate; he also had the opportunity to perform the necessary act of trying to reopen Ruth
and Frank’s estates when he administered Andrea’s estate. Huntsman failed to do either
of these actions when settling Andrea’s estate. In other words, in order to pursue this
action, Huntsman had to start with reopening the estate of his closest deceased kin, his
sister, then his mother, then Frank, then Ruth. Because he is precluded from reopening
Andrea’s estate he is also precluded from reopening Frank and Ruth’s estates.

13
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Despite knowing about Exile’s use of Ruthie’s name and likeness, Fred did not include
Ruthie’s name and likeness in the Final Report for Andrea’s Estate. /d.

ESTATES’ RESPONSE: Paragraph 99, as phrased, is argumentative and for that
reason it is not undisputed. Also, it is not known what Exile means by “Andrea’s
Estate.” The documents filed in /n re Guardianship and Conservatorship of Andrea E
Huntsman, GCPR071144 are not disputed and speak for themselves.

The Estate also incorporates by reference the undisputed testimony of Mr. Huntsman,
as set forth in its response to Paragraph 98.

EXILE’S REPLY: The Estates’ Response is completely irrelevant to the issue now
before the Court. The evidence cited does not establish that the Probate Court has
jurisdiction to reopen Ruth and Frank’s Estates under lowa Code § 633.489. Said
statutes allow for re-opening the administration of an estate only when there is “other
property discovered, if any necessary act remains unperformed, or for any other proper
cause.” Nothing in the statute authorizes reopening an estate to discover whether
another’s use of property allegedly owned by the estate is permissive or not.

From 2014 to 2020, no person within the alleged line of succession for Ruth’s Estate
sent Exile a cease and desist letter or otherwise contacted Exile to object to their use of
Ruthie’s name and likeness. /d. at 59:8-60:11.

ESTATES’ RESPONSE: The Estate objected to Exile’s use of Ruthie’s identity on
June 1, 2020, almost immediately upon being reopened and approximately one year
after the family learned that Exile had not obtained permission from Ruthie’s family to
use Ruthie’s name and identity. The Estate incorporates by reference the undisputed
testimony of Mr. Huntsman, as set forth in its response to Paragraph 36. It is also
undisputed that Exile did not contact anyone in within Ruthie’s line of succession for
permission to use Ruthie’s identity.

EXILE’S REPLY: The Estates’ Response is completely irrelevant to the issue now
before the Court. The evidence cited does not establish that the Probate Court has
jurisdiction to reopen Ruth and Frank’s Estates under Iowa Code § 633.489. Said
statutes allow for re-opening the administration of an estate only when there is “other
property discovered, if any necessary act remains unperformed, or for any other proper
cause.” Nothing in the statute authorizes reopening an estate to discover whether
another’s use of property allegedly owned by the estate is permissive or not.
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In 2012, Exile wanted generations of Iowans to know the history of Ruthie and her
contributions to the beer and restaurant industry, as well as to stimulate discussions

about women’s rights. Ex. 27, Exile Ans. No. 4.

ESTATES’ RESPONSE: It is undisputed that Exile has stated this fact under oath in
providing its interrogatory answers. The substance, however, is disputed because it is
belied by Exile’s use of Ruthie’s name and identity on its beer and non-beer products
that are wholly unrelated to Ruthie, advertising and marketing, social media, and other
public statements set forth in the Estate’s summary judgment exhibits. Plaintiffs’
Exhibits 11-21. The Estate incorporates by reference its discussion on the
“newsworthiness” doctrine in its Reply and Memorandum of Authorities in Support of
its Resistance to Exile’s Cross- Motion for Summary Judgment.

EXILE’S REPLY: The Estates’ Response is completely irrelevant to the issues.
Mainly, this evidence is offered on the issue of Exile’s intent. None of the evidence
cited by the Estates demonstrates that Exile intentionally misappropriated Ruthie’s
name and likeness.

Prior to commencing the use of Ruthie’s name and likeness:

a. searched for trademarks and products being sold under the name “Ruthie”
b. searched for pictures of Ruthie

c. searched for an estate for Ruthie

d. contacted individuals who know Ruthie and attempted to locate her heirs.
1d.

ESTATES’ RESPONSE: It is undisputed that Exile has stated under oath that it
performed these acts. Exile has yet to produce any competent evidence corroborating
these assertions and no depositions of the individuals alleged to have performed these
acts has been taken. The Estate, therefore, disputes Paragraph 40. However, if true,
Paragraph 40 demonstrates Exile’s knowledge of its need to obtain consent from
Ruthie’s family but failed to do so, which is not disputed.

EXILE’S REPLY: The Estates’ Response is completely irrelevant to the issues.
Mainly, this evidence is offered on the issue of Exile’s intent. None of the evidence
cited by the Estates demonstrates that Exile intentionally misappropriated Ruthie’s
name and likeness.
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Exile has incurred considerable expense preserving and promoting Ruthie’s story; for
example it purchased a sponsorship of the lowa State Fair at the cost of $15,000. Ex.
28, Sponsorship Agreement, p. 4.

ESTATES’ RESPONSE: Disputed. A §15,000 paid sponsorship is not a
“considerable expense.” In any event, any expenditures Exile has made is eclipsed by
the millions it has made in profits by exploiting Ruthie’s identity. Defendant’s Ex. 25
(showing Exile’s profits). Exile has presented no evidence disputing that it has reaped
millions of dollars in profits from its exploitation of Ruthie.

EXILE’S REPLY: The Estates’ Response is completely irrelevant to the issues before
this Court and not supported by evidence. Mainly, Exile offers this evidence to
demonstrate the harm suffered by Exile in comparison to the harm suffered by the
Estates, which is necessary under the 8" Circuit’s balancing test for determining
whether a use is protected by the first amendment right to free speech. It is likewise
offered to demonstrate Exile’s legitimate interests, that would be harmed if the Estates
were granted an injunction. Because the Estates have offered no evidence of their own
harm or justified their own misconduct in delaying the filing of these proceedings the
Estate cannot argue that it will incur legitimate harm that outweighs Exile’s legitimate
interests.

On December 5, 2019 Exile filed an Application to trademark the name “RUTHIE”
with the U.S. PTO. Ex. 18, Trademark Application.

ESTATES’ RESPONSE: Plaintiffs’ object to the factual assertion in Paragraph 104
and Exhibit 18 as irrelevant (Iowa R. Evid. 5.401), its probative value is substantially
outweighed by a danger of unfair prejudice, confusing the issues, misleading the jury,
and wasting time (5.403), and hearsay (5.802). In addition, Exile failed to present
competent evidence to establish the authenticity and foundation for Exhibit 18 and facts
to be drawn therefrom, as reflected in Paragraph 104, for purposes of summary
judgment.

EXILE’S REPLY: Exile’s Trademark Application, publication, and registration are
self-authenticating under lowa R. Evid. 5.902(1). And, these materials are not hearsay
under Iow R. Evid. 5.803(6) and (8).

The evidence is relevant because it demonstrates that Exile is a good faith purchaser
for value vesting Exile with a legitimate interest in the intellectual property that is the
subject of Huntsman’s request to re-administer the estates of Ruth and Frank and obtain
an injunction to prevent Exile’s use of Ruthie’s name and likeness. To that end, there
is a logical underlying policy of having a time limit for claims by or against a probated
estate. In re Estate of Sampson, 838 N.W.2d 663 (2013). At some point, it is desirable
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for the distribution of an estate to be recognized as final, even if there was some flaw
in the proceeding, such as failure to give formal notice to potential beneficiaries or, in
this case, a failure to list intellectual property on the inventory. As explained in the
Estate of Sampson, assets need to be marketable, and recipients of estate property need
to be able to move on with their affairs. /d.

Marketability is of particular concern when evaluating intellectual property rights, such
as the right to publicity or trademarks. As recently explained in a University of lowa
Law Review article, even though many courts would acknowledge a postmortem right
of publicity, lowa should avoid an unlimited “inheritable commercial right” because it
would create a small monopoly and disincentivize creative activities that benefit society
and promote economic growth. How can lowans Effectively Prevent the Commercial
Misappropriation of Their ldentities? Why lowa Needs a Right of Publicity Statute, 106
IALR 411 at 439 (Nov. 2020). Many states that have adopted a statutory right of
publicity have adopted a broad range of limitations on that right, ranging from 10 to
100 years post mortem. /d. Other states require that the heirs exploit the deceased’s
identity to retain the right to publicity. /d. Said law review article proposed allowing
an heir to enforce an individual’s right of publicity for up to 25 years after that
individual’s death. /d. If this recommendation were adopted, Huntsman’s claim would
be barred because Ruth passed away in 1993, 27 years before Huntsman filed this suit.

Importantly, neither this Court nor the District Court have to complete the complicated
analysis as to what limitations should be placed upon an inherited right to publicity.
This is because the proper limitation for all of Huntsman’s claims, absent a legislative
adoption of a right to publicity, is simply applying the existing statutory bar for
reopening closed estates set forth in Iowa Code § 633.487.

Exile sought consent to use Ruthie’s name and likeness in association with its products
and services from the federal government. /d.

ESTATES’ RESPONSE: Plaintiffs’ object to the factual assertion in Paragraph 105
and Exhibit 18 as irrelevant (Iowa R. Evid. 5.401), its probative value is substantially
outweighed by a danger of unfair prejudice, confusing the issues, misleading the jury,
and wasting time (5.403), and hearsay (5.802). In addition, Exile failed to present
competent evidence to establish the authenticity and foundation for Exhibit 12 and facts
to be drawn therefrom, as reflected in Paragraph 105, for purposes of summary
judgment.

The factual assertion in Paragraph 105 is erroneous and for that reason is disputed. No
rational person could conclude any trademark application seeks “consent” to use
someone’s right of publicity “from the federal government.” A trademark is wholly
legally and factually distinct from the right of publicity, and Exile’s assertion in
Paragraph 105 erroneously conflates the two.
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EXILE’S REPLY: Exile incorporates herein its Reply to the preceding paragraph. The
passage of a person’s name and likeness into the public domain is discussed in the
recent law review article titled How can lowans Effectively Prevent the Commercial
Misappropriation of Their Identities? Why lowa Needs a Right of Publicity Statute, 106
IALR 411 at 439 (Nov. 2020). As such, certainly more than one rational person has
contemplated the possibility that Ruthie’s name and likeness could pass into the pubic
domain with a subsequent acquiring the right to use that name and likeness through
trademark, copyright, or other intellectual property laws.

Tellingly, the Estates cite no evidence or legal authority to support the assertion that
the “Exile’s assertion of fact is erroneous.” And, the Estates ignore the fact that they
pled trademark infringement in their Complaint against Exile. Ex. 15, Complaint, p.
17. Taking the Estates at their word and assuming Ruthie had a trademark at some point
in time, those responsible for settling her estate had an obligation to account for said
trademark when settling her estate. Their failure to do so bars this subsequent claim
that Ruth and Frank held trademarks that are now allegedly being infringed by Exile.

Further, the Estates’ Response is completely irrelevant to the issue now before the
Court. The Estates cited no evidence to establish that this Probate Court has jurisdiction
to reopen Ruth and Frank’s Estates under lowa Code § 633.489. Said statute allows for
re-opening the administration of an estate only when “other property is discovered, if
any necessary act remains unperformed, or for any other proper cause.” Nothing in the
statute authorizes reopening an estate to pursue and develop novel legal theories
surrounding intellectual property rights, particularly when the deceased person did not
take any steps to acknowledge, protect, inventory, or devise those rights upon their
death. The Estates objection does not meet Huntsman’s burden of producing evidence
to support this court’s jurisdiction to reopen the Estates, as he has requested.

As required by federal trademark laws, Exile’s proposed trademark was published in
the US PTO’s Official Gazette on December 29, 2020. Ex. 19, US PTO Trademark
Search System.

ESTATES’ RESPONSE: Plaintiffs’ object to the factual assertion in Paragraph 105
as irrelevant (Iowa R. Evid. 5.401), its probative value is substantially outweighed by
a danger of unfair prejudice, confusing the issues, misleading the jury, and wasting
time (5.403), and hearsay (5.802). In addition, Exile failed to present competent
evidence to establish the authenticity and foundation for Exhibit 18 and facts to be
drawn therefrom, as reflected in Paragraph 106, for purposes of summary judgment

EXILE’S REPLY: Exile incorporates herein its Reply in support of paragraphs 103
through 105.
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Exile incurred both the cost of this application, $275 and the fees of its attorney,
Camille Urban to file this application. /d. at p. 4.

ESTATES’ RESPONSE: Plaintiffs’ object to the factual assertion in Paragraph 107
and Exhibit 18 as irrelevant (Iowa R. Evid. 5.401), its probative value is substantially
outweighed by a danger of unfair prejudice, confusing the issues, misleading the jury,
and wasting time (5.403), and hearsay (5.802). In addition, Exile failed to present
competent evidence to establish the authenticity and foundation for Exhibit 18 and facts
to be drawn therefrom, as reflected in Paragraph 107, for purposes of summary
judgment.

EXILE’S REPLY: Exile incorporates herein its Reply in support of paragraphs 103
through 105.

Registration for the mark “RUTHIE” has been issued by the US PTO authorizing Exile
to use the name in association with its products and services.

ESTATES’ RESPONSE: Plaintiffs’ object to the factual assertion in Paragraph 108
(Iowa R. Evid. 5.401), its probative value is substantially outweighed by a danger of
unfair prejudice, confusing the issues, misleading the jury, and wasting time (5.403),
and hearsay (5.802). In addition, Exile failed to present competent evidence to establish
the authenticity and foundation for the factual statement contained in Paragraph 108,
for purposes of summary judgment.

EXILE’S REPLY: Exile incorporates herein its Reply in support of paragraphs 103
through 105. In addition, Exile notes that the evidence to support the statements of fact
in Paragraph 108 are Exhibit 18 through 20.

Huntsman testified that Exile’s use of Ruthie’s name and likeness is not “highly
offensive” in the risqué or indecent sense of the term. Ex. 1, Huntman Dep. 149:15-
150:2.

The Estate of Frank confirmed in its Answers to Interrogatories that it has never
developed a business plan that involved the use of Ruthie’s name or likeness. Ex. 24,

Ans. Nos. 24 and 25.

ESTATES’ RESPONSE: It is not disputed that the Estate of Frank’s answer to
Interrogatory No. 24, which speaks for itself, states:
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INTERROGATORY NO. 14: Have you, Fred Huntsman, either individually or as the
administrator of Frank Bisignano’s Estate or the administrator of Ruthie Bisignano’s
Estate ever developed a business plan that involved the use of Ruthie’s name and
likeness in any way?

ANSWER:

Plaintiff objects to this Interrogatory to the extent it seeks information protected by the
attorney-client privilege, the work product doctrine, and/or constitutes trial preparation
materials. Plaintiff also objects to this Interrogatory as vague and ambiguous to the
extent it requests a “business plan” without definition. Subject to and without waiving
these objections, Plaintiff responds as follows: Plaintiff believes Ruthie’s name and
likeness have significant value, but Plaintiff has not written a “business plan”
responsive to this Interrogatory.

EXILE’S REPLY: The Estates’ Response is completely irrelevant to the issues before
this Court and not supported by evidence. Mainly, Exile offers this evidence to
demonstrate the harm suffered by Exile in comparison to the harm suffered by the
Estates, which is necessary under the 8" Circuit’s balancing test for determining
whether a use is protected by the first amendment right to free speech. It is likewise
offered to demonstrate Exile’s legitimate interests, that would be harmed if the Estates
were granted an injunction. Because the Estates have offered no evidence of their own
harm or justified their own misconduct in delaying the filing of these proceedings the

Estate cannot argue that it will incur legitimate harm that outweighs Exile’s legitimate
interests.

Fred admitted the same during his deposition when he testified:
Q. So from 1970 to 2012, is there any product or service upon which Ruthie’s name
and likeness was used with the consent of Ruthie’s family?
A. No.
Q. [I]n that time frame after Frank passed away [1996] until 2011, is there anything
that the heirs to Frank Bisignano did to publish Ruthie’s name and image or use
it in conjunction with a product or service.

A. No.

Ex. 1, Fred Dep. 154:19-155:7.
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ESTATES’ RESPONSE: The quoted passages from Mr. Huntsman deposition are not
disputed. The Estate disputes the characterization that this is an “admission” of any
kind. When asked specifically about Mr. Huntsman’s individual plans he testified that
Exile’s use of Ruthie’s identity was preventing the development of plans for the use of
Ruthie’s identity:

Q. Right now at this point in time, do you have any plan to use Ruthie's name and
likeness in conjunction with any product, service, or publication?

Possibly.

How so?

I don't think we've even gotten — we haven't really -- I think we haven't
really come to that bridge yet because I think we're trying to get through
this preliminary obstacle before I think we can really decide kind of what
we've got going on. I mean, we have to jump these hurdles first before I
think we can kind of decide on what we're going to do. We would like to
partner with people with some opportunities, but I think Exile's kind of
got us tied up right now.

>R >

Defendant’s Ex. 1, Huntsman Depo. 142:13-143:5

EXILE’S REPLY: The Estates’ Response is completely irrelevant to the issues before
this Court and not supported by evidence. Mainly, Exile offers this evidence to
demonstrate the harm suffered by Exile in comparison to the harm suffered by the
Estates, which is necessary under the 8" Circuit’s balancing test for determining
whether a use is protected by the first amendment right to free speech. It is likewise
offered to demonstrate Exile’s legitimate interests, that would be harmed if the Estates
were granted an injunction. Because the Estates have offered no evidence of their own
harm or justified their own misconduct in delaying the filing of these proceedings the
Estate cannot argue that it will incur legitimate harm that outweighs Exile’s legitimate
interests.

Huntsman does not even have a plan for commercial use of Ruthie’s name and likeness
in the future. Id. at 140:14 — 141:15 (“I don’t know if we’ve completely formulated
those™).

ESTATES’ RESPONSE: Paragraph 112, as phrased, is argumentative and is disputed.
It is not disputed that Mr. Huntsman testified as follows:

Q. And as the administrator of the estate, do you believe Ruthie's legacy
should be kept alive in the future?

A. Yes.
Q. How do you intend to keep that legacy alive?
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A. Well, I would like to move forward with always part — having family as
the partner moving forward and having the control of how her image is
used, getting permission to have it used, and that's the way we would
like to move forward.

If Exile decides to no longer use Ruthie's image, how would you keep her legacy
alive?

Well, you know, I think there could be other opportunities.

What do you think those opportunities would be?

Well, I don't know if we've completely formulated those so far because we've been
kind of stuck trying to go through this process first with Exile, so I think we -- a lot
of things are on hold as far as opportunities.

o> R

Defendant’s Ex. 1, Huntsman Depo. 140:17-141:15.

EXILE’S REPLY: The Estates’ Response is completely irrelevant to the issues before
this Court and not supported by evidence. Mainly, Exile offers this evidence to
demonstrate the harm suffered by Exile in comparison to the harm suffered by the
Estates, which is necessary under the 8" Circuit’s balancing test for determining
whether a use is protected by the first amendment right to free speech. It is likewise
offered to demonstrate Exile’s legitimate interests, that would be harmed if the Estates
were granted an injunction. Because the Estates have offered no evidence of their own
harm or justified their own misconduct in delaying the filing of these proceedings the
Estate cannot argue that it will incur legitimate harm that outweighs Exile’s legitimate
interests.

Fred, as the administrator of the Estate has offered no excuse for why he delayed filing
this action. /d.

ESTATES’ RESPONSE: Paragraph 113, as phrased, is argumentative and is disputed.
In addition, it is simply incorrect. Mr. Huntsman became administrator of the Estate in
March 2020 when the Estate of Frank was opened. Mr. Huntsman, “as the administrator
of the Estate” and as a fiduciary approved the filing of this action within three months
of becoming an agent for the Estate. Accordingly, this action was filed within on June
1, 2020, less than three months after the Estate was reopened.

Moreover, Mr. Huntsman’s undisputed and uncontroverted testimony establishes that
Ruthie’s family did not know Exile failed to gain permission until the surviving heirs
were gathered for the funeral of Mr. Huntsman’s sister, Andrea, in April 2019. Until
that time, the family believed Exile would have made sure they were doing everything
legally and correct. Mr. Huntsman testified that the heirs went to dinner together after
Andrea’s funeral, and this was the first time the heirs had all be together to talk about
Exile had been doing. During that conversation, the family learned that Exile failed to
obtain permission from anyone in the family to use Ruthie’s identity. Mr. Huntsman
asked everybody “Did anybody give Exile permission or did Exile ask anybody for
permission for this?”” And all of them said “No, absolutely not.”
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This uncontroverted testimony is set forth in Defendant’s Ex. 1, Huntsman Depo.
63:14-64:1, which is incorporated herein.

This lawsuit was filed approximately a year later after the first wave of Covid-19
began to subside.

EXILE’S REPLY: The Estates’ Response is completely irrelevant to the issues before
this Court. Mainly, Huntsman fails to address the elephant in the room — why didn’t he
call the other heirs’ sooner to make the inquiry that is the subject of this suit. There is
no evidence that Huntsman does not have a phone or email or other means of
communicating with the heirs to discover this information. To suggest that he couldn’t
do so until out to dinner with the heirs is nonsense.

Through their discovery responses Plaintiffs have confirmed that they are seeking
disgorgement of profits and other monetary relief in an amount that exceeds $18
million. Ex. 18, Frank’s Ans. to Rog. No. 18; Ex. 25, Plaintiffs’ First Supp. Initial
Disclosures.

Plaintiffs’ most recent estimates project that Exile would be deprived of revenue

exceeding $5 million for 2021 and 2022 if an injunction were granted. /d.

ESTATES’ RESPONSE: It is not clear where Exile is deriving this figure, so for that
reason the figure is disputed. Assuming Exile’s 2020 revenue for its “Ruthie” products
does not change in 2021 and 2022, Exile’s product revenues for its “Ruthie” products
for 2021 through trial (1Q 2022) would be approximately $1,737,505.13. If Exile is
relying on information that has not been produced indicating a growth in revenue such
that in 2021 and 1Q 2022 it anticipates $5 millionin revenue for its “Ruthie” products,
this would reflect a dramatic increase in revenue compared to historical financials.

EXILE’S REPLY: The Estates’ Response is completely irrelevant to the issues before
this Court and not supported by evidence. Mainly, Exile offers this evidence to
demonstrate the harm suffered by Exile in comparison to the harm suffered by the
Estates, which is necessary under the 8" Circuit’s balancing test for determining
whether a use is protected by the first amendment right to free speech. It is likewise
offered to demonstrate Exile’s legitimate interests, that would be harmed if the Estates
were granted an injunction. Because the Estates have offered no evidence of their own
harm or justified their own misconduct in delaying the filing of these proceedings the
Estate cannot argue that it will incur legitimate harm that outweighs Exile’s legitimate
interests.
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EXILE BREWING COMPANY, LLC, Defendant,

By:__ /s/ Kristina J. Kamler
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Matthew G. Sease, #AT0010484
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY

ESTATE OF FRANK BISIGNANO, as
successor in interest to RUTHIE Case No. CYVCV060249
BISIGNANO, by and through its
administrator, FRED HUNTSMAN, et al,
RULING ON PLAINTIFFS’ MOTION
Plaintiffs, FOR PARTIAL SUMMARY JUDGMENT
AND PERMANENT INJUNCTION AND
V. DEFENDANT’S CROSS-MOTION FOR
SUMMARY JUDGMENT

EXILE BREWING COMPANY, LLC,

Defendant.

BE IT REMEMBERED, this matter was previously before the Court on Plaintiffs’
Motion for Partial Summary Judgment and Permanent Injunction filed June 3, 2021, and
Defendant’s Cross-Motion for Summary Judgment filed August 13, 2021. Attorney Scott
Wadding appeared on behalf of Plaintiffs, and Attorney Kristina J. Kamler appeared on behalf of
Defendant, Exile Brewing Company, LLC (Exile). After having considered the written and oral
arguments advanced on behalf of the parties, the Court enters the following ruling.

BACKGROUND FACTS

Ceva Ruth-Lucille Bisignano was a famous bartender from Des Moines who went by the
professional name of Ruthie. Amended Pet., p. 3. From 1950 to 1971, Ruthie owned and
operated a bar called Ruthie’s Lounge in Des Moines. /d. Ruthie became famous, statewide,
nationally, and internationally, for her bar trick of filling two pint glasses while balancing them
on her breasts and serving them without ever touching them with her hands. /d. In 1971, Ruthie
sold Ruthie’s Lounge and closed the door on her bartending and tavern-operating days. Id. at
p. 4. Thereafter, she lived a relatively quiet life with her husband, Frank Bisignano, until her

death in 1993. Id.
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In 2012, Exile opened a brewery and brewpub restaurant in Des Moines. Id. From its
opening, Exile has featured a flagship beer called “Ruthie,” which it claims as a tribute to Ruthie
Bisignano. Id. Exile heavily relies on Ruthie’s persona, identity, and name in its advertising,
marketing, and promoting of the “Ruthie” beer. Id. Beyond the “Ruthie” beer, Exile sells
merchandise, including but not limited to, apparel and beer tap handles that feature Ruthie’s
likeness performing her signature move, along with her professional name. Id. at p. 5. Further,
Exile regularly uses Ruthie’s persona, identity, and name, along with images of Bisignano -- in
particular, the image of Ruthie that Exile has associated with the beer -- to promote its business,
goods, services, and own name. /d.

On June 1, 2020, Plaintiffs filed its Petition at Law and Jury Demand alleging
Appropriation of Name and/or Likeness under lowa Common Law (Count I); Unfair
Competition — Appropriation of the Commercial Value of Ruthie’s Identity and Infringement of
the Right of Publicity under lowa Common Law (Count II); Unfair Competition —
Misappropriation of Trade Values under [owa Common Law (Count III); and Consumer Fraud
under Iowa Code Chapter 714H (Count IV). Plaintiffs subsequently amended their Petition to
include claims of Deceptive Marketing (Count V) and Trade and Service Mark Infringement
(Amended Petition). Thereafter, Exile filed a Motion to Dismiss on the grounds lowa law does
not recognize the right of publicity, the Estates’ claims are time-barred pursuant to the statute of
limitations, and the action was not brought by a proper party. Exile’s Motion to Dismiss was
denied in its entirety.

Plaintiffs seek summary judgment on Counts I and II of its Amended Petition and a
permanent injunction. Exile resists arguing genuine issues of material fact preclude summary

judgment. Exile also seeks summary judgment and a dismissal of this matter in its entirety,
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arguing, in part, Plaintiffs lack standing and the Court does not have jurisdiction over this
matter.! Exile also argues summary judgment is appropriate as it relates to Count I of Plaintiffs’
Amended Petition because Plaintiffs cannot prove that the information published by Exile is
“highly offensive” to a reasonable person; not of legitimate public concern; and not newsworthy.
As it relates to Count II of Plaintiffs’ Amended Petition, Exile argues summary judgment is
appropriate because questions of ownership, intent, and consent exist. Plaintiffs resist.
STANDARD

Summary judgment is appropriate when the pleadings, depositions, answers to
interrogatories, admissions on file, and affidavits show there is no genuine issue of material fact,
and the moving party is entitled to a judgment as a matter of law. lowa R. Civ. P. 1.981(3);
Walderbach v. Archdiocese of Dubuque, Inc., 730 N.W.2d 198, 199 (Iowa 2007). A fact question
arises if reasonable minds can differ on how the issue should be resolved. Walderbach,
730 N.W.2d at 199. No fact question arises if the only conflict concerns legal consequences
flowing from undisputed facts. Grinnell Mut. Reinsurance Co., v. Jungling, 654 N.W.2d 530, 535
(Iowa 2002). A fact issue is considered material only when the dispute surrounding said issue
concerns facts which might affect the outcome of the case. Junkins v. Branstad, 421 N.W.2d 130,
132 (Iowa 1988). “The requirement of a ‘genuine’ issue of fact means that the evidence is such
that a reasonable jury could return a verdict for the nonmoving party.” Id. The moving party has
the burden to show the nonexistence of a material fact, and the evidence must be viewed in the

light most favorable to the resisting party. Smith v. Shagnasty’s, Inc., 688 N.W.2d 67, 71 (Iowa

"' On November 16, 2021, the Polk County Probate Court in Case Nos. ESPR040450 and ESPR033730 entered an
order finding it had jurisdiction to reopen the Estates of Frank J. Bisignano and Ruth C. Bisignano (the Estates).
The Probate Court’s order further found Fred Huntsman had standing to reopen the Estates. Exile’s “Motion to
Reconsider, Recast, and Amend Alternative, Motion for Leave to Petition to Intervene is presently pending before
the Probate Court. Accordingly, as this Court does not stand in appellate capacity of the Probate Court, it takes no
action as it relates to Exile’s arguments related to jurisdiction and standing.
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2004). A nonmoving party is entitled to all reasonable inferences in a motion for summary
judgment. Green v. Racing Ass ’'n of Cent. lowa, 713 N.W.2d 234, 246 (Iowa 2006). If the motion
is properly supported, however, the resisting party “must set forth specific facts showing that there
is a genuine issue for trial.” Iowa R. Civ. P. 1.981(5).
III. MERITS
A. Plaintiffs’ Motion for Partial Summary Judgment and Permanent Injunction
Plaintiffs plead Counts I and II of its Amended Petition separately but, for purposes of its
Motion for Partial Summary Judgment and Permanent Injunction (Motion), refers to them
collectively as claims related to the “right of publicity.” Plaintiffs’ Memorandum, p. 7, fn. 32.
Exile challenges Plaintiffs’ grouping of Counts I and II, correctly noting that while the “right of
publicity” has not been recognized in lowa, an action in tort for invasion of privacy, which
includes the appropriation of the other’s name or likeness, has been. See Defendant’s Reply,
p. 12 (citing Winegard v. Larsen, 260 N.W.2d 816 (Iowa 1977)). Accordingly, the Court will
address each Count separately.

i. Count I — Appropriation of Name and/or Likeness under Iowa
Common Law

The “right of privacy” is the right of an individual to be left alone, to live a life of
seclusion, and to be free from unwarranted publicity. Bremmer v. Journal-Tribune Publ’g Co.,
247 lowa 817, 76 N.W.2d 762 (Iowa 1956). In lowa, this right of privacy is invaded by: (1)
unreasonable intrusion upon the seclusion of another; (2) appropriation of the other’s name or
likeness; (3) unreasonable publicity given to the other’s private life; or (4) publicity that
unreasonably places the other in a false light before the public. Winegard, 260 N.W.2d at 822.

The Iowa Supreme Court has approved the principles adopted in the Restatement

(Second) of Torts related to a person’s right of privacy. Id. The Restatement (Second) of Torts
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provides that “[o]ne who appropriates to his own use or benefit the name or likeness of another is
subject to the other for invasion of his privacy.” Restatement (Second) of Torts § 652C. The
common form of invasion of privacy under this provision is the appropriation and use of the
plaintiff’s name or likeness to advertise the defendant’s business or product, or for some similar
commercial purpose. Id., cmt. b. In order for there to be liability, the defendant must have
appropriated to his own use or benefit the reputation, prestige, social or commercial standing,
public interest or other values of the plaintiff’s name or likeness. Id., cmt. c.

In this case, Plaintiffs allege Exile’s use of Ruthie’s name and/or likeness for its own
purposes and benefits has caused them to suffer damages, including but not limited to, loss of
exclusive use of the value and benefit of Ruthie’s name and/or likeness. Amended Pet., p. 9. In
response, Exile cites to several lowa cases which generally discuss Iowa’s four forms of
“privacy’ torts, including the appropriation of the other’s name or likeness. See Defendant’s
Memorandum of Authorities, pp. 25-27. In citing these cases, Exile argues Plaintiffs must
establish its use of Ruthie’s name and/or likeness was “highly offensive” to a reasonable person,
not of legitimate public concern, and not newsworthy. Id. at p. 26. However, the cases cited by
Exile do not impose such requirements on an appropriation claim, nor are such requirements set
forth in the Restatement (Second) of Torts, section 652C. Further, as it relates to Exile’s
“qualified privilege” argument, the Court notes, “while one who is a public figure or is presently
newsworthy may be the subject of news or information presentation, the privilege does not
extend to commercialization of his personality through a form of treatment distinct from the
dissemination of news or information.” Benavidez v. Anheuser Busch, Inc., 873 F.2d 102, 104
(5™ Cir. 1989). Regardless, although the Court does not agree it is necessary for Plaintiffs to

establish the elements advanced by Exile, Plaintiffs’ Motion as it relates to Count I must still be
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denied.

As noted by Exile, the 8" Circuit has found that a claim for appropriation is an intentional
tort. Wagner v. Gallup, Inc., 788 F.3d 877, 889-90 (8" Cir. 2015). Exile, therefore, argues
intent is a necessary element of an appropriation claim. Defendant’s Memorandum of
Authorities, p. 29. While the Court generally agrees, it notes the obvious differences between
this case and the Wagner case. In Wagner, the Court found that for Plaintiff to succeed on his
appropriation claim, he must show Defendant knew of his claim and intentionally failed to take
action. Id. Here, the Court is unclear how Exile can argue its use of Ruthie’s name and/or
likeness was unintentional, but the Court notes its actions leading up to its use (i.e., searching for
trademarks and products being sold under the name “Ruthie,” searching for pictures of Ruthie,
searching for an Estate for Ruthie (and her heirs), and contacting individuals who knew Ruthie)
certainly creates questions of material fact as it relates to consent and waiver. See Plaintiffs’

Ex. 24, Ans. No. 4.

The right of privacy may be lost by express or implied waiver by the complaining party.
Anderson v. Low Rent Hous. Comm ’n of Muscatine, 304 N.W.2d 239, 249 (Iowa 1981) (internal
citations omitted). Waiver is generally defined as the voluntary and intentional relinquishment
of a known right. Id. For implied waiver to exist, the intention of the party alleged to have
waived his or her rights must be clear from the party’s conduct. /d. The question of waiver is
normally one for the jury; however, if evidence is not in dispute, it becomes a question of law for
the Court. /d. The defense of waiver is closely associated, and many times interchangeably, with
other defenses such as consent. Id. at 250. Consent may be obtained by words or conduct
intended to demonstrate consent. /d. at 251.

Here, whether the Court looks at the conduct of Ruthie or Plaintiffs, the Court can easily
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by Exile, it is possible a reasonable jury could conclude she consented to the use of her name,
image, and story by assisting news outlets with publishing her story and allowing her photograph
to be published at “Chuck’s Restaurant.” Defendant’s Memorandum of Authorities, p. 31. As
an example related to Plaintiffs, as also noted by Exile, it is possible a reasonable jury could
conclude Plaintiffs abandoned any claim to the use of Ruthie’s name and/or likeness when
Ruthie and/or Frank’s Estates were initially closed or when it failed to object to Exile’s
trademark application. Id. at pp. 31-32. Therefore, the Court concludes material issues of fact
exist as it relates to Plaintiffs’ invasion of privacy claim, appropriation of the other’s name or
likeness. Accordingly, the Court denies summary judgment on Plaintiffs’ invasion of privacy
claim.?
il Count II - Unfair Competition — Appropriation of the Commercial
Value of Ruthie’s Identity and Infringement of the Right of Publicity
under Iowa Common Law
The right of publicity has not been recognized in lowa by either statute or common law.
However, the United States District Court for the Northern District of lowa predicted the lowa
Supreme Court would allow a right of publicity claim to proceed. Sharps-Richardson v. Boyds
Collection, Ltd., No. C 96-0344 MIM, 1999 WL 33656875, at *15 (N.D. lowa Sept. 30, 1999).
The district court believes the lowa Supreme Court would recognize a right of publicity claim
because “lowa has long recognized a common law cause of action for invasion of privacy.” /d.
(citing Anderson, 304 N.W.2d at 249). Defendant concedes lowa will most likely adopt the right
of publicity. Defendant’s Memorandum of Authorities, p. 28. The district court in Sharps-

Richardson notes the distinction between the two claims is the right of publicity protects

2 It is possible a reasonable jury could find no waiver and/or consent. Accordingly, summary judgment is also
inappropriate as it relates to Exile’s request related to Count 1.
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pecuniary interests, whereas invasion of privacy protects emotional interests. Sharps-Richardson,
1999 WL 33656875, at *15 (citing Ventura v. Titan Sports, Inc., 65 F.3d 725, 730 (8th Cir.
1995)). Unlike an invasion of privacy claim, the right of publicity claim arises from unfair
competition law, making it an intellectual property right. Madison J. Murhammer Colon, How
can lowans Effectively Prevent the Commercial Misappropriation of their Identities? Why lowa
Needs a Right of Publicity Statute, 106 lowa L. Rev 411, 414 (2020).

Plaintiffs relying on the Restatement (Third) of Unfair Competition section 46 assert the
elements of a right of publicity claim are: (1) ownership; (2) appropriation; (3) without consent;
and (4) for purposes of trade. Plaintiffs’ Memorandum, p. 9. Under this provision, “[o]ne who
appropriates the commercial value of a person’s identity by using without consent the person’s
name, likeness, or other indicia of identity for purposes of trade is subject to liability” for
resulting damages. Restatement (Third) of Unfair Competition § 46. However, unlike invasion
of privacy, lowa courts have not adopted the Restatement (Third) of Unfair Competition. As
such, Defendant relies on Sharp-Richardson to outline the elements required for a right of
publicity claim. Defendant’s Memorandum of Authorities, p. 27-28. The elements from Sharp-
Richardson are: (1) the defendant appropriated the plaintiff’s name or likeness for the value
associated with it, and not in an incidental manner or for a newsworthy purpose; (2) the plaintiff
can be identified from the publication; and (3) there was some advantage or benefit to the
defendant. But, whether the parties agree on the elements at this stage of the proceedings is of
little significance. As noted above, material issues of a fact exist as it relates to consent and
waiver. Accordingly, summary judgment is not appropriate as it relates to either party’s request

for judgment.?

3 Again, the Court declines Exile’s invitation to act in an appellate capacity as it relates to the Probate Court’s
determinations in Polk County Case Nos. ESPR040450 and ESPR033730 and, as such, does not address Exile’s
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iii. Permanent Injunction

Plaintiffs seek an order permanently enjoining Exile from using Ruthie’s identity for
“purposes of the sale, distribution, marketing, advertising and licensing of unauthorized goods or
services in the United States and its possession and territories.” Plaintiffs” Memorandum of
Authorities, p. 28. Within thirty (30) days, Plaintiffs further seek destruction of “all existing
articles.” Id. at 28-29. A plaintiff seeking permanent injunctive relief must establish “(1) an
invasion or threatened invasion of a right; (2) that substantial injury or damages will result unless
the request for an injunction is granted; and (3) that there is no adequate legal remedy available.”
City of Okoboji v. Parks, 830 N.W.2d 300, 309 (Iowa 2013) (internal citations omitted). When
determining whether a permanent injunction is the proper remedy, the Court must weigh the
relative hardship to each party. Opat v. Ludeking, 666 N.W.2d 597, 603 (Iowa 2003).

Plaintiffs’ request for a permanent injunction is premature. Preliminarily, the Court notes
Plaintiffs base their argument in support of a permanent injunction in the context of cases
involving trademarks. However, in this case Exile is the holder of the “Ruthie” trademark and,
as such, the Court questions how such cases advance Plaintiffs’ position. Regardless, based on
the Court’s ruling on its Motion, Plaintiffs have not established an “invasion or threatened
invasion of a right” that would justify a permanent injunction at this time. More specifically,
Plaintiffs have not established, as a matter of law, they have the exclusive right to the use of
Ruthie’s name and/or likeness. Further, Plaintiffs do not allege with any specificity how they
would be damaged by a maintenance of the status quo, meaning Exile’s continued use of

Ruthie’s name and/or likeness, pending the ultimate outcome of these proceedings. In contrast,

duplicative arguments in this case.
4 It is unclear, but the Court assumes this request seeks the destruction of all goods bearing Ruthie’s name and/or
likeness.
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Plaintiffs’ request for a permanent injunction at this time would have a significant, if not
crippling, impact on Exile’s day-to-day operations and sales. For this reason alone, a permanent
injunction as this time is not the proper remedy, and Plaintiffs’ request must be denied.

B. Exile’s Request for Sanctions

Exile seeks, without a detailed explanation, the imposition of sanctions against Plaintiffs,
alleging the affidavit of Fred Huntsman was made in violation of lowa Rule of Civil Procedure
1.981(7). Iowa Rule of Civil Procedure 1.981(7) provides that if affidavits presented in support
or opposition to summary judgment are made in bad faith or for the sole purpose of delay, the
Court may impose sanctions. Here, the Court assumes Exile’s request is based on its arguments
related to the admissibility of the content contained within Mr. Huntsman’s affidavit. On this
basis, the Court cannot conclude Mr. Huntsman acted in “bad faith” and, as such, Exile’s request
for sanctions must be denied.
IV.  CONCLUSION AND DISPOSITION.

For the reasons set forth herein, Plaintiffs’ Motion for Partial Summary Judgment and
Permanent Injunction are DENIED. Defendant’s Cross-Motion for Summary Judgment,
including its request for the imposition of sanctions pursuant to lowa Rule of Civil Procedure

1.981(7), is DENIED.



E-FILED

Case Number
CVCV060249

Type:

CVCV060249 - 2022 JAN 18 01:25 PM POLK
Page 11 of 11

State of Iowa Courts

Case Title
ESTATE OF BISIGNANO VS EXILE BREWING COMPANY
LLC
OTHER ORDER
So Ordered
& tteaths @Véﬂww‘aé "

Samantha Gronewald, District Court Judge
Fifth Judicial District of lowa

Electronically signed on 2022-01-18 13:25:03



E-FILED 2022 FEB 18 1:59 PM POLK - CLERK OF DISTRICT COURT

IN THE IOWA DISTRICT COURT FOR POLK COUNTY

ESTATE OF RUTH C. BISIGNANO, by
and through its administrator, FRED
HUNTSMAN, and ESTATE OF FRANK
BISIGNANO, as successor in interest to
RUTHIE BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

CASE NO. CVCV 060249

)

)

)

)

)

) DEFENDANT’S RESISTANCE

) TO PLAINTIFES’
Plaintiffs, ) MOTION TO RECONSIDER

)

)

)

)

)

)

VSs.
EXILE BREWING COMPANY, LLC,
Defendant.

COMES NOW Defendant, Exile Brewing Company, LLC (“Exile”), and hereby submits
the following Resistance to Plaintiffs’ Rule 1.904 Motion to Reconsider.
I. ARGUMENT
A. Exile has filed an Application for Interlocutory Appeal, which will render the issues
in Plaintiffs’ Motion to Reconsider moot.

An Application for Interlocutory Appeal has now been filed by Exile. Through said appeal,
Exile asserts that this Court and the Probate Court have failed to decide the key standing and
jurisdictional issue in this case: whether and to what extent did Ruth’s intellectual property descend
to her heirs. At this point, both Courts have issued Orders claiming that the other Court is
responsible for deciding this issue. A copy of the Application for Interlocutory Appel has been
filed in this Court and is incorporated herein by reference. In sum, the Iowa Supreme Court has
been asked to decide whether Plaintiffs have standing and this Court has jurisdiction to hear the
claims being asserted. If the appeal is granted in favor of Exile, the issues of consent and waiver
are moot.

Exile has also filed a Motion to Stay these proceedings pending a decision regarding the
Interlocutory Appeal. Exile has also requested that the lowa Supreme Court stay these proceedings
pending a decision on the appeal. Exile humbly submits that a decision on Plaintiffs’ Motion to
Reconsider should not be issued until after the appeals are decided.

B. Consent can be inferred from Ruthie’s conduct.

In its ruling, the Court correctly noted that, whether it looks at the conduct of Ruthie or the

1
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Plaintiffs, it “can easily find fact issues that preclude summary judgment.” Summary Judgment
Ruling, p. 6-7. In support of this statement, the Court explained that “it is possible a reasonable
jury could conclude [Ruthie] consented to the use of her name, image, and story by assisting news
outlets with publishing her story and allowing her photograph to be published at ‘Chuck’s
Restaurant.’”” Id. at p. 7. Plaintiffs disagree with this statement by quoting the Wisconsin Supreme
Court. See Plaintiffs’ Motion to Reconsider, p. 2-3 (citing Hirsch v. S.C. Johnson & Son, Inc., 90
Wis 2d 379 (1979). In said case, the defendant used the plaintiff’s nickname ‘“crazy legs” in a
number of advertisements for shaving gel. The plaintiff, a famous athlete known as “crazy legs,”
was still living and was still using his name “crazy legs” in commerce. Said plaintiff testified on
his own behalf that “he had been protective of his name and what type of product it was connected
with...” He refused to do cigarette advertising or liquor advertising, particularly after he became
the athletic director at the University of Wisconsin in 1969. Here, Ruth Bisignano is no longer
alive to provide similar testimony. She died in 1993, decades before Exile commenced using
Ruthie’s name and likeness as an homage to her and with the intent of respectfully preserving her
remarkable story. And, unlike “crazy legs,” Plaintiffs have offered no evidence to suggest that
Ruth was protective of her name or how it was used in commerce.

The other case cited by Plaintiffs was Bi-Rite Enterprises, Inc. v. Bruce Miner Co., Inc.,
757 F.2d 440 (1985). This case is a choice of law case. It solely decided the issue of what state’s
right of publicity law applied, which arose from written licensing agreements executed by various
celebrities for the commercial exploitation of their images. This case made no determination
whatsoever as to whether the plaintiffs consented to the defendant’s use of their image under the
laws of Illinois, Connecticut, and Georgia that applied to the causes of actions. Notably, that
plaintiff held licensing agreements through which the individual whose likeness was being used
had assigned to the plaintiff the exclusive right to use their names and likeness. That plaintiff then
relied upon those licensing agreements to establish its standing to sue on behalf of the individuals
whose images were being utilized.

Here, these Plaintiffs have no such licensing agreement or any writing assigning to them
the exclusive right to use Ruth’s name and likeness. As a practical matter, in a case such as this
where the individual that is the subject of the right to publicity claim (Ruthie) died decades before
the commercial use of her image, did not execute a licensing agreement, and did not leave a will

stating her intentions pertaining to the post-mortem use of her name and likeness, the only way for
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Plaintiffs to prove Ruth’s lack of consent is through inferences. Plaintiffs have no evidence that
Ruth would not consent to Exile’s use of her name and likeness because Fred Huntsman (the
administrator of these Estates) testified:

Q. Did Frank at any time talk to you about maintaining Ruthie's image upon her
passing?

No.

Did Ruthie ever talk to you about maintaining her image on her passing?

No.

And same thing for Ruthie's name. Did Ruthie ever talk to you about
maintaining her name upon her passing?

No.

And did Frank ever talk to you about maintaining Ruthie's name upon her
passing?

A. No.

L Pro»

Exile MSJ Ex. 1, Fred Huntsman Dep. 48:17-49:5. If the Court made any error, it was in holding
that Plaintiffs could meet their burden of proving lack of consent when Plaintiffs bear that burden
and have not produced evidence to support that element of their claim.

There are dozens of other cases beyond Hirsch and Bi-rite providing that consent in a right
to publicity claim can be inferred from conduct. See Loc. TV, LLC v. Superior Ct., 3 Cal.App. 5"
1, 11, 206 Cal. Rptr. 3d 884, 892 (2016)(the plaintiff failed to show the required “lack of consent”
where the plaintiff generally consented for stations to use the CyberGuy material on their websites,
and the defendant included its own name on the promotional material to avoid consumer
confusion); Staruski v. Continental Telephone Co. of Vt., 581 A.2d 266 (it was an error for the
court to decide lack of consent as a matter of law in favor of the plaintiff when consent could be
implied from the facts such as the plaintiff’s knowledge of her employer’s practice to feature
employees in its advertising campaigns and the plaintiff’s lack of objection to the same).

It is important to note that timing of a plaintiff’s right to publicity action has played a
material role in all right to publicity cases whether through consent, waiver, abandonment, or some
other legal doctrine. For example, in Blair v. Nevada Landing Partnership, 369 1ll.App.3d 318,
323 (2006), the Illinois Court explained that written consent was only required during a person’s
lifetime under Illinois law and that the statute of limitations precluded a person from revoking their
consent at some later date. In that case, it was undisputed that the defendant commenced using the
plaintiff’s image in its steakhouse advertising without the plaintiff’s consent in 1995. The plaintiff

complained about this use of his image in 1999 and filed suit against the steakhouse in 2004. The
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Illinois Appellate Court held this action was barred by the statute of limitations because the
defendant’s republications of the plaintiff’s photograph in subsequent advertisements and different
mediums did not constitute a new cause of action.

In several cases involving the name and likeness of Marilyn Monroe, the timing issue was
addressed through a ruling that the plaintiff did not have standing because the cause of action did
not exist in Marilyn Monroe’s state of residence at the time of her death and, thus, the cause of
action could not descend to Marilyn, LLC, which inherited the residual share of Marilyn’s property
under her will. See Milton H. Greene Archives, Inc. v. Marilyn Monroe, LLC, 692 F.3d 983 (9'h
Cir. 2012)(affirming the order Milton H. Greene Archives, Inc. v. Marilyn Monroe, LLC, 568
F.Supp.2d 1152 (C.D. Cal. 2008)); Shaw Family Archives, Ltd. v. CMG Worldwide, Inc., 589
F.Supp.2d 331 (2008); and Shaw Family Archives Ltd. v. CMG Worldwide, Inc., 2008 WL
4127830 (2008).

The point being that, although Plaintiffs have cited to case law that recognizes posthumous
rights of publicity, Plaintiffs have not identified a single case where the right to publicity descended
to remote heirs through the laws of intestate succession, allowing remote heirs to institute a cause
of action decades after an estate was closed and more than six years after they knew of the
offending use. Timing of this action remains a pertinent fact that must be given significant weight
whether (1) due to the implication of consent, waiver, and abandonment that arises from Plaintiffs’
delayed assertion the claim that they hold the exclusive right to use Ruthie’s name and likeness
(the first time any heir publicly claimed the exclusive right to use Ruthie’s name and likeness was
27 years after she died); (2) the application of the statute of limitations to bar or limit Plaintiffs’
claims'; or (3) the application of standing and jurisdictional limitations, an issue now pending
appeal.

Regardless, according to the Restatement (Second) of Torts § 892, comments b-c and
§ 583, comment ¢, consent may be obtained by words or conduct intended to demonstrate consent.
Anderson v. Low Rent Hous. Comm’n of Muscatine, 304 N.W.2d 239, 251 (Iowa 1981). Whether
an element of the claim or a defense, the plaintiff must have consented to the particular conduct at
issue or to substantially similar conduct. Id. (See also Restatement (Second) of Torts § 892A 2(b)).

Consent (or lack thereof) is valid so long as the scope of consent has not been exceeded. /d.

! A Motion to Dismiss some or all of Plaintiffs’ claims based upon the statute of limitations will be filed at a later date
if this matter survives the pending appeal.



E-FILED 2022 FEB 18 1:59 PM POLK - CLERK OF DISTRICT COURT

In Anderson, the Supreme Court of lowa held that the defendant failed to show that consent
was properly obtained from the plaintiff in a defamation and invasion of privacy case. Id. The
defendant claimed that the plaintiff consented to have false statements published regarding
termination of her employment when she agreed to have her name “publicized” by news media.
Id. at 242, 251. The court disagreed because such assertion clearly exceeded the scope of consent.
See Id. at 251 (holding that the mere consent of plaintiff to allow her name in the newspaper did
not constitute conduct establishing consent for to distributing information regarding the
termination of the plaintiff’s employment).

The situation here is different. First, unlike the plaintiff in Anderson, Ruthie has been dead
for more than 27 years. As such, Ruthie is not here to tell the jury whether she would or would not
consent to Exile’s use of her name and likeness. As such, the only way to establish consent or lack
thereof is through inference. Second, unlike the plaintiff in Anderson, Ruthie allowed her name
and likeness to be used in various ways during her lifetime, from publishing her story in
newspapers to displaying her image in restaurants. Summary Judgment Ruling, p. 7. Third, there
is no evidence that Ruthie charged “Chuck”s restaurant a fee for the right to display her image in
their restaurant. This demonstrates that Ruthie took pride in telling her story and made a great
effort for the details of her story to become publicly known, without charge, before she passed
away. Comparably, the plaintiff in Anderson did not want the details of her employment
termination released at all. By telling her story to the newspapers and allowing restaurants to
display her image free of charge, Ruthie gave consent to others, like Exile, to use her name and
likeness to continue sharing her story. Finally, Exile’s conduct of using Ruthie’s name and likeness
in the context of a brewery and restaurant to keep Ruthie’s story alive is substantially similar to
what Ruthie had done in the past to make her story known. Unlike the defendant in Andersen,
Exile is not bending Ruthie’s story, distorting her image, or publishing untruths or defamatory
statements about her. Exile, being an Iowa brewery, simply wants to preserve a part of lowa
history, much like Chuck’s Restaurant wanted to keep her story alive by displaying Ruthie’s
picture within it. Because Ruthie consented, through her own conduct to preserve her history, Exile
has the right to so do.

Accordingly, Plaintiffs’ Motion to Reconsider should be denied.

C. Waiver and/or abandonment can be inferred from the conduct of Plaintiffs.

Correctly holding that it “can easily find fact issues that preclude summary judgment,” the
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Court explained that “it is possible a reasonable jury could conclude Plaintiffs abandoned any
claim to the use of Ruthie’s name and/or likeness when Ruthie and/or Frank’s Estates were initially
closed or when it failed to object to Exile’s trademark application.” Summary Judgment Ruling,
p. 6-7. Plaintiffs disagree with this statement by asserting that waiver/abandonment is not a defense
to a right of publicity claim, and by citing language from In re Estate of Warrington, 686 N.W.2d
198 (Iowa 2004). See Plaintiffs’ Motion to Reconsider, p. 2, 4-5.

The defense of waiver is closely associated with the defense of consent. Anderson v. Low
Rent Hous. Comm’n of Muscatine, 304 N.W.2d 239, 250 (Iowa 1981). “[W]aiver is an intentional
relinquishment of a known right.” In re Estate of Warrington, 686 N.W.2d 198, 202 (Iowa 2004)
(quoting Huisman v. Miedema, 644 N.W.2d 321, 324 (Iowa 2002)). Waiver requires the asserting
party to show the following elements: (1) the existence of a right, (2) knowledge of that right,
actual or constructive, and (3) an intention to relinquish such right. Id. Waiver can be express (i.e.,
“shown by the affirmative acts of a party,”) or implied (i.e., “inferred from conduct that supports
the conclusion waiver was intended.”). Id. (quoting lowa Comprehensive Petroleum Underground
Storage Tank Fund Bd. v. Federated Mut. Ins. Co., 596 N.W.2d 546, 552 (Iowa 1999)).

While the legal principles of Warrington should apply here, the facts of that case support
finding a waiver in this case. In Warrington, the heirs holding a remainder interest in the estate
under the decedent’s will objected to re-opening the estate, claiming the decedent’s wife waived
her right to re-open the estate for purposes of selling the real estate. The Court held the wife did
not waive her right to sell the real estate by closing the estates. The probate court disagreed and
noted that, under the will, it was clearly the decedent’s intent to leave his wife the right to sell the
real estate if it became necessary for her support, provided she first obtained court approval. The
spouse had no need to sell the property when the estate was closed; that need arose only after the
spouse’s condition deteriorated to the point where she needed to live in an assisted living facility.
As such, the Court refused to imply a waiver or abandonment of the right to sell the property in
that probate case.

The facts of this case are materially different than those in the Warrington case. Unlike the
decedent in Warrington, Ruth died intestate. She left no will whatsoever expressing her intent to
leave any property to anyone. Ex. 9, 1993 Ruth’s Probate. Her interest was then passed to Frank,
who also died intestate, expressing no will or intention regarding Ruth’s intellectual property. Ex.

10, 1996 Probate for Frank’s Estate.
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Second, unlike the spouse to the decedent in Warrington seeking to re-open an estate, the
individual seeking to re-open the Estates in this case and administer them, Fred Huntsman, is a
remote heir, at least three lines of succession removed from Ruth. There is no evidence whatsoever
suggesting that Ruth desired to leave the exclusive right to use her name and likeness under the
control of remote heirs of her last husband, such as Fred Huntsman.

Unlike the spouse in Warrington, there is no evidence that any of the remote heirs to these
Estates have a substantial need for the exclusive right of Ruth’s name and likeness, such as the
need to pay for assisted living expenses. Even if said remote heirs had such a need, there is no
evidence whatsoever that Ruth intended for her assets to be used to pay those expenses whenever
and for however long they should arise. Further, the type of property at issue in this case is
materially different than real estate because it is an intangible asset that is not clearly defined
anywhere. Thus, the facts of this case are in no way similar to those of a decedent spouse devising
a will to ensure that his clearly defined real estate is used to maintain his spouse’s standard of care
until her death.

Finally, and most importantly, it is not simply closing the estates that supports finding of
waiver/abandonment of the rights at issue in this case. Here, no person in Ruthie’s line of
succession did any act to protect Ruth’s intellectual property rights for more than 25 years.
Comparably, in Warrington, the spouse continued to collect rent (and pay expenses such as taxes)
from the real estate from 1972 until the surviving spouse filed her petition to re-open the estate
and sell the property in 2002. Here, Plaintiffs’ lack of any activity to maintain the rights they are
now asserting goes to the heart of waiver and abandonment, particularly when those now asserting
those rights knew of the allegedly offending use and did nothing for more than six years after
becoming aware of the use. In Warrington, there were no similar facts from which it could be
implied that the spouse had waived her right to income from the property whether through ongoing
rents or sale proceeds. Even the remainder persons in Warrington did actions to protect their own
interests such as refusing to sell their interest in the land when asked by the spouse to do so. Id. at
201. Comparably, none of the alleged heirs to Ruth objected to Exile’s use of Ruth’s name and
likeness for more than eight years. To that end, Fred Huntsman knew about Exile’s claimed right
to use the name and likeness of Ruthie as of 2014 and did nothing to protect the property until
filing this suit in 2020. See Ex. 1, Fred Dep. 154:8-16. Likewise, the Estates have yet to file any

object to Exile’s trademark application or registration. It can be inferred, from these facts that the
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heirs to the Estates waived or abandoned any interest they may have otherwise had in Ruth’s name

and likeness.

D. Exile’s trademark and trademark application are relevant to the Estate’s right of
publicity claim.

Plaintiffs recently filed a Motion for Leave to Amend whereby the amendments would
remove Plaintiffs’ claims for trade and service mark infringement and replace it with a claim for
deceptive advertising and false designation of origin under the Lanham Act in view of, infer alia,
discovery obtained...”

Clearly, Plaintiffs have now conceded that they have no claim for trade or service mark
infringement because they have no present-day use of a competing mark. See lowa Code §548.113;
15 U.S.C. §115(a); and Commercial Sav. Bank v. Hawkeye Fed. Sav. Bank, 592 N.W.2d 321, 330
(1999)(present day use of a mark in association with the sale of a good or service is a fundamental
requirement for owning a trademark and making a trademark infringement claim); Reiff Funeral
Homes, Inc. v. Reiff, 928 N.W.2d 157, fn 5 (2019); Iowa Practice Series §37:2. Trademark rights
are lost by non-use (i.e., abandonment of the mark). Iowa Practice Series §37:11; Iowa Code
548.101 (the definition of “Abandoned” is when use of the mark has been discontinued with no
intent to resume such use or where the conduct of the mark’s owner causes the mark to lose its
significance).

Nonetheless, Plaintiffs argue in this Motion that they could seek to cancel the RUTHIE
mark. But, Plaintiffs provide no argument whatsoever concerning the “valid grounds for
discontinuing registration” that they could assert. As is evidenced by Plaintiffs’ current
abandonment of their trade and service mark claims in this litigation, they have no “valid grounds”
for demanding that Exile’s trademark registration for “RUTHIE” be discontinued because they
have no “real commercial interest.” See North American Oliv Oil Association v. D’Avolio Inc.,
457 F.Supp. 3d 207, 227 (E.D. NY 2020)(a party seeking to cancel another party’s trademark
registration must establish standing; they must establish that they “have a real commercial interest
in the cancellation” — that is, reason to believe it will be harmed by confusion with the plaintiff’s
own product/service).

The replacement of Plaintiffs’ trademark causes of action with a deceptive or false
advertising claims under the Lanham Act fare no better. The U.S. Supreme has specifically

addressed the issue of standing to file a claim based upon deceptive or false advertising under the
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Lanham Act. Lemark Intl., Inc. v. Static Control Components, Inc., 572 U.S. 116 (2014). Under
the standing test espoused by the U.S. Supreme Court, these Plaintiffs must (1) allege an injury to
a commercial interest in reputation or sales; and (2) show that such injury was proximately caused
by Defendant’s misrepresentations. Id. The point being that claims based upon unfair competition
such as the right to publicity claim, do not last for eternity. They are limited in duration to the
timeframe during which the intellectual property is being commercially used. The point being, if
the Court is to adopt a right to publicity based upon unfair competition laws such as trademark
laws or false advertising claims based upon the Lanham Act, it must also adopt the waiver and
abandonment defenses that are inherently part of these unfair competition laws.

Moreover, the expressed terms of the law cited by Plaintiffs and seemingly adopted by the
Court is the Restatement (Third) of Unfair Competition § 46. Section 49 of the Restatement (Third)
of Unfair Competition provides the following as to “Monetary Relief: Appropriation of the
Commercial Value of a Person’s Identity: “whether an award of monetary relief is appropriate
and the appropriate method of measuring such relief depend upon a comparative appraisal of all
the factors of the case, including the following primary factors:... (e) any unreasonable delay by
the plaintiff in bringing suit or otherwise asserting his or her rights.” See Restatement (Third)
of Unfair Competition § 49. If the Court is to adopt a right to publicity based the Restatement
(Third) of Unfair Competition, it must also adopt the waiver and abandonment defenses that are
inherently part a determination of whether monetary relief is appropriate and the appropriate
method of measuring such relief.

Specifically, these Estates remained closed for more than two decades and were only re-
opened to pursue litigation against Exile. These Estates expended nothing to invest in the
preservation of Ruth’s name and likeness after her death. Beyond that, these Estates remained
closed for more than eight years after Exile commenced use of the name “RUTHIE” and utilized
Ruth’s likeness in conjunction with its beer and brewery. Fred testified during his deposition that
no person within Ruthie’s alleged line of succession has used Ruthie’s name and likeness in
commerce after the 1970s. Ex. 8, Fred Dep. 140:11-13, 153:3-154:7. In fact, the Estates have not
formulated any plan to use Ruthie’s name or likeness in conjunction with any goods or services at
this time. Id. at 142:13-24. Given these facts, it strains credulity to suggest that the Estates could

in any way allege an injury to a commercial interest in reputation or sales, let alone a lack of
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waiver/abandonment of the right to exclusive use of Ruth’s name and likeness under unfair
competition laws summarized above.

Overall, in the event Plaintiffs’ claim survives the appeal of the standing and jurisdictional
issues now being presented to the lowa Supreme Court, this Court should impose upon Plaintiffs
the burden of proving their claim, particularly the lack of consent, waiver, or abandonment. If there
is any error made by the Court’s previous Order is that the Court did not assign the burden of
proving these elements of the claim to Plaintiffs and then holding that Plaintiffs failed to meet their
burden of producing evidence of lack of consent, waiver, or abandonment. If the burden rests on
Exile, it is not an error for this Court to hold that a jury must determine whether and to what extent
Plaintiffs are entitled to an award of monetary relief, depending upon a comparative appraisal of
all the factors including the fact that Plaintiffs waited more than 25 years after Ruth’s death to do
any act to assert a right to use Ruth’s name and likeness and, therefore, consented, waived, or
abandoned any right Plaintiffs may have inherited to the exclusive use of Ruth’s name and likeness.

II. CONCLUSION

For the reasons stated above, in Exile’s summary judgment submissions, and in Exile’s
Application for Interlocutory Appeal, Exile respectfully requests the Court to deny Plaintiffs’
Motion to Reconsider its prior summary judgment ruling. Exile further requests any other relief

requested herein or that the Court deems just and appropriate.

EXILE BREWING COMPANY, LLC, Defendant,

By:__ /s/ Kristina J. Kamler
ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower
Omaha, Nebraska 68102
(402) 348-0900 Fax (402) 348-0904
Robert S. Keith, #AT0012066
rkeith@ekoklaw.com
Alexis M. Wright, #AT0013891
awright@ekoklaw.com
Kristina J. Kamler, #AT0009772
kkamler @ekoklaw.com
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CERTIFICATE OF SERVICE

I hereby certify that on February 18, 2022, I electronically filed the foregoing with the Iowa
Court System using the electronic filing system and will e-mail to the following:

Matthew G. Sease, #AT0010484
Scott M. Wadding, #AT0010447
Kylie E. Crawford, #AT0013381
Sease & Wadding
104 S.W. 4 St., Suite A
Des Moines, IA 50309
(515) 883-2222 Fax (515) 883-2233
msease @seasewadding.com
swadding @seasewadding.com
kcrawford @seasewadding.com

/s/ Kristina J. Kamler
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY

ESTATE OF RUTH C. BISIGNANO, by ) CASE NO. CVCV 060249
and through its administrator, FRED )
HUNTSMAN, and ESTATE OF FRANK )
BISIGNANO, as successor in interest to )
RUTHIE BISIGNANO, by and through its )
administrator, FRED HUNTSMAN, ) DEFENDANT’S OBJECTION AND
)  RESISTANCE TO PLAINTIFFES’
Plaintiffs, ) MOTION TO AMEND THE
) PETITION
VS. )
)
EXILE BREWING COMPANY, LLC, )
)
Defendant. )

COMES NOW Defendant, Exile Brewing Company, LLC (“Exile”), and hereby submits
the following Objection and Resistance to Plaintiffs’ Motion to for Leave to file a Second
Amended Petition.

Plaintiffs recently filed a Motion for Leave to Amend whereby the amendments would
“replace the claim for trade and service mark infringement with a claim for deceptive advertising
and false designation of origin under the Lanham Act in view of, infer alia, discovery obtained...”

Through this Motion, Plaintiffs conceded that they have no claim for trade or service mark
infringement. See Motion to Amend J 5 (the proposed Amended Petition replaces the claim for
trade and service mark infringement with a claim for deceptive advertising and false designation
of origin under the Lanham Act).

By agreeing to remove their trade and service mark claims from the Petition, Plaintiffs
conceded that they have no standing and/or cannot meet the essential elements of a trade/service
mark infringement claim. Plaintiffs cannot meet the standing/essential elements of a trade/service
mark claim because Plaintiffs’ representative admitted that no person associated with these Estates
has used Ruth’s name or likeness in commerce after the 1970s; nor have Plaintiffs formulated any
plan to use Ruth’s name or likeness in conjunction with any goods or services at this time or in the
future. See Exile’s MSJ Ex. 1, Fred Huntsman, Deposition 140:11-142:24; 153:3-154:7. See lowa
Code §548.113; 15 U.S.C. §115(a); and Commercial Sav. Bank v. Hawkeye Fed. Sav. Bank, 592
N.W.2d 321, 330 (1999)(present day use of a mark in association with the sale of a good or service

is a fundamental requirement for owning a trademark and making a trademark infringement claim);

1
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Reiff Funeral Homes, Inc. v. Reiff, 928 N.W.2d 157, fn 5 (2019); Iowa Practice Series §37:2.
Trademark rights are lost by non-use (i.e., abandonment of the mark). lowa Practice Series §37:11;
Iowa Code 548.101 (the definition of “Abandoned” is when use of the mark has been discontinued
with no intent to resume such use or where the conduct of the mark’s owner causes the mark to
lose its significance).

Attempting to overcome this shortcoming, Plaintiffs now attempt to re-frame their cause
of action as arising out the Lanham Act, the federal law governing trademarks. See 15 U.S. Code,
Chapter 22 — Trademarks. Specifically, Plaintiffs seek to utilize Subchapter III, section 1125 of
the Lanham Act by labelling their claim as one for “deceptive advertising and false designation of
origin.”

L Standard for Considering a Motion to Amend

Iowa R. Civ. P. 1.402 provides that, after a responsive pleading has been filed, “a party
may amend a pleading only by leave of court or by written consent of the adverse party.” Leave to
amend shall be freely given when justice so requires. Id. Under this standard, a district court has
considerable discretion in ruling on a motion for leave to amend the petition. Stewart v. lowa
Mach. & Supply Co., 772 N.W.2d 15 (Iowa Ct.App. 2009)(citing Rife v. D.T. Comer, Inc., 641
N.W.2d 761, 766 (Iowa 2002)). “We will find an abuse of discretion when the court bases its
decision on clearly untenable grounds or to an extent clearly unreasonable.” Id. A court does not
abuse its discretion, however, by denying a motion to amend that would substantially change the
issues in the case. See Holliday v. Rain & Hail, LLC, 690 N.W.2d 59, 65 (Iowa 2004). A motion
to amend should be denied if the opposing party is prejudiced or unfairly surprised. For example,
it was not an abuse of discretion to deny a plaintiff’s motion to amend a petition to add claims of
defamation and slander 18 months after summary judgment motions had been filed. /d. Moreover,
where a proposed amendment to a petition appears on its face to be legally ineffectual, it is properly
denied. Forex Israel, VP LTD v. Cedar Rapids Bank and Trust Company, 942 N.W.2d 614 (Iowa
App. 2020).

IL. Plaintiffs’ Proposed Amendments would be Prejudicial.

More than 20 months after filing the Petition for this case and more than eight months after
filing a Motion for Summary Judgment, Plaintiffs now seek to convert this case from a case
involving the resolution of state laws arising from privacy torts into a matter of federal law. Adding

claims based upon federal law, the Lanham Act, at this juncture will result in this case being
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removable to federal court. See U.S.C. § 1446(b)(3); see also CFA Institute v. Andre, 74 F.Supp.
3d 462, 465 (2014)(pursuant to 28 U.S.C. § 1331, U.S. District Courts have original jurisdiction
over claims brought pursuant to the Federal Lanham Act, 15 U.S.C. § 1051, et seq.). Accordingly,
the proposed amendment will substantially change the issues in this case, injecting questions of
federal court jurisdiction and will result in changing the court that is deciding the issues from a
state court to a federal court. This substantial change in the issues at this late juncture will prejudice
Defendants, who have been litigating this case in state court for nearly two years and have an
appeal pending before the lowa Supreme Court concerning issues in this case.

Further, Defendant has already completed the deposition of Plaintiffs’ representative, the
administrator of these Estates, Fred Huntsman (“Huntsman”). See Exile’s MSJ Ex. 1, Fred
Huntsman. Thus, Defendant was not provided with a fair opportunity to examine Huntsman
regarding these new federal claims during his previously completed deposition. Defendant would
be prejudiced because it would have to incur the cost of seeking leave of this Court to re-examine
Huntsman regarding his new claims. Defendant would incur the expense of completing the second
deposition of Huntsman. And, Defendant has no guarantee that a re-examination of Huntsman
regarding these claims will be allowed.

For all of these reasons, Defendant would be prejudiced if Plaintiffs were allowed to amend
their pleadings to add new claims based upon federal law at this stage.

III.  Plaintiffs’ Proposed Amendments are Legally Ineffectual on their Face.

The replacement of Plaintiffs’ trade and service mark causes of action with a deceptive or
false advertising claims under the Lanham Act does not cure the standing issues with Plaintiffs’
claims. The U.S. Supreme has specifically addressed the issue of standing to file a claim based
upon deceptive or false advertising under the Lanham Act in Lemark Intl., Inc. v. Static Control
Components, Inc., 572 U.S. 118 (2014). Under the standing test espoused by the U.S. Supreme
Court, these Plaintiffs must (1) allege an injury to a commercial interest in reputation or sales; and
(2) show that such injury was proximately caused by Defendant’s misrepresentations. Id. It was
explained that a typical false-advertising case implicates the Act’s goal of “protecting persons
engaged in commerce within the control of Congress against unfair competition.” Id. at 131. Unfair
competition is understood to be concerned with injuries to business reputation and present and
future sales. Id. Thus, the U.S. Supreme Court has expressly held that, in a suit for false advertising

under 15 U.S.C. § 1125, the plaintiff “must allege an injury to a commercial interest in reputation
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or sales” to be within the “zone of interest” protected by the Lanham Act. For example, “[a]
consumer who is hoodwinked into purchasing a disappointing product may well have an injury-
in-fact...but he cannot invoke the protection of the Lanham Act.” Even a business misled by a
supplier into purchasing an inferior product is, like consumers, generally not under the Act’s aegis.
Id. In addition to showing that the plaintiff is within the “zone of interest” protected by the Lanham
Act, the plaintiff must show that their injuries were proximately caused by violation of the statute.
Thus, a plaintiff must show that their economic or reputational injury flowed directly from the
deception wrought by the defendant’s advertising, which occurs when deception of consumers
causes the consumers to withhold trade from the plaintiff. Id. at 133-4. Adherence to principles of
proximate causation ensures that the defendants are not responsible for the remote consequences
of their conduct. Id.; see also Church Ekklasia Zozo, Inc. v. CVS Health Corporation, 2021 WL
4429459 (W.D. N.C. 2021)(where the plaintiff failed to allege that they lost a single patient or
otherwise suffered a single dollar in economic harm, let alone any allegations connecting any such
damage to statements attributed to CVS, the plaintiff lacked standing to pursue a false advertising
claim under the Lanham Act.).

Furthermore, claims for false advertising under the Lanham Act are subject to a heighted
pleading standard of Fed. R. Civ. P. 9(b). This requires that the plaintiff plead what is false or
misleading about the purportedly fraudulent statement, why it is false, and how that statement is
proximately causing damage to the plaintiff’s commercial interests. McLaughlin v. Homelight,
Inc., 2021 WL 5986913 (C.D. Cal. 2021). For example, the plaintiff must plead facts
demonstrating that clients viewed the statements on the defendant’s website and, as a result of
viewing the statements, chose a product or service different from that offered in the marketplace
by the plaintiff. Id.; see also Maffick, LLC v. Facebook, Inc. ,2021 WL 1893074 at *5 (N.D. Cal
2021)(the plaintiff must plead facts about how the alleged deceptions might have affected the
economic decisions being made by the plaintiff’s existing and potential customers).

Here, the proposed Second Amended Complaint does not cure the defects in Plaintiffs’
claims whether for trademark infringement or false advertising under the Lanham Act. There
remains no allegation that Plaintiffs have any commercial interest or business reputation that is
being harmed by Exile’s conduct. In fact, there is no allegation or facts discovered in this case to
suggest that Plaintiffs have any commercial sales, business reputation, customers, or potential

customers at all. See Exile’s MSJ Ex. 1, Fred Huntsman, Deposition 140:11-142:24; 153:3-154:7
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(confirming that Ruth’s name and likeness have not been used in commerce since the 1970s, and
Plaintiffs have no present-day plan to use this name and likeness in connection with a product or
service). Nor is there any allegation to suggest that Exile’s conduct has proximately caused
Plaintiffs a loss in sales or a reputational injury. Further, there is no allegation that consumers are
withholding trade from Plaintiffs due to Exile’s use of the name “RUTHIE” in conjunction with
its beer. Specifically, there is no allegation that customers are choosing Exile’s RUTHIE beer over
any product or service being sold by Plaintiffs. Accordingly, Plaintiffs’ Second Amended
Complaint fails to allege facts (let alone the particular facts) necessary to establish that Plaintiffs
have a commercial interest or that Exile’s conduct is proximately causing harm to said commercial
interest/business reputation. Correspondingly, the Second Amended Complaint does not allege
facts to establish that Plaintiffs have standing to file a claim under the Lanham Act, whether for
trademark infringement or false/deceptive advertising. Correspondingly, Plaintiffs’ proposed
amendments are legally ineffectual on their face. Thus, Plaintiffs’ Motion for Leave to file the
Second Amended Petition should be denied.
IV. Exile has filed an Application for Interlocutory Appeal, which will render the
issues in Plaintiffs’ Motion to Amend moot.

An Application for Interlocutory Appeal has now been filed by Exile. Through said appeal,
Exile asserts that this Court and the Probate Court have failed to decide the key standing and
jurisdictional issue in this case: whether and to what extent did Ruth’s intellectual property descend
to her heirs. At this point, both Courts have issued Orders claiming that the other Court is
responsible for deciding this issue. A copy of the Application for Interlocutory Appel has been
filed in this Court and is incorporated herein by reference. In sum, the Iowa Supreme Court has
been asked to decide whether Plaintiffs have standing, and this Court has jurisdiction to hear the
claims being asserted. If the appeal is granted in favor of Exile, the issues of standing under the
Lanham Act will likely be moot.

II. CONCLUSION

Exile has also filed a Motion to Stay these proceedings pending a decision regarding the
Interlocutory Appeal. Exile has also requested that the lowa Supreme Court stay these proceedings
pending a decision on the appeal. Exile humbly submits that a decision on Plaintiffs’ Motion to
Amend should not be issued until after the appeals are decided.

If the Court declines to stay this case and issues an Order on this Motion, Exile respectfully
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requests that Plaintiffs’ Motion to Amend be denied and Plaintiffs’ trade and service mark claims

be dismissed. Exile further requests any other relief requested herein or that the Court deems just

and appropriate.

EXILE BREWING COMPANY, LLC, Defendant,

/s/ Kristina J. Kamler

ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower

Omaha, Nebraska 68102

(402) 348-0900 Fax (402) 348-0904

Robert S. Keith, #AT0012066
rkeith@ekoklaw.com

Alexis M. Wright, #AT0013891
awright@ekoklaw.com

Kristina J. Kamler, #AT0009772

kkamler @ekoklaw.com

CERTIFICATE OF SERVICE

I hereby certify that on February 21, 2022, I electronically filed the foregoing with the lowa
Court System using the electronic filing system and will e-mail to the following:

Matthew G. Sease, #AT0010484
Scott M. Wadding, #AT0010447
Kylie E. Crawford, #AT0013381
Sease & Wadding

104 S.W. 4 St., Suite A

Des Moines, IA 50309

(515) 883-2222 Fax (515) 883-2233
msease @seasewadding.com
swadding @seasewadding.com
kcrawford @seasewadding.com

/s/ Kristina J. Kamler
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IN THE SUPREME COURT OF IOWA
No. 22-0290
Polk County No. CYCV060249
ORDER
ESTATE OF RUTH C. BISIGNANO, by and
through its administrator, FRED HUNTSMAN
and ESTATE OF FRANK BISIGNANO, by and
through its administrator, FRED HUNTSMAN,
Plaintiffs-Appellees,

VS.

EXILE BREWING COMPANY, LLC,
Defendant-Appellant.

This matter comes before the court upon the defendant’s application for
interlocutory appeal and request for stay. See lowa R. App. P. 6.104(1). The defendant also
filed a motion to consolidate this interlocutory appeal with supreme court case numbers,
22-0288, In re Estate of Ruth C. Bisignano, and 22-0289, In re Estate of Frank J.
Bisignano. The plaintiffs filed a resistance to the application for interlocutory appeal and
request for stay. The plaintiffs also resist consolidation of this interlocutory appeal with the
probate appeals.

Upon consideration, the application for interlocutory appeal and request for stay are
denied. The motion to consolidate is denied as moot.

Copies to:
Robert Saltzman Keith
Elgles Ketcham Olson & Keith P.C.

1350 Woodmen Tower
Omaha, NE 68102
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Kristina Janice Pfeifer

Elgles Ketcham Olson & Keith P.C.

1350 Woodmen Tower
Omaha, NE 68102

Alexis Mary Wright

Elgles Ketcham Olson & Keith P.C.

1350 Woodmen Tower
Omaha, NE 68102

Matthew Grant Sease
Sease & Wadding

104 SW 4th Street Suite A
Des Moines, IA 50309

Scott Michael Wadding
Sease & Wadding

104 SW 4th Street Suite A
Des Moines, 1A 50309

Polk County Clerk of Court
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State of Iowa Courts

Case Number Case Title
22-0290 Estate of Bisignano v. Exile Brewing Company LLC

So Ordered

B e

Bruce B. Zager. Senior Judge

Electronically signed on 2022-03-10 10:57:22
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY

05771 CVCV060249
FRED HUNTSMAN

ESTATE OF FRANK BISIGNANO
ESTATE OF RUTH C BISIGNANO

VS. ORDER

EXILE BREWING CO LLC

This matter was previously before the Court on Plaintiffs' Rule 1.904 Motion to Reconsider and
Motion to Amend Petition. At the hearing on the Motions, attorney Scott Wadding appeared on
behalf of Plaintiffs and attorney Kristina Kamler appeared on behalf of Defendant. The Court, having
considered the written and oral arguments advanced on behalf of the parties FINDS Plaintiffs' Motion
to Reconsider must be DENIED and their Motion to Amend Petition must be GRANTED.

As it relates to Plaintiffs' Motion to Reconsider, the Court looks to lowa Rule of Civil Procedure
1.904(2) which states:

On motion joined with or filed within the time allowed for a motion for new trial, the findings and
conclusions may be reconsidered, enlarged, or amended and the judgment or decree modified
accordingly or a different judgment or decree substituted. Resistances to such motions and replies
may be filed and supporting briefs may be served as provided in rules 1.431(4) and 1.431(5).

The purpose of a rule 1.904 motion is to provide the district court an opportunity to resolve an issue,
claim, or other legal theory that has been properly submitted for adjudication but which the Court has
failed to address. In re Estate of Spahn, 732 N.W.2d 887 (Table), 2007 WL 754633, at *3 (lowa Ct.
App. Mar. 14, 2007). Motions under rule 1.904(2) "are not vehicles for parties to retry issues based
on new facts." In re Marriage of Bolick, 539 N.W.2d 357, 361 (lowa 1995) (internal citations omitted).
Thus, when presented with a rule 1.904(2) motion, the Court may consider anew its original legal
conclusions and should address lacunae in its ruling, but the Court will not consider new evidence or
legal theories. Id.

Plaintiffs seek reconsideration of the Court's denial of partial summary judgment on the their right-
of-publicity claim. However, Plaintiffs arguments on reconsideration appear to be in conflict with

their previous arguments in support of summary judgment or suggest too broad of a reading of the
Court's prior ruling. For example, in their Memorandum of Authorities in Support of Motion for Partial
Summary Judgment and Permanent Injunction (Memorandum), in contradiction to their arguments on
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reconsideration, Plaintiffs asserted consent was an element of a right-of-publicity claim. As another
example, the Court's prior ruling does not indicate that a trademark is a defense to a right-of-publicity
claim but Plaintiffs seek a reconsideration of that point. In their Memorandum, in support of their
request for a permanent injunction, Plaintiffs made reference to trademark law. The Court's prior
ruling simply questioned how such reference advanced Plaintiffs' request for a permanent injunction
given Defendant is the holder of the "Ruthie" trademark. The Court declines to entertain Plaintiffs'
new arguments on reconsideration or otherwise "reconsider" holdings not previously made. Plaintiffs'
Motion to Reconsider is DENIED.

As it relates to Plaintiffs' Motion to Amend Petition, lowa Rule of Civil Procedure 1.402 provides
that "leave to amend, including leave to amend and conform to the proof, shall be freely given
when justice so requires." Here, Plaintiffs seek to replace their claim for trade and service mark
infringement with a claim for deceptive advertising and false designation of origin under the Lanham
Act. In resistance, Defendant argues prejudice in that such an amendment would prompt removal of
this case to federal court and because Fred Huntsman has already been deposed. Defendant also
generally asserts such a claim is without merit. Plaintiffs' Motion to Amend Petition is timely filed. The
Court cannot conclude the prejudice asserted by Defendant is sufficient to preclude Plaintiffs from
making a timely amendment to their Petition. Plaintiff's Motion to Amend is GRANTED.

ITIS SO ORDERED ON THIS DAY 04/04/22.
Copies to:

EXILE BREWING CO LLC

FRED HUNTSMAN
1452 NORTH WEST 75TH STREET
SEATTLE WA 98117

ESTATE OF FRANK BISIGNANO

ESTATE OF RUTH C BISIGNANO

SCOTT MICHAEL WADDING
SEASE & WADDING

104 SW 4TH ST STE A

DES MOINES IA 50309

MATTHEW GRANT SEASE
104 SW 4TH ST SUITE A
DES MOINES IA 50309
KRISTINA JANICE KAMLER
14029 Washington St.
Omaha NE 68137

ROBERT SALTZMAN KEITH Il

ALEXIS MARY WRIGHT
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State of Iowa Courts
Case Number Case Title
CVCV060249 ESTATE OF BISIGNANO VS EXILE BREWING COMPANY
LLC
Type: ORDER TO AMEND
So Ordered
& tteaths @Véﬂww‘aé "

Samantha Gronewald, District Court Judge
Fifth Judicial District of lowa

Electronically signed on 2022-04-04 13:57:17
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IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

ESTATE OF RUTH C. BISIGNANO, by and
through its administrator, FRED
HUNTSMAN, and ESTATE OF FRANK
BISIGNANO, as successor in interest to
RUTHIE BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

CASE NO. CVCV 060249

NOTICE OF FILING NOTICE OF
REMOVAL

VS.

)

)

)

)

)

)

)
Plaintiffs, )
)

)

)

EXILE BREWING COMPANY, LLC, )
)

)

Defendant.

Notice is hereby given that, pursuant to 28 U.S.C. § 1446, on April 8, 2022, Defendant,
Exile Brewing Company, LLC, filed a Notice of Removal, a copy of which is attached to this
Notice, for removal of the above entitled action to the United States District Court for the Southern
District of Iowa, Central Division. Pursuant to the laws of the United States, this removal
terminates this Court’s jurisdiction and all proceedings in this forum unless and until the action is

remanded. A copy of the Notice of Removal is attached hereto.

EXILE BREWING COMPANY, LLC, Defendant,

By:_ /s/ Kristina J. Kamler
ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower
Omaha, Nebraska 68102
(402) 348-0900 Fax (402) 348-0904
Robert S. Keith, #AT0012066
rkeith@ekoklaw.com
Alexis M. Wright, #AT0013891
awright@ekoklaw.com
Kristina J. Kamler, #AT0009772
kkamler@ekoklaw.com
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CERTIFICATE OF SERVICE

I hereby certify that on April 11, 2022, I electronically filed the foregoing with the Iowa
Court System using the electronic filing system and will mail to the following by regular United
States mail, postage prepaid:

Matthew G. Sease, #AT0010484
Scott M. Wadding, #AT0010447
Sease & Wadding
104 S.W. 4 St., Suite A
Des Moines, IA 50309
(515) 883-2222 Fax (515) 883-2233
msease @seasewadding.com
swadding @seasewadding.com
/s/ Kristina J. Kamler
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY

05771 CVCV060249
FRED HUNTSMAN

ESTATE OF FRANK BISIGNANO
ESTATE OF RUTH C BISIGNANO

VS. ORDER

EXILE BREWING CO LLC

A Notice of Removal has been filed. Accordingly, the hearing scheduled for April 22, 2022 at 11:00
AM is canceled.

IT IS SO ORDERED ON THIS DAY 04/21/22.
Copies to:

EXILE BREWING CO LLC

FRED HUNTSMAN
1452 NORTH WEST 75TH STREET
SEATTLE WA 98117

ESTATE OF FRANK BISIGNANO

ESTATE OF RUTH C BISIGNANO

SCOTT MICHAEL WADDING
SEASE & WADDING

104 SW 4TH ST STE A

DES MOINES IA 50309

MATTHEW GRANT SEASE
104 SW 4TH ST SUITE A
DES MOINES IA 50309
KRISTINA JANICE KAMLER
14029 Washington St.
Omaha NE 68137

ROBERT SALTZMAN KEITH II
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ALEXIS MARY WRIGHT
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Case Number Case Title
CVCV060249 ESTATE OF BISIGNANO VS EXILE BREWING COMPANY
LLC
Type: OTHER ORDER
So Ordered
& tteaths @Véﬂww‘aé "

Samantha Gronewald, District Court Judge
Fifth Judicial District of lowa

Electronically signed on 2022-04-21 09:20:40
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
CENTRAL DIVISION

ESTATE OF RUTH C. BISIGNANO, by and
through its administrator, FRED
HUNTSMAN, and ESTATE OF FRANK
BISIGNANO, as successor in interest to
RUTHIE BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

CASE NO. 4:22-cv-00121

ANSWER TO PLAINTIFFS’ SECOND
AMENDED PETITION

VS.

)

)

)

)

)

)

)
Plaintiffs, )
)

)

)

EXILE BREWING COMPANY, LLC, )
)

)

Defendant.

COMES NOW Defendant, Exile Brewing Company, LLC, by and through its attorneys
of record, and for its Answer to Plaintiffs’ Second Amended Petition, states and alleges as follows:
PRELIMINARY STATEMENT

1. The allegations in paragraph 1 of Plaintiffs’ Second Amended Complaint consist
of legal conclusions and, therefore, no response is required. To the extent any
response is required, the allegations are denied.

2. The allegations in paragraph 2 Plaintiffs’ Second Amended Complaint consist of
legal conclusions and, therefore, no response is required. To the extent any response
is required, the allegations are denied.

JURISDICTION AND VENUE

3. The allegation in paragraph 3 of Plaintiffs’ Second Amended Complaint is a legal
conclusion, and no response is required. Nonetheless, Defendant incorporates
herein the jurisdictional statements set forth in its Notice of Removal and Amended
Notice of Removal, filed as Doc. Nos. 1 and 10, respectively. Said jurisdictional
statements confirm that this federal court has jurisdiction over this matter.

4. Defendant admits that, in paragraph 4 of Plaintiffs’ Second Amended Complaint,
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10.

1.

Plaintiffs allege the amount in controversy exceeds the jurisdictional requirements.
However, Defendant denies that Plaintiffs sustained any damages and, in the
unlikely event Plaintiffs prove they have sustained damages, Defendant denies that
Plaintiffs’ damages are as extensive as they have alleged.
The allegation in paragraph 5 Plaintiffs’ Second Amended Complaint is a legal
conclusion, and no response is required. Nonetheless, Defendant incorporates
herein the venue statements set forth in its Notice of Removal and Amended Notice
of Removal, filed as Doc. Nos. 1 and 10, respectively. Said venue statements
confirm that this federal court is the proper venue for this matter.

PARTIES AND PERTINENT INDIVIDUALS
Defendant admits Ruth C. Bisignano is deceased. Defendant denies her interest in
claims passed to her husband, Frank Bisignano. Defendant is without knowledge
or information sufficient to form a belief as to the truth of the remaining allegations
set forth in paragraph 6 of Plaintiffs’ Second Amended Petition and, therefore,
denies those allegations.
Defendant admits Frank Bisignano is deceased and Fred Huntsman is a resident of
Seattle Washington. Defendant denies that Fred Huntsman has been properly
named as the administrator of Frank Bisignano’s Estate and denies all other
remaining allegations set forth in paragraph 7 of Plaintiffs’ Second Amended
Petition.
The allegations in paragraph 8 of Plaintiffs’ Second Amended Petition consist of
arguments and legal conclusions and, therefore, no response is required. To the
extent any response is required, the allegations are denied.
The allegations in paragraph 9 of Plaintiffs’ Second Amended Petition consist of
arguments and legal conclusions and, therefore, no response is required. To the
extent any response is required, the allegations are denied.
Defendant admits the allegations in paragraph 10 of Plaintiffs’ Second Amended
Petition.
Defendant admits it engaged in the production, promotion, advertising, selling, and
commercial distribution of a beer, “Ruthie.” Defendant denies the remaining

allegations set forth in paragraph 11 of Plaintiffs’ Second Amended Petition.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

Defendant admits it engaged in the production, promotion, advertising, selling, and
commercial distribution of merchandise featuring or for the “Ruthie” beer.
Defendant denies any remaining allegations set forth in paragraph 12 of Plaintiffs’
Second Amended Petition.
Paragraph 13 of Plaintiffs’ Second Amended Petition contains legal conclusions to
which no response is required. To the extent the allegations in paragraph 13 do not
constitute a legal conclusion, all such allegations are denied.

STATEMENT OF THE CLAIM
Defendant denies the allegations set forth in paragraph 14 of Plaintiffs’ Second
Amended Petition.
Defendant admits a woman named “Ruthie” operated a bar called Ruthie’s Lounge
in Des Moines. Defendant is without knowledge or information sufficient to form
a belief as to the truth of the remaining allegations set forth in paragraph 15 of
Plaintiffs’ Second Amended Petition and, therefore, denies those allegations.
Defendant denies the allegations set forth in paragraph 16 of Plaintiffs’ Second
Amended Petition.
Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 17 of Plaintiffs’ Second Amended
Petition and, therefore, denies those allegations.
Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 18 of Plaintiffs’ Second Amended
Petition and, therefore, denies those allegations.
Defendant admits a woman named ‘“Ruthie” was featured in several articles
performing a beer balancing trick; Defendant is without knowledge or information
sufficient to form a belief as to the truth of the remainder of the allegations set forth
in paragraph 19 of Plaintiffs” Second Amended Petition and, therefore, denies those
allegations.
Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 20 of Plaintiffs’ Second Amended
Petition and, therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
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22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

truth of the allegations set forth in paragraph 21 of Plaintiffs’ Second Amended
Petition and, therefore, denies those allegations.

Defendant denies the allegations set forth in paragraph 22 of Plaintiffs’ Second
Amended Petition and, therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 23 of Plaintiffs’ Second Amended
Petition and, therefore, denies those allegations.

Defendant denies the allegations set forth in paragraph 24 of Plaintiffs’ Second
Amended Petition.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 25 of Plaintiffs’ Second Amended
Petition and, therefore, denies those allegations.

Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations set forth in paragraph 26 of Plaintiffs’ Second Amended
Petition and, therefore, denies those allegations.

Defendant denies the allegations set forth in paragraph 27 of Plaintiffs’ Second
Amended Petition.

Defendant admits the allegations set forth in paragraph 28 of Plaintiffs’ Second
Amended Petition.

Defendant admits that, from its opening, it has featured a flagship beer called
“Ruthie” as a tribute to Ruthie. Defendant denies “Ruthie” is a tribute to Ruthie
Bisignano. Defendant denies all remaining allegations set forth in paragraph 29 of
Plaintiffs’ Second Amended Petition.

Defendant denies the allegations set forth in paragraph 30 of Plaintiffs’ Second
Amended Petition.

Defendant admits it describes the “Ruthie” beer as “[t]he world’s best balanced
beer.” Defendant denies the remaining allegations set forth in paragraph 31 of
Plaintiffs’ Second Amended Petition.

Defendant denies the allegations set forth in paragraph 32 of Plaintiffs’ Second
Amended Petition.

Defendant denies the allegations set forth in paragraph 33 of Plaintiffs’ Amended
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34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44.

45.

46.

Petition.
Defendant admits that, a few years after Exile began selling the beer called
“Ruthie,” it re-designed the label and imagery for the beer; Defendant denies any
remaining allegations in paragraph 34 of Plaintiffs’ Second Amended Petition.
Defendant denies the allegations set forth in paragraph 35 of Plaintiffs’ Second
Amended Petition and, therefore, denies those allegations.
Defendant denies the allegations set forth in paragraph 36 of Plaintiffs’ Second
Amended Petition.
Defendant denies the allegations set forth in paragraph 37, including subparts “a”
through “c.ii.” of Plaintiffs’ Second Amended Petition
Defendant denies the allegations set forth in paragraph 38 of Plaintiffs’ Second
Amended Petition.
Defendant denies the allegations set forth in paragraph 39 including sub-parts “a”
through “b” of Plaintiffs” Second Amended Petition.
Defendant denies the allegations set forth in paragraph 40, including sub-parts “a”
through “c.i1.” of Plaintiffs’ Second Amended Petition.
Defendant denies the allegations set forth in paragraph 41, including sub-parts “a”
through “b.” of Plaintiffs’ Second Amended Petition.
Defendant denies the allegations set forth in paragraph 42 of Plaintiffs’ Second
Amended Petition.
COUNT I
APPROPRIATION OF NAME AND/OR LIKENESS
UNDER IOWA COMMON LAW
In response to paragraph 43 of Plaintiffs’ Second Amended Petition, Defendant re-
pleads its responses to paragraphs 1-42 of Plaintiffs’ Second Amended Petition as
if fully set forth herein.
Defendant denies the allegations set forth in paragraph 44 of Plaintiffs’ Second
Amended Petition.
Defendant denies the allegations set forth in paragraph 45 of Plaintiffs’ Second
Amended Petition.

Defendant denies the allegations set forth in paragraph 46 of Plaintiffs’ Second
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47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

38.

59.

Amended Petition.

Defendant denies the allegations set forth in paragraph 47 of Plaintiffs’ Second

Amended Petition.

Defendant denies the allegations set forth in paragraph 48 of Plaintiffs’ Second

Amended Petition.

Defendant denies the allegations set forth in paragraph 49 of Plaintiffs’ Second

Amended Petition.

Defendant denies the allegations set forth in paragraph 50 of Plaintiffs’ Second

Amended Petition.

Defendant denies the allegations set forth in paragraph 51 of Plaintiffs’ Amended

Petition.

COUNT II
UNFAIR COMPETITION - APPROPRIATION OF THE COMMERCIAL VALUE OF

RUTHIE’S IDENTITY AND INFRINGEMENT OF THE RIGHT OF PUBLICITY
UNDER IOWA COMMON LAW

In response to paragraph 52 of Plaintiffs’ Second Amended Petition, Defendant re-

pleads its responses to paragraphs 1-51 of Plaintiffs’ Second Amended Petition as

if fully set forth herein.

Defendant denies the
Amended Petition.
Defendant denies the
Amended Petition.
Defendant denies the
Amended Petition.
Defendant denies the
Amended Petition.
Defendant denies the
Amended Petition.
Defendant denies the
Amended Petition.

Defendant denies the

allegations

allegations

allegations

allegations

allegations

allegations

allegations

set forth in paragraph 53 of Plaintiffs’ Second

set forth in paragraph 54 of Plaintiffs’ Second

set forth in paragraph 55 of Plaintiffs’ Second

set forth in paragraph 56 of Plaintiffs’ Second

set forth in paragraph 57 of Plaintiffs’ Second

set forth in paragraph 58 of Plaintiffs’ Second

set forth in paragraph 59 of Plaintiffs’ Second
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Amended Petition.

60. Defendant denies the allegations set forth in paragraph 60 of Plaintiffs’ Second
Amended Petition.

61.  Defendant denies the allegations set forth in paragraph 61 of Plaintiffs’ Second
Amended Petition.

COUNT III1
UNFAIR COMPETITION - MISAPPROPRIATION OF TRADE VALUES UNDER
IOWA COMMON LAW

62. In response to paragraph 62 of Plaintiffs’ Second Amended Petition, Defendant re-
pleads its responses to paragraphs 1-61 of Plaintiffs’ Second Amended Petition as
if fully set forth herein.

63.  Defendant denies the allegations set forth in paragraph 63 of Plaintiffs’ Second
Amended Petition.

64. Defendant denies the allegations set forth in paragraph 64 of Plaintiffs’ Second
Amended Petition.

65.  Defendant denies the allegations set forth in paragraph 65 of Plaintiffs’ Second
Amended Petition.

66. Defendant denies the allegations set forth in paragraph 66 of Plaintiffs’ Second
Amended Petition.

67.  Defendant denies the allegations set forth in paragraph 67 of Plaintiffs’ Second
Amended Petition.

68. Defendant denies the allegations set forth in paragraph 68 of Plaintiffs’ Second
Amended Petition.

69.  Defendant denies the allegations set forth in paragraph 69 of Plaintiffs’ Second
Amended Petition.

70. Defendant denies the allegations set forth in paragraph 70 of Plaintiffs’ Second
Amended Petition.

71. Defendant denies the allegations set forth in paragraph 71 of Plaintiffs’ Second

Amended Petition.
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72.

73.

74,

75.

76.

7.

78.

79.

80.

81.

82.

83.

COUNT IV
CONSUMER FRAUD UNDER IOWA CODE CHAPTER 714H
In response to paragraph 72 of Plaintiffs’ Second Amended Petition, Defendant re-
pleads its responses to paragraphs 1-71 of Plaintiffs” Second Amended Petition as
if fully set forth herein.
Defendant denies the allegations set forth in paragraph 73 of Plaintiffs’ Second
Amended Petition.
Defendant denies the allegations set forth in paragraph 74 of Plaintiffs’ Second
Amended Petition.
Defendant denies the allegations set forth in paragraph 75 of Plaintiffs’ Second
Amended Petition.
Defendant denies the allegations set forth in paragraph 76 of Plaintiffs’ Second
Amended Petition.
Defendant denies the allegations set forth in paragraph 77 of Plaintiffs’ Second
Amended Petition.
Defendant denies the allegations set forth in paragraph 78 of Plaintiffs’ Second
Amended Petition.
Defendant denies the allegations set forth in paragraph 79 of Plaintiffs’ Second
Amended Petition.
Defendant denies the allegations set forth in paragraph 80 of Plaintiffs’ Second
Amended Petition.
Defendant denies the allegations set forth in paragraph 81 of Plaintiffs’ Second
Amended Petition.
COUNT V
DECEPTIVE MARKETING - MISREPRESENTATIONS REGARDING
ENDORSEMENT AND/OR APPROVAL UNDER IOWA COMMON LAW
In response to paragraph 82 of Plaintiffs’ Second Amended Petition, Defendant re-
pleads its responses to paragraphs 1-81 of Plaintiffs’ Second Amended Petition as
if fully set forth herein.
Defendant denies the allegations set forth in paragraph 83 of Plaintiffs’ Second

Amended Petition.
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84.

85.

86.

87.

88.

89.

90.

Defendant denies the allegations set forth in paragraph 84 of Plaintiffs’ Second
Amended Petition.

Defendant denies the allegations set forth in paragraph 85 of Plaintiffs’ Second
Amended Petition.

Defendant denies the allegations set forth in paragraph 86, including subparts “a”
through “b” of Plaintiffs” Second Amended Petition.

Defendant denies the allegations set forth in paragraph 87 of Plaintiffs’ Second
Amended Petition.

Defendant denies the allegations set forth in paragraph 88 of Plaintiffs’ Second
Amended Petition.

Defendant denies the allegations set forth in paragraph 89 of Plaintiffs’ Second
Amended Petition.

Defendant denies the allegations set forth in paragraph 90 of Plaintiffs’ Second
Amended Petition.

COUNT VI

FEDERAL DECEPTIVE MARKETING AND FALSE DESIGNATION OF ORIGN

91.

92.

93.

94.

95.

96.

97.

In response to paragraph 91 of Plaintiffs’ Second Amended Petition, Defendant re-
pleads its responses to paragraphs 1-90 of Plaintiffs’ Second Amended Petition as
if fully set forth herein.

Defendant denies the allegations set forth in paragraph 92 of Plaintiffs’ Second
Amended Petition.

Defendant denies the allegations set forth in paragraph 93 of Plaintiffs’ Second
Amended Petition.

Defendant denies the allegations set forth in paragraph 94 of Plaintiffs’ Second
Amended Petition.

Defendant denies the allegations set forth in paragraph 95 of Plaintiffs’ Second
Amended Petition.

Defendant denies the allegations set forth in paragraph 96 of Plaintiffs’ Second
Amended Petition.

Defendant denies the allegations set forth in paragraph 97 of Plaintiffs’ Second

Amended Petition.
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98.

99.

Defendant denies the allegations set forth in paragraph 98 of Plaintiffs’ Second

Amended Petition.

Defendant denies the allegations set forth in paragraph 99 of Plaintiffs’ Second

Amended Petition.

JURY DEMAND

Defendant hereby requests a trial by jury.

100.
101.

102.

103.

104.

AFFIRMATIVE DEFENSES

Plaintiffs failed to state a claim upon which relief can be granted.

Plaintiffs lack standing to pursue this litigation for a multitude of reasons including,

but not limited to:

a.

These Estates should not be re-opened under Iowa’s Probate Code;
collateral litigation pending before the Iowa Supreme Court is likely to
result in Plaintiffs’ Estates being closed for lack of jurisdiction and,
correspondingly, depriving Plaintiffs of the rights they are pursuing in this
action.

Plaintiffs have failed to establish that each of these causes of action was
capable of descending to heirs of these Estates under Iowa’s laws; for
example, there were no laws in existence recognizing a right of publicity at
the time of these individuals’ deaths and, therefore, said cause of action
could not “survive” their deaths under lowa’s Survival Statute.

Plaintiffs have failed to allege and establish facts necessary to establish that
each of these causes of action actually did descend to the heirs of Ruth

Bisignano or/and Frank Bisignano.

Plaintiffs do not have standing to pursue a civil action under the statutory

requirements and/or conditions of the Lanham Act.

Plaintiffs failed to comply with statutory requirements and/or conditions, including

but not limited to, the Private Right of Action for Consumer Frauds Act, and the

conditions precedent found within this Act.

Plaintiffs’ cause of action for Appropriation of the Commercial Value of Ruthie’s

Identity and Infringement of the Right of Publicity under lowa Common Law fails

to state a cause of action recognized under lowa common law.

10
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105.

106.

107.

108.

109.

110.

I11.

112.

113.

114.

115.

116.

117.

118.

119.

120.

121.

122.

Plaintiffs’ cause of action for Misappropriation of Trade Values Under Iowa
Common Law fails to state a cause of action recognized under lowa common law.
Plaintiffs’ cause of action for Misrepresentations Regarding Endorsement and/or
Approval Under Iowa Common Law fails to state a cause of action recognized
under lowa common law.

Plaintiffs’ claims fail for lack of injury in fact, harm, or resulting damages.
Plaintiff, Estate of Frank Bisignano, is not the real party in interest.

Plaintiffs’ Amended Petition fails to join all necessary and indispensable parties.
Plaintiffs’ have abandoned any intellectual property rights they may have.
Plaintiffs’ claims and damages are barred by consent.

Plaintiffs’ claims and damages are barred by the doctrine of waiver and/or
acquiescence.

Plaintiffs’ claims and damages are barred by the defense of newsworthiness.
Plaintiffs’ claims and damages are barred by a privilege and or qualified privilege.
All or some of Plaintiffs’ claims and damages are barred by the applicable statute
of limitations.

Plaintiffs’ claims and damages are barred by the applicable statute of repose, and
the Amended Petition should be dismissed as a result.

Plaintiffs’ claims and damages are barred by the doctrines of estoppel, waiver,
acquiescence, laches, and/or unclean hands.

Any use or infringement of Ruthie’s likeness, image, identity, or persona, if any, is
protected by the First Amendment’s guarantee of free speech.

The use and/or infringement, if any, of Ruthie’s likeness, image, identity, or
persona, did not result in pecuniary gain to Defendant.

The use and/or infringement, if any, of Ruthie’s likeness, image, identity, or
persona, did not result in pecuniary loss to Plaintiffs.

Plaintiffs, who are dead, are not consumers of Exile beer and, thus, have not been
confused or deceived regarding any alleged use misuse of Ruthie’s likeness, image,
identity, or persona.

Plaintiffs’ claims for injunctive relief fail as the use and/or infringement, if any, of

the alleged trade- and service-mark, or Ruthie’s likeness, image, identity, or

11
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persona, was de minimis.

123.  Plaintiffs failed to mitigate their damages.

124.  The right of recovery, if any, is limited to either monetary relief or injunctive relief.

125. Defendant reserves its right to amend its Answer to add additional defenses.

WHEREFORE having fully responded to Plaintiffs’ Second Amended Petition,

Defendant requests the Court to dismiss the same and for such other and further relief as the Court

deems appropriate.

EXILE BREWING COMPANY, LLC, Defendant,

By:

/s/ Kristina J. Kamler

ENGLES, KETCHAM, OLSON, & KEITH, P.C.
1350 Woodmen Tower

Omaha, Nebraska 68102

(402) 348-0900 Fax (402) 348-0904

Robert S. Keith, #AT0012066
rkeith@ekoklaw.com

Alexis M. Wright, #AT0013891
awright@ekoklaw.com

Kristina J. Kamler, #AT0009772

kkamler @ekoklaw.com

CERTIFICATE OF SERVICE

I hereby certify that on April 15, 2022, I electronically filed the foregoing with the Iowa
Court System using the electronic filing system and will e-mail to the following:

Matthew G. Sease, #AT0010484
Scott M. Wadding, #AT0010447
Sease & Wadding

104 S.W. 4 St., Suite A

Des Moines, IA 50309

(515) 883-2222 Fax (515) 883-2233
msease @seasewadding.com
swadding @seasewadding.com

/s/ Kristina J. Kamler

12
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
CENTRAL DIVISION

ESTATE OF RUTH C. BISIGNANO, by
and through its administrator, FRED
HUNTSMAN, and ESTATE OF FRANK
BISIGNANO, as successor in interest to
RUTHIE BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

CIVIL NO. 4:22-¢cv-00121-RGE-SBJ

ORDER
v.
EXILE BREWING COMPANY, LLC,

%k

*

%k

*

%

*

%

Plaintiffs, *
%

*

%

*

Defendant. *
*

Before the Court is a Motion for Settlement Conference (Dkt. 25) filed by Plaintiffs, the
Estate of Ruth C. Bisignano and the Estate of Frank Bisignano. Plaintiffs “request the Court enter
an order directing the parties and their insurers to participate in a settlement conference via private
mediation with Judge Mark Bennett (Ret.) or some other qualified natural person mutually agreed
upon by the parties if Judge Bennett is unable to mediate this case before July 29, 2022.” Id. q 5.
Plaintiffs represent that “[c]ounsel for Defendant has advised that Defendant does not object to
this motion.” 1d. § 6.

Plaintiffs bring their motion pursuant to this Court’s Local Rule 72B which provides, in
pertinent part, as follows:

a. Authorization of ADR. Pursuant to 28 U.S.C. § 651(b), the court authorizes the

use of [Alternative Dispute Resolution (“ADR™] in civil cases, including adversary

proceedings in bankruptcy. The court’s primary ADR procedure is private

mediation. Alternatively, the court may, either upon the request of a party or on its

own initiative, schedule a court-sponsored settlement conference, in a mediation

format, to be held by a federal judge or some other qualified neutral person. In

appropriate cases, and with the consent of the parties, the court may facilitate other
forms of ADR, as authorized by law.
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b. Judicial Function. Any participation by a federal judge in an ADR procedure is
a judicial function of the court.

c. Designation of Cases. The court may schedule a settlement conference whenever

the court concludes that the nature of the case, the amount in controversy, or the

status of the case indicates a settlement conference might be beneficial.

Additionally, the parties should consider the use of ADR at every appropriate stage

in the litigation. Upon the request of any party, which may be made ex parte and at

any stage of the proceedings, the court will consider scheduling a settlement

conference.
L.R. 72B (a-c).

Upon the Court’s reading of the motion, it appears Plaintiffs are not requesting this Court
to schedule a “court-sponsored settlement conference” but instead are intending to engage in
private mediation. But Local Rule 72B does not authorize the Court to order “the parties and their
insurers to participate in a settlement conference via private mediation” as requested by Plaintiffs.
However, the Court may set a deadline for the parties to complete private mediation and will grant
Plaintiffs’ motion to this extent.

Therefore, Plaintiffs’ Motion for Settlement Conference (Dkt. 25) is granted in part. The
parties shall have until July 29, 2022 to complete private mediation for this case.

IT IS SO ORDERED.

Dated May 16, 2022.

STE }’[[] ‘N B. JACKSON. IR. ;

UNITED STATES MAGISTRATE JUDGE
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ESTATE OF RUTH C. BISIGNANO, by

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
CENTRAL DIVISION

CIVIL NO. 4:22-cv-00121-RGE-SBJ

and through its administrator, FRED
HUNTSMAN; and ESTATE OF FRANK
BISIGNANO, as successor in interest to
RUTHIE BISIGNANO, by and through its
administrator, FRED HUNTSMAN,

V.

SCHEDULING AND

EXILE BREWING COMPANY, LLC,

%
%
%
%
%
%
%
Plaintiffs, * TRIAL SETTING ORDER
%
%
%
%
Defendant. *
%

A scheduling conference was conducted pursuant to Fed. R. Civ. P. 16 on June 1, 2022.

Based on the discussions during the conference and the parties’ proposed schedule (Dkt. 35), it is

hereby ordered:

1.

A Jury Trial will be set to begin on January 16, 2024, at 9:00 a.m., before United
States District Judge Rebecca Goodgame Ebinger, in the United States Courthouse
in Des Moines, lowa. The trial will be scheduled for 9 days.

A Final Pretrial Conference will be held on December 6, 2023, at 9:00 a.m., in the
United States Courthouse in Des Moines, lowa, before United States District Judge
Rebecca Goodgame Ebinger.

The parties must exchange initial disclosures by July 1, 2022.

Motions to add parties must be filed by September 26, 2022.

Motions for leave to amend pleadings must be filed by September 26, 2022.

Plaintiffs must designate expert witnesses and disclose their written reports by
October 26, 2022.

Defendant must designate expert witnesses and disclose their written reports by
January 13, 2023.
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8. Plaintiffs must designate rebuttal expert witnesses and disclose their written reports
by February 14, 2023.

0. Discovery must be completed by March 27, 2023. Written discovery shall be
propounded so that the time for response is not later than this date.

10. Dispositive motions and Daubert motions under Fed. R. Evid. 702 must be filed by
April 27, 2023.
IT IS SO ORDERED.
Dated June 1, 2022.

et 5 it ).

STEPHEN B. JACKSON. JR. ¢/ 4
UNITED STATES MAGISTRATLE JUDGE
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