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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NPG RECORDS, INC., AND THE ESTATE OF | Cancellation No. 92077741
PRINCE ROGERS NELSON BY AND THROUGH
COMERICA BANK & TRUST, N.A., IN ITS | Registration No. 5936286
FIDUCIARY CAPACITY AS PERSONAL
REPRESENTATIVE Mark: PURPLE RAIN

Petitioners,
V.
M&M WINE CELLAR DBA L’UVA BELLA,

Respondent.

RULE 56(d) MOTION AND MEMORANDUM FOR DISCOVERY

Respondent, M&M Wine Cellar dba L’uva Bella (“L’uva Bella” or “Respondent”), hereby
respectfully moves this Board for an Order for Discovery in view of the pending Motion for
Summary Judgment filed by Petitioners, NPG Records, Inc., and The Estate of Prince Rogers
Nelson by and through Comerica Bank & Trust, N.A., in its fiduciary capacity as personal
representative (individually “NPG” or “Comerica” and collectively “Petitioners”). L’uva Bella
maintains that the requested discovery is necessary for it fully to present evidence in opposition to
Petitioners’ motion and is unavailable from other sources. Because Petitioners’ Motion for
Summary Judgment was filed the day after Respondent’s first round of discovery was served,

Respondent requests that the previously-served discovery also be permitted to proceed.

Herewith, and in support of this motion and memorandum, L’uva Bella supplies the
Declaration of Kristen M. Hoover Boutton (the “Boutton Declaration”), Exhibit A, attached hereto,

as well as the following supporting memorandum of facts and authority.

BACKGROUND

Discovery is in its infant stages in this matter. The parties have exchanged initial
disclosures and have had their initial discovery conference. (Boutton Declaration { 1.) L’uva Bella

just recently served its first set of discovery requests—document requests and interrogatories,
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which are attached to the Boutton Declaration Exhs. 5 and 6. (Boutton Declaration | 2.)
Surprisingly, Petitioners served a Motion for Summary Judgment only one day thereafter. (Boutton
Declaration { 4.) As of the date of the preparation of this memorandum, neither party has produced

any documents, or engaged in any other discovery. (Boutton Declaration { 3.)

Petitioners’ Summary Judgment Motion

Petitioners’ Summary Judgment Motion is directed to the third count of the Cancellation
Complaint that alleges that L’uva Bella’s PURPLE RAIN' branded wine suggests a false
connection or affiliation with Petitioners’ registered mark and the now deceased rock star Prince.
(Complaint | q 23-25.) The Complaint also alleges, “Petitioners have been using Petitioners’
Marks long before any date of first use or constructive date of first use by Registrant of Registrant’s
Mark.” (Id. at 23.) The Motion also seeks to strike Respondent’s affirmative defenses of laches,
acquiescence and estoppel. In support of its Motion, Petitioners supplied three declarations, those
of Andrea Bruce, Tracy Deutmeyer, and Lora Friedemann, along with a declaration and expert
report of Melissa Pittaoulis. Approximately 500 total pages of exhibits and attachments are
included with Petitioners’ brief. The expert report includes results of a consumer survey conducted

in efforts to establish a connection between the phrase “Purple Rain” and the persona of Prince.

Short Summary of Declarations

To demonstrate Respondent’s need for discovery, the following is a brief summary of

Petitioners’ fact-laden declarations and expert report:

I Declaration of Andrea Bruce
The Bruce Declaration gives the background of Prince, his career, and the Purple Rain
movie, song, album, and tour. Bruce identifies herself as the Vice President and Manager of

Comerica Bank & Trust, N.A.’s Specialty Asset Management Department which deals with the

! Our convention is as follows:
PURPLE RAIN—Respondent’s Mark
Purple Rain—Title of movie/book/song/album
“Purple Rain”—General phrase
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administration of trust and estate accounts. She further states Comerica was appointed Personal
Representative of the Estate of Prince and she serves as lead Personal Representative of the Estate
and CEO of several estate-owned corporations, including NPG, and claims Comerica has the legal

right to assert the rights in Prince’s name, image, and likeness.

Bruce attempts to connect the image of the outfit worn by the character, the Kid, that Prince
played in the movie Purple Rain (the “Purple Rain Costume”) to the individual Prince’s image and
persona and discusses the licensing the Estate has done for various goods and merchandise. Bruce
identifies the trademark registrations and applications held for “Purple Rain” by NPG (the “NPG
Marks”). Finally, she identifies unsolicited media references to Purple Rain in support of an

assertion that “Purple Rain” and Prince are intertwined.

Bruce asserts the Purple Rain Costume is Prince’s signature image and therefore part of
Prince’s persona. Bruce states the NPG Marks and rights of publicity have been licensed for
various goods, including, apparel, gifts, music, games, museum displays, statuettes, playing cards,
wall décor, notebooks, mugs, keychains, buttons, posters and cosmetics. Bruce claims that
Comerica and NPG enhanced the association of “Purple Rain” with Prince through merchandise
sold and provides example of t-shirts depicting the album and movie art and figurine of Prince in

character as the Kid.

In sum, the Bruce Declaration is used to support the legal standing of the Petitioners
(Motion for Summary Judgment, p. 2) and the background of Prince’s life and career (Motion for
Summary Judgment, pp. 2-3). Further, it is used to support their claim that the album, song, and
movie are famous. (Motion for Summary Judgment, pp. 3-6, 15.) It is also used to assert the Purple
Rain Costume is Prince’s signature image and therefore part of his persona that the Estate and

NPG have licensed for various merchandise. (Motion for Summary Judgment, pp. 6-12, 15-20.)

ii. Declaration and Expert Report of Melissa Pittaoulis
The Pittaoulis Declaration asserts that she has evaluated the consumer recognition and
association of the phrase “Purple Rain” with the artist Prince. Pittaoulis further provides a
background on the way the survey was conducted (i.e., how participants were selected and how

questions were asked) and as well as the quality control measures taken in conducting the survey.
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Pittaoulis concluded that her results show that the phrase “Purple Rain” has high

recognition among the general consuming public because:

o Over 80% of U.S. adults surveyed reported having seen or heard the phrase
“Purple Rain;”

o 81% of those who recognized the phrase expressly associated the phrase “Purple
Rain” with the artist Prince; and

o Among all respondents, 66% stated that the phrase “Purple Rain” called to mind

either Prince, the “Prince song,” or the “Prince movie.”

The Pittaoulis Declaration is used to establish consumer perception of the phrase ‘“Purple

Rain.” (Motion for Summary Judgment, pp. 12-13.)

iii. Declaration of Tracy Deutmeyer

The Deutmeyer Declaration states Tracy Deutmeyer is an attorney at Fredrikson & Byron,
P.A. and that she is one of the attorneys representing Petitioners in this proceeding. She further
states she is lead trademark counsel for the Estate of Prince Rogers Nelson and oversees protection

and enforcement of trademark and rights of publicity in Prince’s name, image, and likeness.

The Deutmeyer Declaration attempts to establish the “Purple Rain Persona” through the
Purple Rain Costume. She asserts the Purple Rain Costume is well known and broadly associated
with Prince and names it the “Purple Rain Persona.” Further, she asserts Prince developed rights

of publicity in the costume.

Deutmeyer asserts that because costume companies regularly sell costumes that look like
the Purple Rain Costume, the image is well known and popular. Further, she states that
unauthorized uses of the costume are listed for sale using the phrase “Purple Rain” which she states
the Estate “regularly and continuously removes” as instances of infringements of rights of

publicity.

In sum, the Deutmeyer Declaration is used to support Petitioners’ claim that the phrase
“Purple Rain” is Prince’s Purple Rain Persona. (Motion for Summary Judgment, p. 7.) Also, it is
used to make the assertion that the outfit Prince wore in the movie Purple Rain is well known and

broadly associated with Prince (Motion for Summary Judgment, p. 6.) Further, it is used to support

{01660815-3}



an assertion that the Petitioners regularly and continually take down websites offering costumes

that replicate Prince in Purple Rain attire (Motion for Summary Judgment p. 8.)

iv. Declaration of Lora Friedemann

In the Friedemann Declaration, it states Lora Friedemann is an attorney at Fredrikson &
Byron, P.A. and that she is one of the attorneys representing Petitioners in this proceeding. The
Friedemann Declaration addresses the phrase “purple rain” not being a dictionary defined term
and attaches two cases cited in the Motion for Summary Judgment that related to affirmative
defenses. She asserts that the Oxford-English Dictionary and Merriam Webster Dictionary

returned no results when she searched for the term “purple rain” in each.

In sum, the Friedemann Declaration is used to support the claim that “purple rain” has no
definition in the English language (Motion for Summary Judgment, pp. 15, 18.) The Friedemann
Declaration is also used to introduce the CSL Silicones and Brookeville Brewing cases used to

attack the affirmative defenses in the Answer (Motion for Summary Judgment, pp. 20-22.)

LEGAL STANDARDS

Summary Judgment is inappropriate unless the non-movant is permitted to have adequate
time for discovery. Dunkin’ Donuts of Am., Inc. v Metallurgical Exoproducts Corp., 840 F.2d 917,
919, 6 USPQ 2d 1026, 1028 (Fed. Cir. 1988). Pursuant to Rule 56(d), if a party served with a
motion for summary judgment shows, by affidavit or declaration, that, for specified reasons, it
cannot present facts essential to justify its opposition, the TTAB may (1) defer considering the
motion or deny it, (2) allow the non-moving party time to obtain affidavits or declarations or to
take discovery, or (3) issue any other appropriate order. Fed. R. Civ. P. 56(d). Fed. R. Civ. P. 56(d).
See also Trademark Rule 2.127(e)(1), 37 C.F.R. § 2.127(e)(1). To obtain the protections afforded
by Rule 56(d), the party must state specific reasons why it is unable, without discovery, to present
facts necessary to oppose the motion for summary judgment. Further, the requested discovery must
be reasonably directed to obtaining facts essential to the party’s opposition to the motion for
summary judgment. In granting a party’s Rule 56(d) motion, the TTAB has noted that the purpose
of Rule 56(d) is to protect non-movants from being “ambushed by a summary judgment motion

filed before the party had a fair opportunity to obtain discovery that could bear on the disposition
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of the summary judgment motion.” Chavakula v. Praise Broadcasting AKA Praise FM, 2020
USPQ2d 10855, 2020 TTAB LEXIS 264, at *15 (TTAB 2020).

Petitioners seek summary judgment of their Section 2(a) claim that alleges a false
suggestion or connection between Registrant’s mark and the deceased artist Prince. To establish
that a proposed mark falsely suggests a connection with a person or an institution, it must be shown
that: (1) The mark is the same as, or a close approximation of, the name or identity previously used
by another person or institution; (2) The mark would be recognized as such, in that it points
uniquely and unmistakably to that person or institution; (3) The person or institution named by the
mark is not connected with the activities performed by the applicant under the mark; and (4) The
fame or reputation of the person or institution is such that, when the mark is used with the
applicant’s goods or services, a connection with the person or institution would be presumed. In
re Pedersen, 109 USPQ2d 1185, 1188 (TTAB 2013) (citing Univ. of Notre Dame du Lac v. J.C.
Gourmet Food Imports Co., 703 F.2d 1372,217 USPQ 505, 508-09 (Fed. Cir. 1983) for “providing
foundational principles for the current four-part test used by the Board to determine the existence

of a false connection.”)

Suggestion of a Connection Legal Analysis

Petitioners argue that when Registrant uses its PURPLE RAIN mark, a connection with
Prince would be presumed. Petitioners seek to have the Board simply ignore the fact that the
Respondent’s product has no connection whatsoever with any of Petitioners’ products—indeed
Petitioners were and are unlikely ever to endorse an alcohol-based product. Petitioners argue,
“Because purchasers are accustomed to celebrity licensing, they may presume a connection with
a celebrity even though the goods have no relation to the reason for the celebrity’s fame.”
(Petitioners’ Brief at 20.) Simply stated, Petitioners posit that celebrity status confers a unique
legal standard of analysis under Section 2(a), wherein the court makes no product/market analysis

whatsoever. This is simply not an accurate statement of the law.

It is a matter of well-established law that a registrant’s product is evaluated in any analysis
under Section 2(a). Specifically, if that product is unlikely to have been manufactured or endorsed

by Petitioners, it is unreasonable that the public would assume Respondent’s goods originate with,
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are sponsored or endorsed by, or associated with the Petitioners and therefore the TTAB will not
presume a connection between the Registrant’s product and the Petitioners. A long line of cases
supports this analysis such as NASA v. Record Chem. Co. Inc., 185 USPQ 563 (TTAB 1975)
(dismissing opposition to registrations of APOLLO 8 for moth preventatives and mothproofing
agent-air freshener; TTAB reasoning that even assuming that a purchaser would associate
"APOLLO 8" with the historical flight, it is unlikely that the average purchaser would follow
through with a line of reasoning that would lead him to NASA as the source or sponsorship of
applicant's products or to the mistaken belief that they are products of NASA space exploration
technology); FBI v. Societe: "M.Bril & Co.", 172 USPQ 310 (TTAB 1971) (dismissing opposition
to registration of FBI FABRICATION BRIL INTERNATIONAL for clothing since it is
unreasonable that the public would assume applicant’s goods originate with, are sponsored or
endorsed by, or associated with the Federal Bureau of Investigation; TTAB requiring proof of facts
surrounding petitioner’s use of the mark relied on and/or the use of the mark opposed or sought to
be canceled from which the purchasing public would mistakenly assume that the applicant's goods
or services originate with, are sponsored by, or are in some way associated with it); In re Horwitt,
125 USPQ 145, 146 (TTAB 1960) (holding U. S. HEALTH CLUB registrable for vitamin tablets.
"Considering both the nature of the mark and the goods, it is concluded that the purchasing public
would not be likely to mistakenly assume that the United States Government is operating a health
club, that it is distributing vitamins, or that it has approved applicant’s goods."); Lucien Piccard
Watch Corp. v. Since 1868 Crescent Corp., 314 F. Supp. 329, 165 USPQ 459 (S.D.N.Y. 1970)
(holding DA VINCI not to falsely suggest a connection with the deceased artist Leonardo Da

Vinci).?

2 Cases cited by Petitioners confirm and support this analysis. In In re Nieves & Nieves, 113 USPQ2d at 1647-48
demonstrates that even in the case of celebrities, such as Kate Middleton, it is relevant whether mark owner’s goods
are similar to goods associated with the person or institution implicated in a false suggestion of an association. That
Court evaluated whether an applicant’s goods are of a type that consumers would associate in some fashion with the
named person or institution, and the named party’s level of fame, in evaluating the ultimate question of whether
purchasers of the goods or services would be misled into making a false connection of sponsorship, approval, support
or the like with the named party. In re Nieves & Nieves, 113 USPQ2d at 1647-48 (holding ROYAL KATE used with
applicant’s consumer products, including fashion products, suggested a connection with Kate Middleton would be
inferred because evidence showed that Kate Middleton, by virtue of being the wife of Prince William of the British
Royal family, has become a celebrity and fashion trend-setter the media reports on, including the clothes she wears,
what she does, and what she buys).” Yet another case relied upon by Petitioners (Petitioners’ Brief p. 13), International
Watchman, the TTAB (at page 28 of the Opinion) analyzed the question whether consumers would associate
Respondent’s goods comprising “tents” and “tents made of textile materials” bearing the trademark NATO, with
NATO, an intergovernmental military alliance with active-duty soldiers.
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These cases make abundantly clear that Respondent’s product and market are analyzed in
a trademark sense under applicable principles of Section 2(a) and that if Petitioners would have
been unlikely to have manufactured or endorsed the product in question, a false connection of

sponsorship, approval, support or the like will not be presumed.

The Requested and Pending Discovery

Contemporaneously herewith, L’uva Bella served Rule 30(b)(1) and 30(b)(6) Notices of
Deposition, a set of Requests for Admissions and Related Interrogatories, and an additional set of
Document Requests, all primarily devoted to the subjects raised by Petitioners’ Motion for
Summary Judgment. (Boutton Declaration | 8.) Those newly presented discovery requests are
attached to the Boutton Declaration at Exhs. 1 through 4. Previously-served and still pending
discovery referred to herein is attached to the Boutton Declaration as Exhs. 5 and 6. For the reasons
more fully explained below, the depositions requested are those of two of Petitioners’ three
declarants, Andrea Bruce and Tracy Deutmeyer, and that of Petitioners’ expert declarant Melissa
Pittaoulis. Also requested are the depositions of third-party author Dan Piepenbring and Marc

Flores (aka, Ronin Ro), and that of promoter/manager Owen Husney.

Note that the previously-served and still pending discovery requests (served the day before
the filing and service of the Petitioners’ Motion for Summary Judgment) have also not been
responded to. (Boutton Declaration { 3.) This newly-propounded discovery and the pending

discovery is related to the Motion for Summary Judgment as follows:

I Information Reflective of Prince’s Attitude Toward Alcohol

As demonstrated above, if Petitioners would have been unlikely to have manufactured or
endorsed the product in question, consequently, a false connection of sponsorship, approval,
support, or the like will not be presumed.

The artist Prince died tragically of a drug overdose. What made his death so tragic and
ironic was that he had always been an outspoken critic of any drug or alcohol use. He regularly
eschewed the use of alcohol and forbade his band members from drinking while on tour. His
disdain for alcohol and drugs was publicly very well known—so much indeed that anyone having

a rudimentary knowledge of Prince knows that fact. (Boutton Declaration q 9.) All these facts
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taken together suggest and confirm why Prince and his Estate have never licensed, indeed would
never license, “Purple Rain” for use with any consumable including drugs or alcohols. It is
therefore unreasonable that the public would assume Respondent’s alcohol containing wine goods

originate with, are sponsored or endorsed by, or in any way associated with or connected to Prince.

The foregoing illustrates L’uva Bella’s need for the discovery of someone who can speak
to Prince’s state of mind and historical attitudes about the use of alcohol as well as Prince’s
historical attituded towards intellectual property protection and licensing. L’uva Bella believes
based on publicly available documents that those people are Dan Piepenbring, Marc Flores aka

Ronin Ro, and Owen Husney. (Boutton Declaration  10.)

Dan Piepenbring and Marc Flores aka Ronin Ro are authors who worked on separate
biographies of Prince and who would have intimate knowledge of Prince and his life-long attitudes
toward alcohol, licensing, and ownership of intellectual property rights. Owen Husney is a
promoter/manager knowledgeable about those same topics. Andrea Bruce may also have

information relevant to this inquiry. (Boutton Declaration  10.)

These depositions are necessary to secure admissible testimony on those topics which is

not available elsewhere. (Boutton Declaration  11.)

The relevant portions of Respondent’s discovery relative to this inquiry are therefore the

following:

First Set of Document Requests—Document Request 32
Respondent’s Requests to Admit and Related Interrogatories—Numbers 1-9
Respondent’s Second Set of Document Requests—Document Request 1, 2, 3, 4, 5

Depositions of Dan Piepenbring, Marc Flores aka Ronin Ro, Owen Husney, and Andrea
Bruce

il. Information reflective of Comerica’s Standing and Powers of Attorney
Comerica repeatedly asserts in its Complaint, in its Motion, and in the Bruce Declaration

that it has ownership rights and power of attorney on behalf of the Estate to pursue this matter.
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(Complaint | | 2, 4; Bruce Declaration | { 2-4; Petitioners’ Brief p.2.) Certain portions of

Respondent’s discovery seek facts relative to this position:

First Set of Interrogatories—Interrogatory 3
First Set of Document Requests—Document Requests 27, 28, 31, 32
Respondent’s Second Set of Document Requests—Document Request 1

Depositions of Tracy Deutmeyer and Andrea Bruce

iii. Priority of Use

Paragraph 23 of the Cancellation Complaint, which is part of the count that is the subject
of Petitioner’s Motion for Summary Judgment, alleges “Petitioners have been using Petitioners’
marks long before any date of first use or constructive date of first use by Registrant of Registrant’s

Mark.” Certain portions of Respondent’s discovery seek facts relative to this inquiry:

First Set of Interrogatories—Interrogatories 5, 6, 7, 12, 13, 14

First Set of Document Requests—Document Requests 5, 14, 15, 17, 18, 31, 32
Respondent’s Requests to Admit and Related Interrogatories—Numbers 8, 9
Respondent’s Second Set of Document Requests—Document Requests 1, 2

Depositions of Tracy Deutmeyer and Andrea Bruce

iv. Originality of “Purple Rain”

Petitioners’ Cancellation Complaint generally alleges that Prince coined the phrase “Purple
Rain,” and that “Purple Rain” is a title unique to Prince. (Complaint § 8.) The declarations
submitted and Petitioners’ brief are replete with statements in efforts to support these positions
(e.g., Petitioners’ Brief at p. 15; Friedemann Declaration). Respondent’s discovery seeks facts

relative to this inquiry as follows:

First Set of Interrogatories—Interrogatories 5, 6, 7, 13, 14

First Set of Document Requests—Document Requests 12, 31, 32
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Respondent’s Requests to Admit and Related Interrogatories—Number 17
Respondent’s Second Set of Document Requests—Document Request 1, 2

Depositions of Tracy Deutmeyer, Andrea Bruce, Dan Piepenbring, Marc Flores aka Ronin
Ro, and Owen Husney

V. Third Party Uses

Uses by third parties is evidence that a phrase does not uniquely and unmistakably point to
Petitioners (factor 2 of the four-factor analysis under Section 2(a)). Univ. of Notre Dame du Lac
v. J.C. Gourmet Food Imports Co., 703 F.2d 1372, 217 USPQ 505, 508-09 (Fed. Cir. 1983).

Certain portions of Respondent’s discovery seek facts relative to this inquiry:

First Set of Interrogatories—Interrogatories 17, 18, 24

First Set of Document Requests—Document Requests 7, 10, 20, 31, 32
Respondent’s Requests to Admit and Related Interrogatories—Number 17
Respondent’s Second Set of Document Requests—Document Requests 1, 2

Depositions of Tracy Deutmeyer, Andrea Bruce, Dan Piepenbring, Marc Flores aka Ronin
Ro, and Owen Husney

VI. Strength of the Mark
Petitioners repeatedly rely upon the strength and fame of the phrase “Purple Rain”, in part,
based upon its promotion and advertising expenditures. (Complaint . 7, 14, 20; Petitioners’ Brief

at p. 20.) Certain portions of Respondent’s discovery seek facts relative to this inquiry:

First Set of Interrogatories—Interrogatory 15,
First Set of Document Requests—Document Requests 6, 19, 21, 23, 27
Respondent’s Second Set of Document Requests—Document Request 1

Depositions of Tracy Deutmeyer, Andrea Bruce, and Michelle Pittaoulis
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Vil. Licensing of Purple Rain; and Promotion of Purple Rain
Petitioners repeatedly assert the fame of the title Purple Rain and allege that significant
resources have been used to promote the title Purple Rain. (Complaint  { 7, 14.) Certain portions

of Respondent’s discovery seek facts relative to this position:

First Set of Interrogatories—Interrogatories 17, 18
First Set of Document Requests—Document Request 2, 7, 13, 19, 20, 21, 23, 29, 31, 32
Respondent’s Second Set of Document Requests—Document Request 1, 4

Depositions of Tracy Deutmeyer and Andrea Bruce

VIl Persona

Petitioners repeatedly assert that “Purple Rain” is synonymous and equivalent to the
persona of Prince. (Complaint { | 7, 8; Petitioners’ Brief pp. 15-19; Pittaoulis Declaration) The
entire Pittaoulis declaration and report is devoted to establishing that connection. Certain portions

of Respondent’s discovery seek fact relative to this inquiry.

Respondent’s Second Set of Document Requests—Document Request 1

Depositions of Michelle Pittaoulis, Tracy Deutmeyer and Andrea Bruce

ix. Admissibility/Authentication

Petitioners heavily rely upon websites, public domain resources, printed articles, and
dictionaries in support of its Motion for Summary Judgment (e.g., Deutmeyer Declaration { 6 and
Exhs. 1-17). Respondent also intends to rely on printed public domain resources in its opposition
to the motion and admissibility, foundation, and authentication are expected to be issues. (Boutton

Declaration | 15.) Certain portions of Respondent’s discovery seek facts relative to this inquiry:

First Set of Document Requests—Document Requests 30, 31, 32
Respondent’s Requests to Admit and Related Interrogatories—Numbers 14, 15, 16

Respondent’s Second Set of Document Requests—Document Request 1

{01660815-3}
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Depositions of Tracy Deutmeyer, Andrea Bruce, Marc Flores aka Ronin Ro, and Dan
Piepenbring

X. Defenses of Laches, Acquiescence and Estoppel

Petitioners also challenge Respondent’s defenses of laches, acquiescence, and estoppel in
its Motion, which contain an element of time delay, for which Petitioners must explain. (see e.g.
Lincoln Logs Ltd v. Lincoln Pre-Cut Homes, Inc., 971 F2d 732 (Fed Cir 1992).) In Petitioners’
brief, Petitioners take the position that there is “no evidence that Petitioners took any action
suggesting that Petitioners would not challenge Registrant’s right to register PURPLE RAIN.”
(Petitioners’ Brief at 23.) That is simply not true. Indeed, during the pendency of L’uva Bella’s
application for its PURPLE RAIN trademark that is the subject of this action, Petitioners sought
extensions of time (which were granted) for it to oppose the pending trademark application before
registration. After requesting the extensions, no action was taken by Petitioners leaving everyone
to believe no action would be taken. (Boutton Declaration { 13.) The explanation for the same is
uniquely in the custody of Petitioners, and Respondent’s Rule 30(b)(6) notice of deposition,
Exhibit 4 to the Boutton Declaration focuses on that topic. Additional discovery relevant to this

topic is set forth below:

First Set of Document Requests—Document Requests 30, 31, 32
Respondent’s Second Set of Document Requests—Document Request 1

Depositions of Tracy Deutmeyer and Andrea Bruce.

XI. Rebuttal Information and Depositions

The testimony depositions of Deutmeyer, Bruce, and Pittaoulis are necessary for
Respondent to test the bona fides of the declarations and expert report submitted in support of the
Motion for Summary Judgment and to provide countervailing evidence to rebut the statements
appearing in those declarations and report. The declarants Deutmeyer, Bruce, and Pittaoulis are
exclusively in the control of the Petitioners and two of them are counsel for the Petitioners. That

information is unique and unavailable from any other source. The information may be used to
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commission a counter-survey and counter-report in preparation for a substantive opposition to the

Motion for Summary Judgment.

SUMMARY AND CONCLUSION

The depositions noticed, written discovery requested and documents requested as more
fully identified above, are not available from any other source. (Boutton Declaration | { 11, 14.)
As the foregoing demonstrates, without the requested discovery, Respondent is unable to present
facts essential to justify its opposition to the Motion for Summary Judgment. Accordingly, the
TTAB may (1) defer considering the motion or deny it, (2) allow the non-moving party time to
obtain affidavits or declarations or to take discovery, or (3) issue any other appropriate order. Fed.

R. Civ. P. 56(d).

What is unusual here is that Rule 56(d) motions are usually lodged near the close of
discovery when a party needs additional discovery not yet elicited to respond to the pending
motion. Here, virtually no discovery whatsoever has been conducted, and the Motion for Summary
Judgment is limited to one of Petitioners’ claims and Respondent’s affirmative defenses. Since no
discovery has been exchanged to date, and given the prematureness of the motion, L’uva Bella
respectfully requests that all discovery be allowed to proceed, including the specific additional or

related discovery that is the subject of this motion.

Dated: February 2, 2022 Respectfully submitted,

/s/Michael W. Vary

Michael W. Vary, Esq.

Kristen M. Hoover Boutton, Esq.

Michael Makofsky, Esq.

McCarthy Lebit Crystal & Liffman Co. LPA
1111 Superior Avenue, Suite 2700
Cleveland, Ohio 44115

Phone: (216) 696-1422
Facsimile: (216) 696-1210

Attorneys for Respondent
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CERTIFICATE OF SERVICE

I hereby certify that on February 2, 2022, I will cause a copy of the foregoing RULE 56(d)
MOTION AND MEMORANDUM FOR DISCOVERY and all of its attachments to be served via
electronic mail upon the petitioner’s attorney as follows:

Laura L. Myers

Tracy Deutmeyer

Patricia Larson
FREDRIKSON & BYRON PA
IP@fredlaw.com
tdeutmeyer@fredlaw.com
Imyers@fredlaw.com
plarson(@fredlaw.com

Date: February 2, 2022 /s/Kristen M. Hoover Boutton
Kristen M. Hoover Boutton, Esq.
kmh@mccarthylebit.com
McCarthy Lebit Crystal & Liffman Co. LPA

One of Counsel for Respondent
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NPG RECORDS, INC., AND THE ESTATE OF
PRINCE ROGERS NELSON BY AND THROUGH
COMERICA BANK & TRUST, N.A., IN ITS
FIDUCIARY CAPACITY AS PERSONAL
REPRESENTATIVE

Petitioners,
V.
M&M WINE CELLAR DBA L’UVA BELLA,

Respondent.

Cancellation No. 92077741
Registration No. 5936286

Mark: PURPLE RAIN

DECLARATION OF KRISTEN M. HOOVER BOUTTON

IN SUPPORT OF RULE 56(d) MOTION

I, Kristen M. Hoover Boutton, being first duly sworn, am one of the attorneys representing

Respondent in the above captioned matter and supply this declaration in support of

Respondent’s Rule 56(d) Motion as required by Rule 56(d) and TBMP §528.06.

1. The parties have exchanged initial disclosures and have had their initial discovery

conference.

2. L’uva Bella just recently served its first set of discovery requests on January 3, 2022—

document requests and interrogatories, which are attached hereto as Exhs. 5 and 6.

3. As of the date of the preparation of this declaration, other than the exchange of initial

disclosures, neither party has produced any documents, answered any interrogatories or

engaged in any other discovery.

4. Petitioners served a Motion for Summary Judgment on January 4, 2022, the day following

the service of Respondent’s first round of discovery.
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5. In support of its Motion, Petitioners supplied three declarations from Andrea Bruce, Tracy
Deutmeyer, and Lora Friedemann, and the declaration and expert report of Melissa

Pittaoulis.

6. Petitioners seek summary judgment of their Section 2(a) claim that alleges a false
suggestion or connection between Registrant’s Mark and the deceased artist Prince.

7. Respondent has not had the opportunity to obtain essential facts necessary to properly
respond to Petitioners’ Motion.

8. Contemporaneously herewith, L’uva Bella served Notices of Depositions, a Set of
Requests for Admissions and Related Interrogatories, and an additional set of Document
Requests. Those newly presented discovery requests are attached hereto as Exhs. 1 through
4. The depositions requested are those of two of the three declarants, Andrea Bruce and
Tracy Deutmeyer and of Petitioners’ expert declarant, Melissa Pittaoulis, as well as authors
Dan Piepenbring and Marc Flores (aka Ronin Ro), and promoter/manager Owen Husney.

9. Itis public knowledge that Prince died of a drug overdose. Further, it has been documented
that Prince was an outspoken critic of drug and alcohol use, forbidding band members from
using the same on tour and prohibiting use at his home, Paisley Park.

10. Prince’s biographers and those close to him, including Dan Piepenbring, Marc Flores aka
Ronin Ro, and Owen Husney, have also documented and recounted his opinions/beliefs on
drugs and alcohol.

11. Respondent’s requested discovery is necessary for Respondent to fully present evidence in
opposition to Petitioners’ Motion and is unavailable from other sources.

12. Petitioners also seek to have Respondent’s affirmative defenses of laches, estoppel and
acquiescence dismissed.

13. During the pendency of Respondent’s application for its PURPLE RAIN trademark that is
the subject of this action, Petitioners’ sought extensions of time (which were granted) for
it to oppose the pending trademark application before registration. After requesting the
extensions, no action was taken by Petitioners leaving Respondent to believe no action
would be taken.

14. Petitioners are solely able to provide information regarding Petitioners’ delay.
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15. Petitioners rely on websites, public domain resources, printed articles, and dictionaries in
its Motion. Respondent also intends to rely on printed public domain resources in its

opposition.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: February 2, 2022 Respectfully submitted,

/s/Kristen M. Hoover Boutton

Kristen M. Hoover Boutton, Esq.

McCarthy Lebit Crystal & Liffman Co. LPA
1111 Superior Avenue, Suite 2700
Cleveland, Ohio 44115

Phone: (216) 696-1422
Facsimile: (216) 696-1210
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NPG RECORDS, INC., AND THE ESTATE OF | Cancellation No. 92077741
PRINCE ROGERS NELSON BY AND THROUGH
COMERICA BANK & TRUST, N.A., IN ITS | Registration No. 5936286
FIDUCIARY CAPACITY AS PERSONAL
REPRESENTATIVE Mark: PURPLE RAIN

Petitioners,
V.
M&M WINE CELLAR DBA L’UVA BELLA,

Respondent.

RESPONDENT’S FIRST SET OF REQUESTS FOR ADMISSIONS AND RELATED
INTERROGATORIES

Pursuant to 37 U.S.C. § 2.120, Trademark Trial and Appeal Board Manual of Procedure
§§ 405 and 407, and Federal Rules of Civil Procedure 33 and 36, Respondent, M&M Wine Cellar
dba L’uva Bella, requests that Petitioners, NPG Records, Inc., and The Estate of Prince Rogers
Nelson by and through Comerica Bank & Trust, N.A., in its fiduciary capacity as personal
representative, admit or deny the following Requests for Admissions separately, in writing, under
oath within thirty (30) days after date of service hereof and that, to the extent any such request to

admit is denied in whole or part, answer the related interrogatory separately and fully.
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For the purposes of these Requests for Admissions and Related Interrogatories the

following definitions and instructions shall apply:
DEFINITIONS

The definitions set forth in Respondent’s First Set of Document Requests are incorporated

by reference as if fully set forth herein.
INSTRUCTIONS

1. In answering these Requests for Admission, please admit or deny each request. To
the extent a request is denied in whole or part, please furnish all information, including information
contained in or on any document that is known or available to you, including all information in the
possession of your attorneys or other persons acting on your behalf or under your attorney’s

employment or direction that supports the denial.

2. If you cannot answer any request for admission or related interrogatory fully and
completely after exercising due diligence to make inquiries and secure information necessary to
do so, so state, and answer each such request for admission or related interrogatory to the full
extent you deem possible; specify the portion of such request for admission or related interrogatory
that you claim you are unable to answer fully and completely; state the facts on which you rely to
support your contention that you are unable to answer such request for admission or related
interrogatory fully and completely; and state what knowledge, information and/or belief you have

concerning the unanswered portion of each such request for admission or related interrogatory.

3. If there is any item of information that you refuse to disclose on grounds of privilege
or work-product immunity, answer so much of the request for admission and related interrogatory
as does not request information for which you claim privilege, state the nature of the privilege you
claim, and provide sufficient details, including the nature of the information, its source, its subject
matter, and the names of all persons to whom that information was disclosed, such as would enable

the claim of privilege or immunity to be adjudicated.
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4. If the response to any request for admission or related interrogatory consists, in

whole or in part, of an objection relating to burdensomeness, then with respect to such response:

a. Provide such information as can be ascertained without undue burden;
b. State with particularly the basis for such objection including:
I. a description of the process or method required to obtain any fact responsive

to the request for admission or related interrogatory; and

ii. the estimated cost and time required to obtain any fact responsive to the

request for admission or related interrogatory.

5. These requests for admissions and related interrogatories are continuing and require

further answer and supplementation, as provided by Federal Rule of Civil Procedure 26(e).

6. “Purple Rain screenplay” shall mean the screenplay of the movie having the same

name directed by Albert Magnoli and released in 1984.
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REQUESTS FOR ADMISSION AND RELATED INTERROGATORIES

Please answer the following requests for admission and related interrogatories in a manner

consistent with the foregoing definitions and instructions:

REQUEST FOR ADMISSION NO. 1:

Admit that Prince forbade members of his band from drinking alcoholic beverages.

RELATED INTERROGATORY FOR REQUEST NO 1:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.

REQUEST FOR ADMISSION NO. 2:

Admit that alcohol consumption was forbidden at Paisley Park during Prince’s lifetime.

RELATED INTERROGATORY FOR REQUEST NO 2:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.
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REQUEST FOR ADMISSION NO. 3:

Admit that in Prince’s draft of an idea for a film that he wrote entitled “Dreams”, Mother, the

mother of the character, The Kid, played by Prince, was an alcoholic.

RELATED INTERROGATORY FOR REQUEST NO 3:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.

REQUEST FOR ADMISSION NO. 4:

Admit that in Prince’s draft of an idea for a film that he wrote entitled “Dreams”, Mother, the

mother of the character, The Kid, played by Prince, abused alcohol.

RELATED INTERROGATORY FOR REQUEST NO 4:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.
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REQUEST FOR ADMISSION NO. S:

Admit that in Prince’s draft of an idea for a film that he wrote entitled “Dreams”, Mother, the

mother of the character, The Kid, played by Prince, shot and killed the father, Father.

RELATED INTERROGATORY FOR REQUEST NO S:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.

REQUEST FOR ADMISSION NO. 6:

Admit that in Prince’s draft of an idea for a film that he wrote entitled “Dreams”, Father, the

father of the character, The Kid, played by Prince, swore, drank, and carried guns.

RELATED INTERROGATORY FOR REQUEST NO 6:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.
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REQUEST FOR ADMISSION NO. 7:

Admit Prince’s natural father John, never swore, never drank and never carried a gun.

RELATED INTERROGATORY FOR REQUEST NO 7:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.

REQUEST FOR ADMISSION NO. 8:

2

Admit The Estate of Prince has never licensed or authorized the use of the phrase “Purple Rain’

in connection with any food or beverage item.

RELATED INTERROGATORY FOR REQUEST NO 8:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.
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REQUEST FOR ADMISSION NO. 9:

Admit The Estate of Prince has never licensed or authorized the use of the phrase “Purple Rain”

for use in connection with any alcoholic beverage.

RELATED INTERROGATORY FOR REQUEST NO 9:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.

REQUEST FOR ADMISSION NO. 10:

Admit no written consent of registration under 15 U.S.C § 1052 (c), as reflected in TMEP
1206.04(a), was requested of Prince or filed in any “Purple Rain” trademark application filed

during Prince’s lifetime.

RELATED INTERROGATORY FOR REQUEST NO 10:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.
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REQUEST FOR ADMISSION NO. 11:

Admit Prince did not write the Purple Rain screenplay.

RELATED INTERROGATORY FOR REQUEST NO 11:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.

REQUEST FOR ADMISSION NO. 12:

Admit that Prince is not a credited author of the Purple Rain screenplay.

RELATED INTERROGATORY FOR REQUEST NO 12:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.
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REQUEST FOR ADMISSION NO. 13:

Admit that Prince has publicly stated that the Purple Rain screenplay is a fictional story. (1985
interview with MTV.)

RELATED INTERROGATORY FOR REQUEST NO 13:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.

REQUEST FOR ADMISSION NO. 14:

Admit that pages 50-77 of The Beautiful Ones, by Prince and Dan Piepenbring, Spiegel & Grau

Random House (2019) are authentic and genuine copies of documents in Prince’s handwriting.

RELATED INTERROGATORY FOR REQUEST NO 14:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.
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REQUEST FOR ADMISSION NO. 15:

Admit that pages 50-77 of The Beautiful Ones, by Prince and Dan Piepenbring, Spiegel & Grau

Random House (2019) are transcribed accurately on pages 79-118.

RELATED INTERROGATORY FOR REQUEST NO 15:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.

REQUEST FOR ADMISSION NO. 16:

Admit that pages 206-215 of The Beautiful Ones, by Prince and Dan Piepenbring, Spiegel &

Grau Random House (2019) are authentic and genuine copies of documents in Prince’s

handwriting.

RELATED INTERROGATORY FOR REQUEST NO 16:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,
explain the reason for the response and identify any facts or documents that support your

response.
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REQUEST FOR ADMISSION NO. 17:

Admit that Prince acknowledged that he took the phrase “Purple Rain” from the song “Ventura

Highway” by America.

RELATED INTERROGATORY FOR REQUEST NO 17:

To the extent the immediately preceding Request for Admission is denied, in whole or in part,

explain the reason for the response and identify any facts or documents that support your

response.

Date: February 2, 2022 Respectfully submitted,

/s/Michael W. Vary

Michael W. Vary, Esq.

Kristen M. Hoover Boutton, Esq.

Michael Makofsky, Esq.

McCarthy, Lebit, Crystal & Liffman, Co., L.P.A.

1111 Superior Ave. East, Suite 2700

Cleveland, Ohio 44115

Tel: 216.696.1422

Fax: 216.696.1210

Email: vary.michael(@gmail.com
kmh(@mccarthylebit.com

Attorneys for Respondent
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 2™ day of February 2022, the foregoing
RESPONDENT’S FIRST SET OF REQUESTS FOR ADMISSIONS AND RELATED
INTERROGATORIES was served upon Petitioners’ by delivering a true and correct copy of same
to counsel for Petitioners via electronic mail (only), as follows:

Laura Myers

Tracy Deutmeyer

Patricia Larson
FREDRIKSON & BYRON PA
IP@fredlaw.com
tdeutmeyer@fredlaw.com
Imyers@fredlaw.com
plarson(@fredlaw.com

Date: February 2, 2022 /s/Kristen M. Hoover Boutton

Kristen M. Hoover Boutton, Esq.
One of the Counsel for Respondent
McCarthy, Lebit, Crystal & Liffman, Co., L.P.A.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NPG RECORDS, INC., AND THE ESTATE OF
PRINCE ROGERS NELSON BY AND THROUGH
COMERICA BANK & TRUST, N.A., IN ITS
FIDUCIARY CAPACITY AS PERSONAL
REPRESENTATIVE

Petitioners,
V.
M&M WINE CELLAR DBA L’UVA BELLA,

Respondent.

Cancellation No. 92077741
Registration No. 5936286

Mark: PURPLE RAIN

RESPONDENT’S SECOND SET OF DOCUMENT REQUESTS

Pursuant to 37 U.S.C. § 2.120, Trademark Trial and Appeal Board Manual of Procedure §
406, and Federal Rule of Civil Procedure 34, Respondent, M&M Wine Cellar dba L’uva Bella,
requests that Petitioners, NPG Records, Inc., and The Estate of Prince Rogers Nelson by and
through Comerica Bank & Trust, N.A., in its fiduciary capacity as personal representative, produce

for inspection and copying the documents and things listed below within thirty (30) days after

service hereof.

For the purpose of this Request, the definitions and instructions of Respondent’s First Set

of Document Requests shall apply.
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REQUESTS

DOCUMENT REQUEST NO. 1:

To the extent not previously produced in response to a prior request, all documents
that relate to Petitioner’s Motion for Summary Judgment or any of its Declarations, Expert

Report or Exhibits.

DOCUMENT REQUEST NO. 2:

To the extent not previously produced in response to a prior request, all documents
that relate to the subjects referenced in Respondent’s First Set of Request for Admission

and Related Interrogatories.

DOCUMENT REQUEST NO. 3:

To the extent not previously produced in response to a prior request, all documents
that relate to Prince’s attitudes, beliefs or experiences about the subject of alcohol and its

consumption.

DOCUMENT REQUEST NO. 4:

To the extent not previously produced in response to a prior request, all documents
that relate to the subject of licensing, including, without limitation, licensing of “Purple

Rain.”

DOCUMENT REQUEST NO. S:

To the extent not previously produced in response to a prior request, all documents
that relate to Prince’s attitudes, beliefs or experiences about the subject of intellectual
property ownership and enforcement, including without limitation, trademark ownership

enforcement.

{01661122-1}



Date: February 2, 2022 Respectfully submitted,

/s/Michael W. Vary

Michael W. Vary, Esq.

Kristen M. Hoover Boutton, Esq.

Michael Makofsky, Esq.

McCarthy, Lebit, Crystal & Liffman, Co., L.P.A.

1111 Superior Ave. East, Suite 2700

Cleveland, Ohio 44115

Tel: 216.696.1422

Fax: 216.696.1210

Email: vary.michael@gmail.com
kmh@mccarthylebit.com

Attorneys for Respondent
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 2" day of February, 2022 the foregoing
RESPONDENT’S SECOND SET OF DOCUMENT REQUESTS was served upon Petitioners’ by
delivering a true and correct copy of same to counsel for Petitioners via electronic mail (only), as
follows:

Laura L. Myers

Tracy Deutmeyer

Patricia Larson
FREDRIKSON & BYRON PA
IP@fredlaw.com
tdeutmeyer@fredlaw.com
Imyers@fredlaw.com
plarson(@fredlaw.com

Date: February 2, 2022 /s/Kristen M. Hoover Boutton

Kristen M. Hoover Boutton, Esq.
One of the Counsel for Respondent
McCarthy, Lebit, Crystal & Liffman, Co., L.P.A.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NPG RECORDS, INC., AND THE ESTATE OF
PRINCE ROGERS NELSON BY AND THROUGH
COMERICA BANK & TRUST, N.A., IN ITS
FIDUCIARY CAPACITY AS PERSONAL
REPRESENTATIVE

Petitioners,
V.
M&M WINE CELLAR DBA L’UVA BELLA,

Respondent.

Cancellation No. 92077741
Registration No. 5936286

Mark: PURPLE RAIN

NOTICE OF DEPOSITION

Pursuant to Fed R. Civ. P. Rule 30(b)(1), and Trademark Rule of Practice 2.210 (37 U.S.C.
§2.120) and Trademark Manual of Procedure §404.06, Respondent, M&M Wine Cellar dba L’uva
Bella (“L’uva Bella” or “Respondent”), hereby notifies Petitioners, NPG Records, Inc., and The

Estate of Prince Rogers Nelson by and through Comerica Bank & Trust, N.A., in its fiduciary

capacity as personal representative (collectively “NPG” or “Petitioner”), that it intends to take, by

stenographic and videographic recording means, depositions of the following individuals at the

time, place, and locations noted below:

Name Date Location
Andrea Bruce TBD TBD
Melissa Pittaoulis TBD TBD
Tracy Deutmeyer TBD TBD
Dan Piepenbring TBD TBD
Marc Flores aka Ronin Ro  TBD TBD
Owen Husney TBD TBD
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The depositions will continue from day-to-day until complete. The witnesses are instructed
to bring with them copies of all documents referred to in their declarations submitted in connection
with Petitioner’s Motion for Summary Judgment, as well as any additional documents that may
refute the position taken in the motion for summary judgment or that may rebut the facts stated in

their declarations.

You are invited to attend and cross-examine the witness(es).

Date: February 2, 2022 Respectfully submitted,

/s/Michael W. Vary

Michael W. Vary, Esq.

Kristen M. Hoover Boutton, Esq.

Michael Makofsky, Esq.

McCarthy, Lebit, Crystal & Liffman, Co., L.P.A.

1111 Superior Ave. East, Suite 2700

Cleveland, Ohio 44115

Tel: 216.696.1422

Fax: 216.696.1210

Email: vary.michael(@gmail.com
kmh@mccarthylebit.com

Attorneys for Respondent
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 2™ day of February 2022, the foregoing
NOTICE OF DEPOSITION was served upon Petitioners’ by delivering a true and correct copy of
same to counsel for Petitioners via electronic mail (only), as follows:

Laura Myers

Tracy Deutmeyer

Patricia Larson
FREDRIKSON & BYRON PA
IP@fredlaw.com
tdeutmeyer@fredlaw.com
Imyers@fredlaw.com
plarson(@fredlaw.com

Date: February 2, 2022 /s/Kristen M. Hoover Boutton

Kristen M. Hoover Boutton, Esq.
One of the Counsel for Respondent
McCarthy, Lebit, Crystal & Liffman, Co., L.P.A.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NPG RECORDS, INC., AND THE ESTATE OF
PRINCE ROGERS NELSON BY AND THROUGH
COMERICA BANK & TRUST, N.A., IN ITS
FIDUCIARY CAPACITY AS PERSONAL
REPRESENTATIVE

Petitioners,
V.
M&M WINE CELLAR DBA L’UVA BELLA,

Respondent.

Cancellation No. 92077741
Registration No. 5936286

Mark: PURPLE RAIN

RULE 30(b)(6) NOTICE OF DEPOSITION

Pursuant to Fed R. Civ. P. Rule 30(b)(6), and Trademark Rule of Practice 2.210 (37 U.S.C.
§2.120) and Trademark Manual of Procedure §404.05, Respondent, M&M Wine Cellar dba L’uva
Bella (“L’uva Bella” or “Respondent”), hereby notifies Petitioners, NPG Records, Inc., and The
Estate of Prince Rogers Nelson by and through Comerica Bank & Trust, N.A., in its fiduciary
capacity as personal representative (collectively “NPG” or “Petitioner”), that it intends to take, by
stenographic and videographic recording means, depositions of Petitioners upon the attached
topics at a time, place, and location to be agreed upon. The topics are identified in Attachment A
hereto. Petitioners must designate one or more officers, directors, or managing agents, or designate

other persons who consent to testify on its behalf; and it may set out the matters on which each

person designated will testify.

The depositions will continue from day-to-day until complete.

You are invited to attend and cross-examine the witness(es).
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Date: February 2, 2022 Respectfully submitted,

/s/Michael W. Vary

Michael W. Vary, Esq.

Kristen M. Hoover Boutton, Esq.

McCarthy, Lebit, Crystal & Liffman, Co., L.P.A.

1111 Superior Ave. East, Suite 2700

Cleveland, Ohio 44115

Tel: 216.696.1422

Fax: 216.696.1210

Email: vary.michael@gmail.com
kmh@mccarthylebit.com

Attorneys for Respondent
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TOPICS FOR DEPOSITION

ATTACHMENT A

1. The decision and reason(s) for filing the requests for extensions of time to oppose in
Trademark Appl’n. Serial No. 88422442,

2. The decision and reason(s) for not filing an Opposition within the time set for oppositions
in Trademark Appl’n. Serial No. 88422442,

3. All correspondence and communications, internal or otherwise concerning or reflecting the
decision and reason(s) for not filing an Opposition within the time set for oppositions in
Trademark Appl’n. Serial No. 88422442,

4. The identity of all participants any discussions of or deliberations leading to and
comprising the decision for not filing an Opposition within the time set for oppositions in
Trademark Appl’n. Serial No. 88422442,

5. The identity of the person at Petitioners who first became knowledgeable about
Respondent’s Trademark Appl'n. Serial No. 88422442 and Respondent’s product wine

bearing the mark Purple Rain, and the date(s) of such knowledge.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 2™ day of February 2022, the foregoing RULE
30(b)(6) NOTICE OF DEPOSITION was served upon Petitioners’ by delivering a true and
correct copy of same to counsel for Petitioners via electronic mail (only), as follows:

Laura Myers

Tracy Deutmeyer

Patricia Larson
FREDRIKSON & BYRON PA
IP@fredlaw.com
tdeutmeyer@fredlaw.com
Imyers@fredlaw.com
plarson(@fredlaw.com

Date: February 2, 2022 /s/Kristen M. Hoover

Kristen M. Hoover, Esq.
One of the Counsel for Respondent
McCarthy, Lebit, Crystal & Liffman, Co., L.P.A.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NPG RECORDS, INC., THE ESTATE OF PRINCE | Cancellation No. 92077741
ROGERS NELSON BY AND THROUGH COMERICA
BANK & TRUST, N.A., IN ITS FIDUCIARY | Registration No. 5936286
CAPACITY AS PERSONAL REPRESENTATIVE
.. Mark: PURPLE RAIN

Petitioners,
V.

M&M WINE CELLAR DBA L’UVA BELLA,

Respondent.

RESPONDENT’S FIRST SET OF DOCUMENT REQUESTS

Pursuant to Trademark Rule of Practice 2.120 (37 U.S.C. § 2.120). Trademark Trial and
Appeal Board Manual of Procedure § 406, and Federal Rule of Civil Procedure 34, Respondent,
M&M Wine Cellar dba L’uva Bella, requests that Petitioners, NPG Records, Inc., The Estate of
Prince Rogers Nelson by and through Comerica Bank & Trust, N.A., in its fiduciary capacity as
personal representative, produce for inspection and copying the documents and things listed below

within thirty (30) days after service hereof.
For the purpose of this Request, the following definitions and instructions shall apply.
DEFINITIONS

1. The terms “NPG”, “Petitioners”, “you”, and “your” refer to Petitioners and include
any persons controlled by or acting on behalf of that entity, including but not limited to all officers,
directors, owners, employees, agents, representatives, and attorneys, and any predecessors,
subsidiaries, parent companies, affiliated companies, or joint ventures.

2. The term “L’uva Bella” or “Respondent” refers to Respondent and includes any
persons controlled by or acting on behalf of that entity, including but not limited to all officers,
directors, employees, agents, representative, and attorney, and any predecessors, subsidiaries,

parent companies, affiliated companies, or joint ventures.
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3. The term Purple Rain Title means any word, name, symbol or devices of other
designation of origin incorporating the letter string Purple Rain or its phonetic equivalent, in which
you claim rights, including any trademark, service mark, or internet domain name, or any
trademark application or service mark application or registration and specifically includes any and
all registrations and applications asserted by you in this cancellation proceeding.

4. The term “person” means any natural person or any business, legal or governmental
entity, or association.

5. The term “document” as used herein is synonymous in meaning and equal in scope
to the usage of this term in Federal Rule of Civil Procedure 34, any “writing and recording” and
“photographs” as defined by Federal Rule of Evidence 1001, and its interpretation by courts, and
includes, without limitation, all originals, drafts, and non-identical copies of any written, printed,
typed, recorded, electronic, magnetic, optical, punched, copied, graphic or other tangible thing in,
upon or from which information may be conveyed, embodied, translated, or stored (including, but
not limited to, papers, records, books, correspondence, contracts, minutes of meetings,
memoranda, notes or desk calendars and appointment books, intra-office communications,
canceled checks, invoices, telegrams, telexes, dictation or other audio tapes, video tapes, studies,
electronic mail, information stored in computer readable form, on a compact disc, or any other
type of data storage device or medium, computer printouts, microfilm, microfiche, laser disks,
diaries, calendars, photographs, charts, viewgraphs, drawings, sketches and all other writings or
drafts thereof), as well as other tangible things subject to production under Federal Rule of Civil
Procedure 34.

6. The term “identify”, when referring to:

a. A natural person, means to give his or her full name, present or last known
address and telephone number, last known address and telephone number, last
known place of employment and job title;

b. apublic or private corporation, partnership, association, agency or other entity,
means to give its present or last known address and telephone number, and state
of incorporation, if applicable;

c. a document, means to state its general character, title, date, addressee or
recipient, author or signatory, present location, and who has possession, custody

or control of the document;
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d. aproduct, means to provide a description of the item which is offered for sale,
and the intended customer groups, channels of trade, approximate price, and
market for the product;

e. a service, means to describe the service and the intended customer groups,
channels of trade, approximate price, and market for the service.

f. ameeting, means to state the date, time, location of the meeting.

7. The term “communication” is defined as any transmission or exchange of
information between two (2) or more persons, orally or in writing, and includes, without
limitation, any conversation or discussion, whether face-to-face or by means of telephone,
letter, facsimile, electronic, digital or other media.

8. The terms “relating to” and “related to” mean concerning, containing, evidencing,
describing, constituting, referring to, explaining, discussing or reflecting.

0. The connectives “and” and “or” and the term “and/or” shall be construed either
disjunctively or conjunctively as necessary to bring within the scope of the request all

documents that might otherwise be construed to be outside its scope.

10. The use of a present tense shall include past tenses.
11. The use of the singular form of any word also includes the plural and vice versa.
12. The terms “all” and “each” shall each be construed to include the other.
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INSTRUCTIONS

1. You are requested to produce for inspection and copying all responsive documents
and things in your possession, custody of your attorneys, consultants, agents, or other
representatives, and other persons or entities subject to your control.

2. You are to produce the documents and things as they are kept in the ordinary course
of business, with appropriate markings or designations so that it may be determined to which
request they are responsive.

3. You are to produce the original and all non-identical copies of each requested
document or thing, including all copies which bear any additional file stamps, marginal
notes or other additional markings or writings that do not appear on the original. The
production shall include the file, envelope, folder, binder, or other container in which the
responsive documents and things are kept. If, for any reason, the container cannot be
produced, you are to produce copies of all labels or other identifying markings.

4. Documents that exist in digital format and constitute or comprise databases or other
tabulations or collections of data or information should be produced in a machine-readable
format to be mutually agreed upon the parties. Documents that exist in digital format and
constitute or comprise written communications between natural persons (e.g., e-mail
messages, internal memos, letters, etc.) should be produced both in a machine- readable
format to be mutually agreed upon by the parties and in hard-copy form.

5. If you cannot fully respond to any request after a diligent attempt, respond to the
request to the extent possible and specify the portion of the request to which you are unable
to respond.

6. If you claim that any request, definition or instruction is ambiguous, state the
language you claim is ambiguous and the interpretation you have used to respond to the
request.

7. If you contend that any document or thing has been lost or destroyed, set forth the
contents of the document or thing, the location of any copies, the date of loss destruction,
the name of the person who ordered or authorized the destruction, if any, and the authority
and reasons for such destruction.

8. If you decline to produce any information, document, or thing on this basis of the

attorney-client, work product, or other privilege, respond to so much of the discovery
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request as is not subject to the claimed objection, and for each document or thing, provide

the following information:

a. The type and title of the document or thing;
b. The general subject matter of the document or description of the thing;
c. The date of its creation;
d. The identity of the document’s author(s), addresses(s)and recipient(s);
e. The nation of the privilege being claimed; and
f. In detail, all facts upon which you base your claim of privilege.
9. With respect to any document stored on a machine-readable medium, please make

available both a hard copy printout of the document and a copy of the computer or electronic

tape, disc or other electronic medium on which the document is stored.

10. Complete production is to be made on the date and at the time indicated above.

11. You have a duty to supplement your response from now until the time of hearing

or trial, as provided by Federal Rule of Procedure 26(e).

{01649982-1}



REQUESTS

DOCUMENT REQUEST NO. 1:

All documents that reflect Petitioners’ first awareness of L uva Bella’s adoption of

the mark Purple Rain in connection with its goods and services.

DOCUMENT REQUEST NO. 2:

All documents reflecting internal communications relating to Purple Rain Title,
particularly including without limitation any communications with persons identified in

Petitioners’ initial disclosure of November 11, 2021.

DOCUMENT REQUEST NO. 3:

All documents reflecting any internal communications or considerations at NPG
about or over L’uva Bella’s adoption of the mark PURPLE RAIN in connection with its

goods and services.

DOCUMENT REQUEST NO. 4:

All documents reflecting internal communications relating to L’uva Bella,
particularly including without limitation any communications with persons identified in

Petitioners’ initial disclosure of November 11, 2021.

DOCUMENT REQUEST NO. 5:

All documents reflecting or relating to any common law rights in the Purple Rain
Title, including without limitation, the common law rights referred to in paragraph 6 of the

Cancellation.

DOCUMENT REQUEST NO. 6:

All documents reflecting or relating to any level of notoriety of the Purple Rain
Title including without limitation, fame, or absence thereof particularly including, without
limitation, documents that relate to the assertions set forth in paragraph 14 of the

Cancellation concerning “sufficiently famous.”
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DOCUMENT REQUEST NO. 7:

All documents reflecting communications with third parties, other than your

counsel, concerning the Purple Rain Title.

DOCUMENT REQUEST NO. 8:

All documents reflecting or relating to Petitioners’ claim that “Registrant’s use of
Registrant’s Mark is causing and is likely to cause dilution by blurring” of the Purple Rain
Title including, without limitation, documents that relate to the assertion in paragraph 17

of the Cancellation.

DOCUMENT REQUEST NO. 9:

All documents relating to any actual confusion between you or your products and

services, and Respondent or Respondent’s products and services.

DOCUMENT REQUEST NO. 10:

All documents relating to any incident or proceeding in which a third party has
challenged your use or registration of or the right you claim in the Purple Rain Title,

including, but not limited to any demands or cease and desists.

DOCUMENT REQUEST NO. 11:

All documents relating to any incident or proceeding in which you have challenged
the rights of a third party, based on the rights you claim in the Purple Rain Title, including

but not limited to any demands or cease and desists.

DOCUMENT REQUEST NO. 12:

All documents relating to your selection or adoption of the Purple Rain Title.

DOCUMENT REQUEST NO. 13:

All documents concerning the branding or proposed branding or marketing or

proposed marketing of products bearing the Purple Rain Title.
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DOCUMENT REQUEST NO. 14:

All documents that relate to any attempts to register the Purple Rain Title in the last
twenty-four (24) months, particularly including, without limitation all documents that

relate to U.S. App. Ser. Nos 87479695, 87479698, 88664380, and 88884836.

DOCUMENT REQUEST NO. 15:

Any documents regarding the product or service introductions within the last

twenty-four (24) months of products or services that bear the Purple Rain Title.

DOCUMENT REQUEST NO. 16:

All documents relating to studies and/or surveys in connection with the use of the

Purple Rain Title.

DOCUMENT REQUEST NO. 17:

Documents sufficient to identify every product and service on or in connection with
which you have used the Purple Rain Title, and for each such product, an exemplar of the

product in its native packaging.

DOCUMENT REQUEST NO. 18:

All documents relating to the dates of first use in commerce on or in connection

with each of your products and services bearing a Purple Rain Title.

DOCUMENT REQUEST NO. 19:

All documents relating to your past and present efforts to promote or expand public

awareness of the Purple Rain Title.

DOCUMENT REQUEST NO. 20:

All documents relating to your plans for future use or plans to license others in the

future to use the Purple Rain Title.
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DOCUMENT REQUEST NO. 21:

All documents sufficient to show Petitioners’ annual expenditures on domestic

advertising and marketing of the Purple Rain Title since their first use in the United States.

DOCUMENT REQUEST NO. 22:

All documents sufficient to show the distinctiveness of the Purple Rain Title,
particularly including, without limitation, documents that relate to Petitioners’ claim that

it is “inherently distinctive”. (Cancellation Para. 20)

DOCUMENT REQUEST NO. 23:

One copy of each advertising, marketing, and promotional material showing the
use of the Purple Rain Title on any goods or services, including, but not limited to web
pages, catalogs, circulars, leaflets, direct mail pieces, brochures, point of sale pieces, press
releases, web based advertisements (including, but not limited to banner ads), newspaper,
magazines advertisements and articles, transcripts and audio tapes for radio

advertisements, and transcripts and video tapes of television advertisements.

DOCUMENT REQUEST NO. 24:

All documents relating to the target markets to which you have offered, or intend

to offer, product or services identified with the Purple Rain Title.

DOCUMENT REQUEST NO. 25:

All documents relating to the channels of trade through which you have sold, or

offered for sale, product or services identified with the Purple Rain Title.

DOCUMENT REQUEST NO. 26:

All documents that relate to Petitioners’ claims that Respondent’s registration and
the Purple Rain Title are “likely to falsely suggest a connection”. (Cancellation Paragraph

15).
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DOCUMENT REQUEST NO. 27:

All documents sufficient to identify the persons involved in the design, sales,
marketing, communications, business strategy, or business planning for the Purple Rain

Title and its associated products and services.

DOCUMENT REQUEST NO. 28:

All documents sufficient to show the legal relationship between NPG Records, Inc.
and the Estate of Prince Rogers Nelson, as well as an organizational chart of NPG Records,

Inc. that is current, and documents that reflect any changes in the last seven (7) years.

DOCUMENT REQUEST NO. 29:

All documents sufficient to identify all advertising agencies and consultants
engaged by you for advertising and promoting products and services on or in connection

with which the Purple Rain Title are or have been used.

DOCUMENT REQUEST NO. 30:

All documents relating to your policies regarding retention, storage, filing and

destruction of electronic mail, documents and things.

DOCUMENT REQUEST NO. 31:

All documents that were referred to when responding to Petitioners’ First Set of

Interrogatories or that are identified in response to Petitioners’ First Set of Interrogatories.

DOCUMENT REQUEST NO. 32:

All documents that were referred to by you in responding to/or which you intend to

rely upon at trial or otherwise in this opposition proceeding.
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Date: January 3, 2022 Respectfully submitted,

/Michael W. Vary/

Michael W. Vary, Esq.
Kristen M. Hoover, Esq.

McCarthy, Lebit, Crystal & Liffman, Co., L.P.A.

1111 Superior Ave. East, Suite 2700

Cleveland, Ohio 44115

Tel: 216.696.1422

Fax: 216.696.1210

Email: vary.michael(@gmail.com
kmh(@mccarthylebit.com

Attorneys for Respondent
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 3rd day of January 2022, the foregoing
RESPONDENT'’S FIRST SET OF DOCUMENT REQUESTS was served upon Petitioners’ by
delivering a true and correct copy of same to counsel for Petitioners via electronic mail (only), as
follows:

Laura Myers

FREDRIKSON & BYRON PA
IP@fredlaw.com
tdeutmeyer@fredlaw.com
Imyers@fredlaw.com
plarson(@fredlaw.com

Date: January 3, 2022 /Kristen M. Hoover/

Kristen M. Hoover, Esq.
One of the Counsel for Respondent
McCarthy, Lebit, Crystal & Liffman, Co., L.P.A.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NPG RECORDS, INC., THE ESTATE OF PRINCE | Cancellation No. 92077741
ROGERS NELSON BY AND THROUGH COMERICA
BANK & TRUST, N.A., IN ITS FIDUCIARY | Registration No. 5936286
CAPACITY AS PERSONAL REPRESENTATIVE
Mark: PURPLE RAIN

Petitioners,
V.

M&M WINE CELLAR DBA L’UVA BELLA,

Respondent.

RESPONDENT’S FIRST SET OF INTERROGATORIES

Pursuant to Trademark Rule of Practice 2.120 (37 U.S.C. § 2.120), Trademark Trial and
Appeal Board Manual of Procedure § 405, and Federal Rule of Civil Procedure 33, Respondent,
M&M Wine Cellar dba L’uva Bella, requests that Petitioners, NPG Records, Inc., The Estate of
Prince Rogers Nelson by and through Comerica Bank & Trust, N.A., in its fiduciary capacity as
personal representative, answer the following Interrogatories separately and fully, in writing, under

oath within thirty (30) days after date of service hereof.

For the purposes of these Interrogatories, the following definitions and instructions shall

apply:
DEFINITIONS

The definitions set forth in Respondent’s First Set of Document Requests are incorporated

by reference as if fully set forth herein.
INSTRUCTIONS

1. In answering these Interrogatories, furnish all information, including information
contained in or on any document that is known or available to you, including all information in the
possession of your attorneys or other persons acting on your behalf or under your attorney’s

employment or direction.
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2. If you cannot answer any interrogatory fully and completely after exercising due
diligence to make inquiries and secure information necessary to do so, so state, and answer each
such interrogatory to the full extent you deem possible; specify the portion of such interrogatory
that you claim you are unable to answer fully and completely; state the facts on which you rely to
support your contention that you are unable to answer such interrogatory fully and completely;
and state what knowledge, information and/or belief you have concerning the unanswered portion

of each such interrogatory.

3. If there is any item of information that you refuse to disclose on grounds of privilege
or work-product immunity, answer so much of the interrogatory as does not request information
for which you claim privilege, state the nature of the privilege you claim, and provide sufficient
details, including the nature of the information, its source, its subject matter, and the names of all
persons to whom that information was disclosed, such as would enable the claim of privilege or

immunity to be adjudicated.

4. If the response to any interrogatory consists, in whole or in part, of an objection

relating to burdensomeness, then with respect to such response:

a. Provide such information as can be ascertained without undue burden;
b. State with particularly the basis for such objection including:
1. a description of the process or method required to obtain any fact responsive

to the interrogatory; and

ii. the estimated cost and time required to obtain any fact responsive to the
interrogatory.
5. These interrogatories are continuing and require further answer and

supplementation, as provided by Federal Rule of Civil Procedure 26(e).
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INTERROGATORIES

Please answer the following interrogatories in a manner consistent with the foregoing

definitions and instructions:

INTERROGATORY NO. 1:

Identify each and every officer of NPG Records, Inc., including name, title, address

and job duties.

INTERROGATORY NO. 2:

Identify any and all predecessors, parents or subsidiaries of NPG Records, Inc.

INTERROGATORY NO. 3:

Identify each and every employee of Comerica Bank & Trust who provides services
and/or acts on behalf of The Estate of Prince Rogers Nelson, including name, title, address and

job duties.

INTERROGATORY NO. 4:

Identify each and every employee of NPG Records, Inc. who provides services and/or
acts on behalf of The Estate of Prince Rogers Nelson, including name, title, address and job

duties.

INTERROGATORY NO. 5:

Identify every product and service in connection with which you have used or are using

the Purple Rain Title.

INTERROGATORY NO. 6:

For each product and service identified in response to Interrogatory No. 4, state the
facts that support the exact date upon which you intend to rely on the first use of the Purple

Rain Title in connection with that product or service.
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INTERROGATORY NO. 7:

For each product and service identified in response to Interrogatory No. 4, explain the
extent to which there has been any interruption to a continuous use of the Purple Rain Title in

connection with that product or service.

INTERROGATORY NO. 8:

For each product or service identified in response to Interrogatory No. 4, describe the

channels of trade of that product or service.

INTERROGATORY NO. 9:

For each product or service identified in response to Interrogatory No. 4, identify the

persons most knowledgeable about the sales and distribution of that product or service.

INTERROGATORY NO. 10:

For each product or service identified in response to Interrogatory No. 4, describe the

target markets and characteristics of targeted customers.

INTERROGATORY NO. 11:

For each product and service identified in response to Interrogatory No. 4, identify your

major competitors and their competing products or services.

INTERROGATORY NO. 12:

Identify and describe any goods or services offered by Petitioners’ that you claim are

identical or closely related to the goods and services of L’uva Bella.

INTERROGATORY NO. 13:

Identify and describe any goods or services offered by Petitioners’ that you claim are
protected by any common law rights in the Purple Rain Title, including without limitation, the

common law rights referred to in paragraph 6 of the Cancellation.
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INTERROGATORY NO. 14:

For each product or service identified in response to Interrogatory No. 12, state the
facts that support the exact date upon which you intend to rely on the first use of the Purple

Rain Title in connection with that product or service.

INTERROGATORY NO. 15:

Identify and describe any studies, tests, ratings or surveys relating to any consumer

recognition of the Purple Rain Title.

INTERROGATORY NO. 16:

Identify and describe any documents (including, but not limited to, studies, tests,
ratings, or surveys) and any other evidence you intend to use in showing the strength of the
Purple Rain Title and describe how you believe such evidence shows the Purple Rain Title is

strong.

INTERROGATORY NO. 17:

Identify and describe any agreements in which you have licensed, covenanted not to

sue, or held harmless any third party for the use of any Purple Rain Title.

INTERROGATORY NO. 18:

Describe any steps you take with regard to actual exercise of quality control in
connection with those licenses or other agreement, identified in the above responses to

Interrogatory No. 16.

INTERROGATORY NO. 19:

Identify the person(s) at NPG that was first aware of L’uva Bella’s use of, adoption of
(or intent to use) the mark PURPLE RAIN. State the date and describe the circumstances

surrounding such awareness.
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INTERROGATORY NO. 20:

Identify the person(s) at Comerica Bank & Trust that was first aware of L’uva Bella’s
use of, adoption of (or intent to use) the mark PURPLE RAIN. State the date and describe the

circumstances surrounding such awareness.

INTERROGATORY NO. 21:

Identify any instances of actual consumer confusion and provide the date, time,
location, and persons involved, and describe how you believe the identified instance amounts

to an instance of actual consumer confusion.

INTERROGATORY NO. 22:

Identify any instances in which a member of the consuming public somehow associated
L’uva Bella or its products and services with NPG Records, Inc. or its products and services
and for each instance provide the date, time, location, and persons involved, and how you
believe that this instance amounts to an instant of association between the two companies or

its products or services.

INTERROGATORY NO. 23:

Identify any instances in which a member of the consuming public somehow associated
L’uva Bella or its products and services with The Estate of Prince Rogers Nelson or its products
and services and for each instance provide the date, time, location, and persons involved, and
how you believe that this instance amounts to an instant of association between the two

companies or its products or services.

INTERROGATORY NO. 24:

Describe in detail any future plans for future expansion of the use of the Purple Rain

Title for products and services, in connection with the mark is not already in actual use.
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INTERROGATORY NO. 25:

Describe the basis for Petitioners’ claim that Registrant’s Mark “is likely to falsely
suggest a connection between Registrant and Petitioners” and identify evidence that relates to

such claim. (Cancellation Paragraph 15).

INTERROGATORY NO. 26:

Describe the basis for Petitioners’ claim that the Purple Rain Title is “inherently

distinctive” and identify evidence that relates to such claim. (Cancellation Paragraph 20).

INTERROGATORY NO. 27:

Describe the basis for Petitioners’ claim that the Purple Rain Title is “strong” and

identify evidence that relates to such claim. (Cancellation Paragraph 20).

INTERROGATORY NO. 28:

Describe the basis for Petitioners’ claim that the Purple Rain Title is “sufficiently

famous” (Cancellation Paragraph 14), and identify evidence that relates to that claim.

INTERROGATORY NO. 29:

Identify each and every expert witness that you intend to call in this proceeding
including the facts and subject matter about which they are expected to testify, and provide a

summary of the expert witness opinions to be provided.

INTERROGATORY NO. 30:

Identify all persons who assisted in providing answers to these interrogatories.
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Date: January 3, 2022 Respectfully submitted,

/Michael W. Vary/

Michael W. Vary, Esq.
Kristen M. Hoover, Esq.

McCarthy, Lebit, Crystal & Liffman, Co., L.P.A.

1111 Superior Ave. East, Suite 2700

Cleveland, Ohio 44115

Tel: 216.696.1422

Fax: 216.696.1210

Email: vary.michael(@gmail.com
kmh(@mccarthylebit.com

Attorneys for Respondent
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 3rd day of January 2022, the foregoing
RESPONDENT’S FIRST SET OF INTERROGATORIES was served upon Petitioners’ by
delivering a true and correct copy of same to counsel for Petitioners via electronic mail (only), as
follows:

Laura Myers

FREDRIKSON & BYRON PA
IP@fredlaw.com
tdeutmeyer@fredlaw.com
Imyers@fredlaw.com
plarson(@fredlaw.com

Date: January 3, 2022 /Kristen M. Hoover/

Kristen M. Hoover, Esq.
One of the Counsel for Respondent
McCarthy, Lebit, Crystal & Liffman, Co., L.P.A.

[01649979-1} 9


mailto:IP@fredlaw.com
mailto:tdeutmeyer@fredlaw.com
mailto:lmyers@fredlaw.com
mailto:plarson@fredlaw.com

