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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

 

GARCOA, INC.,  

 

Petitioner, 

 

v. 

 

 

TUANBO BAIZHONG (BEIJING) 

TECHNOLOGY CO., LTD., 

 

Registrant. 

 

Cancellation No. 92077444 

 

REGISTRANT’S RESPONSE TO 

PETITIONER’S REVISED MOTION 

FOR DEFAULT JUDGMENT AND 

MOTION TO ACCEPT LATE-FILED 

ANSWER 

 

Registration No. 6161573 

 

Mark: BENEFEET SOX 

 

International Class: 025 

  

 

 

REGISTRANT’S RESPONSE TO PETITIONER’S REVISED MOTION FOR 

DEFAULT JUDGMENT AND MOTION TO ACCEPT LATE-FILED ANSWER 

 

Registrant TuanBo BaiZhong (Beijing) Technology Co., Ltd. (“Registrant”), through 

its counsel, files this Response to Garcoa, Inc.’s (“Petitioner”) Motion for Default Judgment 

under Rule 55(c) of the Federal Rules of Civil Procedure and the Trademark Rules of Practice. 

By this Motion, Registrant respectfully requests that the Trademark Trial and Appeal Board 

(the “Board”) deny Petitioner’s Motion for Default Judgment and accept Registrant’s late-

filed Answer.  

I. BACKGROUND 

Petitioner filed its Petition for Cancellation on June 24, 2021, 1 TTABVUE, and the Board 

sent a Notice of Institution that same day. 2 TTABVUE. The deadline for Registrant to file 

its Answer was August 3, 2021. 2 TTABVUE 3. Petitioner filed its first Motion for Default 

Judgment on August 9, 2021, 4 TTABVUE, and its Revised Motion for Default Judgment on 

August 10, 2021. 6 TTABVUE.  
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II. ARGUMENT AND AUTHORITIES 

The determination of whether default judgment should be entered against a party lies 

within the sound discretion of the Board. See, e.g., Identicon Corp. v. Williams, 195 USPQ 

447, 449 (Comm’r 1977); TMEP § 312.02. In exercising that discretion, the Board must be 

mindful of the fact that it is the policy of the law to decide cases on their merits. TMEP § 

312.02. Accordingly, the Board is very reluctant to enter a default judgment for failure to file 

a timely answer and tends to resolve any doubt on the matter in favor of the defendant. Id. 

If a defendant can show “good cause” to cure its delay, the Board will discharge a 

default. See Fed. R. Civ. P. 55(c); TMEP §§ 312.02; 508. Good cause exists where the 

defendant shows that: (1) the delay in filing an answer was not the result of willful conduct 

or gross negligence; (2) the plaintiff will not be substantially prejudiced by the delay; and (3) 

the defendant has a meritorious defense. TBMP § 312.02; see also DeLorme Pub’g Co v. 

Eartha’s Inc., 60 USPQ2d 1222, 1224 (TTAB 2000).  

A. Registrant’s Failure to Timely Answer Was Inadvertent. 

 

Registrant only recently became aware of the instant proceeding and has retained 

counsel to respond. At the time of service of the Petition, Registrant’s correspondent e-mail 

address on file with the USPTO belonged to Registrant’s former general manager, Mingzhuo 

Zhu, who is no longer employed by Registrant. Ms. Zhu did not advise Registrant that she 

had received the Board’s Notice of Cancellation until August 10, 2021, one week after the 

deadline for filing an Answer had passed, see 2 TTABVUE 3, and one day after Petitioner’s 

first Motion for Entry of Default Judgment was filed. A true and correct copy of the Notice of 

Cancellation email that Ms. Zhu forwarded to Registrant is attached hereto as Exhibit A 

and is incorporated herein by reference as if set forth in full.  

Registrant is domiciled in China. At the time it learned of the cancellation proceeding, 

Registrant was unrepresented and unacquainted with the technicalities of the procedural 
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and substantive law involved in Board proceedings. Retaining U.S. counsel required 

additional time.  

B. Accepting Registrant’s Late-Filed Answer and Setting Aside 

Petitioner’s Motion for Default Will Not Prejudice Petitioner. 

At this early stage of the proceeding, especially when Registrant’s Answer is filed 

concurrently with this Response, there is no measurable prejudice to Petitioner. See Feliciano 

v. Reliant Tooling Co., 691 F.2d 653, 656-57 (3d Cir. 1982) (“Delay in realizing satisfaction 

on a claim rarely serves to establish the degree of prejudice sufficient to prevent the opening 

a default judgment entered at an early stage of the proceeding.”). 

To establish prejudice, a plaintiff must demonstrate that the delay will result in the 

loss of evidence, create increased difficulties of discovery, or provide greater opportunity for 

fraud and collusion. Davis v. Musler, 713 F.2d 907, 916 (2d Cir. 1983). Here, Petitioner waited 

nine months after Registrant’s Mark was registered to file a Petition for Cancellation. The 

Board has not even entered default judgment against Registrant. During the intervening 

month between when Petitioner filed its Revised Motion for Default Judgment and today, 

there was and could be no loss of evidence, increased difficulties of discovery, or opportunity 

for fraud or collusion. Indeed, Registrant’s Mark has been used since 2017 and in interstate 

commerce since 2018. Nonetheless, it was not until June 24, 2021, that Petitioner first raised 

any concern about Registrant’s Mark. Petitioner waited more than three years to raise 

concerns about Registrant’s Mark. Waiting another month to allow this matter to proceed on 

the merits surely will not prejudice Petitioner. 

C. Registrant Has a Meritorious Defense. 

The showing of a meritorious defense does not require an evaluation of the merits of 

the case. All that is required is a plausible response to the allegations in the complaint. 

DeLorme Pub’g Co v. Eartha’s Inc., 60 USPQ2d 1222, 1224 (TTAB 2000); TBMP § 312.02. By 
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filing herewith its Answer, in which Registrant denies the salient allegations of the Petition 

and puts forth affirmative defenses, Registrant has demonstrated that it has a meritorious 

defense to this proceeding.  

III. CONCLUSION 

Where, as here, a defendant files a satisfactory showing of good cause in response to 

a motion for default judgment, or in support of its own motion asking that its late-filed answer 

be accepted, default judgment will not be entered against it. See Fed. R. Civ. P. 55(c); TMEP 

§ 312.02. 

WHEREFORE, Registrant prays that the Petition for Cancellation be dismissed and 

its late-filed Answer be accepted. 

 

DATED September 14, 2021. 

 

Respectfully submitted, 

 

CARMODY MACDONALD P.C. 

 

By:    /Julia Lang/ 

 

Julia M. Lang 

Attorney for Registrant 

120 South Central Avenue, Suite 1800 

St. Louis, Missouri 63105 

(314) 854-8612 

jml@carmodymacdonald.com 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that a true and complete copy of the foregoing REGISTRANT’S 

RESPONSE TO PETITIONER’S REVISED MOTION FOR DEFAULT JUDGMENT 

AND MOTION TO ACCEPT LATE-FILED ANSWER has been served on Petitioner’s 

counsel by forwarding said copy on September 14, 2021, via email to: 

 

Michael A. Painter, Esq. 

ISAACMAN, KAUFMAN, PAINTER, LOWY & ZUCKER, P.C. 

110 Glendon Avenue, 15th Floor 

Los Angeles, California 90024 

painter@ikplaw.com 

conaway@ikplaw.com 

 

   /Julia Lang/ 

 

Julia M. Lang 

Attorney for Registrant 

 

 

 

 

 

 

 

CERTIFICATE OF FILING 

 

 I hereby certify that a true and complete copy of the foregoing REGISTRANT’S 

RESPONSE TO PETITIONER’S REVISED MOTION FOR DEFAULT JUDGMENT 

AND MOTION TO ACCEPT LATE-FILED ANSWER was filed electronically with the 

Trademark Trial and Appeal Board via the Electronic System for Trademark Trials and 

Appeals on September 14, 2021. 

 

 

   /Julia Lang/ 

 

Julia M. Lang 

Attorney for Registrant 

 

 

 



 

 

EXHIBIT A 



2021/9/6 腾讯企业邮箱 - 打印邮件

https://exmail.qq.com/cgi-bin/readmail?sid=FJkR9lsw4ntOozhZ,7&mailid=ZC1810-iAWQWvfJf~b0gxh5Z5SzAbk&t=readmail_print&s=print&filterfl… 1/2

转发: Notice of Cancellation

发件人：zhu mingzhuo<zhumingzhuo@hotmail.com>
时 间：2021年8月10日(星期二) 下午4:53

收件人：郑巧慧<zhengqiaohui@rd.tuan800.com>

发件人: esƩa@uspto.gov <esƩa@uspto.gov> 
发送时间: ϮϬϮϭ年6月Ϯϰ日 ϭϵ:ϯϴ 
收件人: zhuŵiŶgzhuo@hotŵail.coŵ <zhuŵiŶgzhuo@hotŵail.coŵ> 
主题: NoƟce of CaŶcellaƟoŶ
 
UNITED STATES PATENT AND TRADEMARK OFFICE 
Trademark Trial and Appeal Board 

Cancellation No. 92077444 
Registration No(s). 6161573 

June 24, 2021 

IMPORTANT NOTICE 

A petition to cancel the registration(s) listed above has been filed.   

The Trademark Trial and Appeal Board (TTAB) has issued a notice of institution order, which
designates a time within which an answer must be filed, as well as discovery and trial dates.
To view the order and the petition to cancel in TTABVUE, click on the links below or paste the
URLs into the address box of your browser.   

https://ttabvue.uspto.gov/ttabvue/v?pno=92077444&pty=CAN&eno=1 

https://ttabvue.uspto.gov/ttabvue/v?pno=92077444&pty=CAN&eno=2 

This order contains important information which you should review immediately. You must file
a response to the petition to cancel within the time set forth in the institution order. This
email will be the only notification of the order that you will receive. An email copy of the order
itself will not be sent. 

If you are unable to view the order and/or the petition to cancel, call the TTAB for technical
assistance at 571-272-8500. The TTAB Assistance Center is available Monday to Friday from
8:30 a.m. to 5:00 p.m. Eastern Time (ET). Do not use the reply button to respond to this
message by email. 

_____________________ 

The entire public file of this proceeding may be viewed at https://ttabvue.uspto.gov. 

All submissions in Board proceedings must be filed electronically with ESTTA at
https://estta.uspto.gov.  

View important information about ESTTA at https://www.uspto.gov/trademarks/ttab/estta-
help. 

Further information is available at the TTAB s web page at https://www.uspto.gov/ttab. 

https://ttabvue.uspto.gov/ttabvue/v?pno=92077444&pty=CAN&eno=1
https://ttabvue.uspto.gov/ttabvue/v?pno=92077444&pty=CAN&eno=2
https://ttabvue.uspto.gov/
https://estta.uspto.gov/
https://www.uspto.gov/trademarks/ttab/estta-help
https://www.uspto.gov/ttab
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