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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

GARCOA, INC., an Ohio
corporation,
Cancellation No. 92/077,444
Petitioner, Reg. No. 6,161,573
Dated: September 29, 2020
Vi

TUANBO BAIZHONG (BEIJING)
TECHNOLOGY CO., LTD., a
China Limited Liability Company,

Respondent.

MOTION FOR ENTRY OF DEFAULT JUDGMENT;
MEMORANDUM OF POINTS AND AUTHORITIES;
DECLARATION OF MICHAEL A. PAINTER

Petitioner, GARCOA, INC., hereby moves the Board for an Order for entry of default
judgment in the above matter. This Motion is made on the grounds that:

1. On June 24, 2021, the Board forwarded a copy of the Notice of Institution of the
cancellation proceeding to Respondent who is identified by the records of the Office to be the
current owner of the registration sought to be canceled. Respondent's answer to the Petition for
cancellation was required to be filed on or before August 3, 2021.

Z Respondent has failed to enter an appearance or file a timely answer; and

: Petitioner will be substantially prejudiced by the delay.
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This Motion is based on the Memorandum of Points and Authorities filed herewith and

the Declaration of Michael A. Painter.

Dated: August 9, 2021

1100 Glendon Avenue, 15" Floor
Los Angeles, California 90024
(310) 881-6800

painter@ikplaw.com
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Respectfully submitted,

ISAACMAN, KAUFMAN, PAINTER,
LOWY & ZUCKER, P.C.
A Professional Corporation

By: Wﬁ%)?

Michael A. Painter
Attorneys for Applicant,
GARCOA, INC.



MEMORANDUM OF POINTS AND AUTHORITIES

Statement of Facts.

The Petition for Cancellation was filed on or about June 24, 2021. As reflected by
the Notice of Institution, in accordance with Trademark Rules 2.113 (b) and (c) the Notice of
Institution was forwarded to Respondent which constituted service of the Petition for
Cancellation on respondent. A response to the Petition for Cancellation was required to be filed
on or before August 3, 2021. As of this date, Respondent has neither entered an appearance nor
responded to the Petition for Cancellation.

A. In the Absence of a Showing of Good Cause, a Default Judgment Should be

Entered.

i Standard.

If no answer is filed to a Petition for Cancellation within the time set by the
Board, the Petition may be decided as in a case of default. 37 C.F.R. 2.114(a). The issue of
whether a default judgment should be entered for the failure to file a timely answer may also be
raised by a Petitioner's Motion for Default Judgment. TBMP §508. Irrespective of how the
issue of default is raised, the standard for determining whether a default judgment should be
entered against Respondent for its failure to file a timely answer to the Petition for Cancellation
requires that the defendant show good cause why a default judgment should not be entered. Rule
55(a), F.R.Civ.P.; TBMP §312.01. If a Petitioner files a Motion for Default Judgment based on
the failure of the Respondent to file a timely answer to the Petition for Cancellation and the
Respondent fails to file a brief in opposition to Petitioner’s Motion showing good cause, a
default judgment may be entered against the Respondent. TBMP §508.

2. Petitioner is Being Substantially Prejudiced by the Delay.

Petitioner's BENEFEET trademark was registered on January 10, 2017
(Registration No. 5,119,303) for the purpose of identifying non-medicated foot cream, non-

medicated foot lotions and non-medicated foot soaks. The alleged date of first use of the
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trademark on these goods is July 12, 2008. Prior to June 24, 2021, Petitioner had selected a form
of its BENEFEET trademark to be used to identify socks that would be impregnated with the
moisturizing preparations for the feet that Petitioner has been manufacturing and selling since
2008. Petitioner had initiated a trademark availability search and discovered Respondent's
ownership of Certificate of Registration No. 6,161,573 that identifies use of the BENEFEET
SOX trademark to identify socks; ankle socks; boat socks; men's socks: slipper socks; thermal
socks; toe socks: trouser socks; water socks; woollen socks and yoga socks . As a result of the
investigation, the Petition for Cancellation was filed. Painter Declaration, 2. Prior to the filing
of this Motion, Petitioner has filed an application to register the form of its registered trademark
to be used to identify socks impregnated with moisturizing preparations. Petitioner considers the
Respondent's trademark to be virtually identical to its trademark and the respective goods to be
the same or closely related. Painter Declaration, §3. The potential threat created by the
registration of Respondent's trademark and the delay that will be incurred to resolve that has
substantially prejudiced Petitioner.
2. Conclusion.

It is submitted the failure of the Respondent to timely file an answer to Petition

for Cancellation is without cause and, based thereon, a default judgment should be entered.
Respectfully submitted,

ISAACMAN, KAUFMAN & PAINTER,
LOWY & ZUCKER, P.C.

By:

Michael A’ Painter
Attorneys for Petitioner
MAP:src¢
Dated: August 9, 2021
1100 Glendon Avenue, 15" Floor
Los Angeles, California 90024
(310) 881-6800

painter@ikplaw.com
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DECLARATION OF MICHAEL A. PAINTER

STATE OF CALIFORNIA )
58

COUNTY OF LOS ANGELES )

I, MICHAEL A. PAINTER, declare and say that:

L. [ am the attorney of record for the Petitioner in the identified action.

% On or about June 21, 2021, my client advised me that it had discovered a potential
conflict with the owner of the registration of the trademark BENEFEET SOX (Registration No.

6,161,573) that indicated use of the trademark for a variety of socks. Petitioner is the owner of
Certificate of Registration of the trademark BENEFEET (Registration No. 5,119,303) registered
January 10, 2017 indicating use of the trademark for the purpose of identifying non-medicated
foot cream, foot lotions and foot soaks. The alleged date of first use was July 12, 2008. Petitioner
was planning to introduce a line of socks impregnated with the moisturizing substances that it
had been manufacturing and selling since 2008. Since it had selected a form of its BENEFEET
trademark to identify the product line, a trademark availability search discovered Respondent's
registration for the BENEFEET SOX trademark. Petitioner considered the Respondent's
trademark to be virtually identical to its trademark and the respective goods to be the same or
closely related. I was instructed to prepare and file a Petition for cancellation of the Respondent's
trademark. The Petition was filed on June 24, 2021.

3 [ was instructed by Petitioner to prepare an application for registration of the form
of the BENEFEET trademark to identify socks impregnated with moisturizing preparations. The
application was filed prior to the filing of this motion and is identified as Application Serial No.
90/871,779.

4. I declare under the penalty of perjury of the laws of the State of California the

foregoing is true and correct and within my own personal knowledge and I will testify to same if

called to do so.
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Executed this 9" day of August, 2021 at Los Angeles, California.

MICHAEL A. PAINTER
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