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INTRODUCTION

In addition to the arguments and supporting evidence outlined in Carousel Productions,
Inc.’s (““Carousel”) opening trial brief and incorporated herein, Carousel respectfully submits this
Reply Brief in response to Respondent Michael Stafford’s (“Stafford”) opening trial brief.

At the outset, Carousel notes that Stafford has made a smorgasbord of arguments in his
trial brief, touching on relevant and non-relevant matters, with either no reference to supporting
evidence or reference to evidence that does not support his arguments. Nonetheless, the key issues
before the Board in this cancellation action and to be addressed herein are (1) abandonment and
non-use of the TEEN EARTH mark; (2) priority of use and likelihood of confusion between
Carousel’s family of EARTH marks, including but not limited to including MISS EARTH, MISS
EARTH UNITED STATES, MISS EARTH USA, TEEN EARTH, TEEN EARTH UNITED
STATES, UNITED STATES TEEN EARTH, TEEN MISS EARTH, TEEN MISS EARTH USA,
and TEEN MISS EARTH UNITED STATES! (collectively, “Carousel’s EARTH Marks”) and (3)
Stafford’s false suggestion of connection of TEEN EARTH with Carousel.

I ABANDONMENT AND NON-USE OF TEEN EARTH MARK

A. There was no use of the TEEN EARTH mark during the 3-year period from
October 31, 2017, to October 31, 2020, by Evan Skow or by Stafford.

The TEEN EARTH registration should be cancelled on the basis of non-use and
abandonment. A mark shall be deemed to be “abandoned” if either of the following occurs:

1. When its use has been discontinued with intent not to resume such use. Intent not to
resume may be inferred from circumstances. Nonuse for 3 consecutive years shall be
prima facie evidence of abandonment. “Use” of a mark means the bona fide use of such
mark made in the ordinary course of trade, and not made merely to reserve a right in a
mark.

(Lanham) Trademark Act § 45, 15 U.S.C. § 1127; see too Imperial Tobacco Ltd. v. Philip Morris

!'See more Carousel’s “EARTH” marks listed in Carousel’s opening trial brief (49 TTABVUE 9; Carousel Trial
Brief, p 4) and its Amended Petition of Cancellation (7 TTABVUE 3-4).
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Inc., 899 F.2d 1575, 14 USPQ2d 1390 (Fed. Cir. 1990).

Stafford argues in his trial brief that Carousel has not properly pled non-use in this action,
that the relevant time period to consider non-use and abandonment is the three years following
Evan Skow’s (“Skow”) filing of the TEEN EARTH application on October 31, 2017, and that he
had use of TEEN EARTH during the relevant time period of October 31, 2017, to October 31,
2020. Carousel disputes these arguments.

Contrary to Stafford’s assertion, Carousel did in fact properly plead non-use of the TEEN
EARTH mark. In paragraph 10 of its Amended Petition for Cancellation, Carousel specifically
pled:

10. ABANDONMENT. Upon information and belief, Respondent discontinued use of the

mark TEEN EARTH for all of the services in the Infringing and Abandoned Registration

for at least three consecutive years or, alternately, for a period of non-use less than three
years with an intent not to resume use, and thereby abandoned the mark within the meaning

of Section 45 of the United States Trademark Act of 1946, 15 U.S.C. § 1127.
(7 TTABVUE 5)

Also contrary to Stafford’s assertion, there was in fact no use of TEEN EARTH by Stafford
or by Skow in the October 31, 2017, to October 31, 2020, time period and Stafford cites to no
evidence in support of his argument. Rather, the evidence clearly shows that there was no such
use in the relevant time period:

2017: There was no TEEN EARTH pageant in 2017. Neither Stafford nor Skow nor any
of Stafford’s other witnesses testify that there was a TEEN EARTH pageant in 2017. Further,
Skow affirmatively testified that he had not been involved in pageantry since 2017. 2

2018: There was no TEEN EARTH pageant in 2018. Both Stafford and Skow

affirmatively testified that there was no such pageant.> Stafford’s testimony that he “appointed”

2 34 TTABVUE 2-3: Skow Decl., q2.

333 TTABVUE 9: Stafford Decl., | 9; 34 TTABVUE 7: Skow Decl., {18
2



an inaugural TEEN EARTH queen in 2018 (id.), even if true, does not obviate this fact.
Appointing an inaugural queen does not constitute use of the TEEN EARTH mark as registered
on “Entertainment in the nature of beauty pageants” because no pageant was held. If, for the sake
of argument only, appointing an inaugural queen could somehow be considered use in commerce
on the registered services, such use in 2018 would have been Stafford’s own use because he did
not have a license or an assignment from Skow to use the TEEN EARTH mark in 2018, as
discussed further below.

2019: There was no TEEN EARTH pageant in 2019. Contrary to his testimony in his
testimony declaration given under penalty of perjury, Stafford acknowledged in his trial brief that
there was no TEEN EARTH pageant in 2019. (Stafford Trial Brief, p. 15: “Respondent did not
use the Mark in 2019 or 2020 due to the COVID-19 pandemic.”) Although Stafford previously
testified that there was a TEEN EARTH pageant in 2019 in his declaration* and that Ms. Clark
was in attendance’, evidently he reconsidered this apparently false testimony in light of Ms.
Clark’s contrary testimony that she knew of no 2019 TEEN EARTH pageant and she did not attend
such a pageant in 2019.° Further, it must be noted that the COVID-19 pandemic did not occur
until “early 2020” as even acknowledged by Stafford’ so it could not be the reason there was no
TEEN EARTH pageant presented by either Stafford or Skow in 2019.

2020: There was no TEEN EARTH pageant in 2020. Stafford so testified® as did Ms.
Clark.” As to Stafford’s claim in his trial brief that the pandemic was “excusable non-use”

(Stafford Trial Brief, p. 15), he did not note any such excusable non-use in his testimony

433 TTABVUE 11: Stafford Decl., §22

333 TTABVUE 11: Stafford Decl., {23

622 TTABVUE 6: Clark Decl., {11; 39 TTABVUE 3-4: Clark Rebuttal Decl., q7
733 TTABVUE 5: Stafford Decl., {8

8 33 TTABVUE 5: Stafford Decl., {8

922 TTABVUE 6: Clark Decl., |11



declaration nor when filing his Section 8 Declaration of Use on August 1, 2023, for the TEEN
EARTH mark. (See TEEN EARTH record from USPTO before the TTAB in the proceeding.)

Thus, according to Stafford’s own defined 3-year time period of October 31, 2017, to
October 31, 2020, to consider non-use of the TEEN EARTH mark, Stafford has not provided any
evidence of use of the mark during the relevant time period. Alleged use of the TEEN EARTH
mark by Stafford or Skow even after October 31, 2020, is also in question:

2021: It is highly doubtful that there was a TEEN EARTH pageant in 2021. Although
Stafford testified that a “virtual” TEEN EARTH pageant was held in 2021,'° he has not provided
any evidence to show this alleged use. For instance, he has provided no photos, brochures, website
information or other support for his allegation, nor does he disclose the date of such alleged virtual
pageant. Furthermore, Ms. Clark testified that she was unaware of any TEEN EARTH pageant in
2021'"! and, given Stafford’s “mistaken” testimony that there was a TEEN EARTH pageant in
2019 when there was not, it would appear that Ms. Clark’s recollection is more reliable than
Stafford’s as to the alleged 2021 pageant as well.

2022: There was no TEEN EARTH pageant in 2022. There is no testimony from
Stafford, Skow or any of Stafford’s other witnesses that there was such a pageant in 2022.

2023: Itis unclear if there was a TEEN EARTH pageant in 2023. Stafford testified that
he intended to hold a TEEN EARTH pageant in July 2023, but his declaration was made in
February 2023 before the event and therefore there is no evidence of this pageant in the record.

It must also be noted that, as pointed out in Carousel’s opening trial brief and supporting

declarations'?, Carousel searched carefully for any use of TEEN EARTH for the three years prior

1033 TTABVUE 8: Stafford Decl., {8

1122 TTABVUE 6: Clark Decl., {11

1249 TTABVUE 14 — 16: Carousel’s opening trial brief; 26 TTABVUE 4-6: McLean Decl, { 8, 10, 11, 12; 24
TTABVUE 14: Monzon Decl., | 21; 25 TTABVUE 14: Schuck Decl., 22; 26 TTABVUE 6: McLean Decl., | 13,
14
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to its filing of this cancellation action on March 15, 2021, (back to at least March 2018) and found
no such use.

As there was no use of the TEEN EARTH mark in the 3-year time period from October
31, 2017, to October 31, 2020, the mark was abandoned due to non-use.

B. Any alleged use by Stafford of the TEEN EARTH mark constituted his own

separate use as there was no license, implied license, or bona fide intent to
license between Stafford and Skow.

Even though, as explained above, there was no use of the TEEN EARTH mark in the
prescribed October 31, 2017, to October 31, 2020, time period and thus the mark was abandoned,
Stafford argues in his trial brief that he had either a license, an implied license, or a bona fide intent
to license the TEEN EARTH mark with Skow. (Stafford Trial Brief, pp. 14-16.)!* Notably, he
provides no evidence of any of these arrangements, nor does he cite applicable case law.

Although Stafford alleges that he and Skow “entered into an agreement allowing Stafford
exclusive use of the TEEN EARTH mark™ (Id. at 14), he cites to no evidence of a license in his
trial brief likely because neither he nor Skow testified that there was such a license. They testified
only that they had a trademark assignment, and said assignment was not fully executed until
February 2021. The testimony given by both Stafford and Skow is vague and seemingly
intentionally misleading about their so-called “agreement.” Skow testified that “[i]n 2018, I began
discussing (emphasis added) with Mr. Stafford about him taking over the TEEN EARTH mark to
go with his MS. EARTH and MRS. EARTH marks. A true and correct copy of the Trademark
Assignment is attached as Exhibit G.”'* Stafford testified only that, “By 2018, I assumed control

of the TEEN EARTH title from Mr. Skow” and “When he (Skow) decided to leave the pageant

13 Stafford also alleges in a throwaway line in his trial brief that he had a partnership with Skow (Stafford Trial
Brief, p. 8) but he provides no argument, factual basis, or evidence regarding such a partnership and thus Carousel
will not address it further herein either.

1434 TTABVUE 5, 27: Skow Decl,, { 12, Ex. G



industry, I acquired control of the TEEN EARTH and UNITED STATES TEEN EARTH
Trademarks, until the marks were assigned to me. (Attached hereto as Exhibit D is a true and
correct copy of the Trademark Assignment executed by Michael Stafford and Mr. Skow Skow
(sic)).” ° The misleading implication of this testimony by both Skow and Stafford is that their
trademark assignment came about in 2018 when in fact the assignment was not fully signed and
“official” until February 2021. (Stafford Trial Brief, p. 16; Tenerowicz Decl., | 3.) '¢

In addition to not testifying that they had a license, nowhere in their respective declarations
do Stafford or Skow testify that they had an implied license or a bona fide intent to license the
TEEN EARTH mark, nor do they testify to any facts that would constitute an implied license or a
bona fide intent to license the mark. Despite this glaring lack of evidence, Stafford nevertheless
argues in his trial brief that there could have been an implied license between him and Skow and
cites Villanova Univ. v. Villanova Alumni Educ. Found., Inc., 123 F. Supp. 2d 293 (E.D. Pa. 2000)
and U.S. Jaycees v. Philadelphia Jaycees, 639 F.2d 134 (3rd Cir. 1981) for the proposition that an
implied license may exist even where there is no actual contract if permission to use a trademark
is coupled with exercise of reasonable control over such use.

The facts of this case, however, differ greatly from those of Villanova and U.S. Jaycees,
and do not support Stafford’s implied license argument. In Villanova, an alumni/sports boosters
club used Villanova University trademarks for 28 years with the permission of Villanova
University but without a written license under the trademark guidelines and control of the
university. In U.S. Jaycees, a local Jaycee chapter used the national Jaycee organization’s
JAYCEES trademarks that were prescribed and controlled by the national organization for 35 years

also without a written license. In contrast to the facts in Villanova and Jaycees showing

15 33 TTABVUE 3: Stafford Decl., | 5
16 36 TTABVUE 3: Tenerowicz Decl., | 3, Ex. B



considerable evidence of the trademark owner/implied licensor controlling the use of the
trademark by a third-party implied licensee for many years, however, Stafford cites to no such
evidence herein nor is there any such evidence. Neither Stafford nor Skow testified that Skow
exercised control, let alone reasonable control, over Stafford’s alleged licensed use of the mark,
nor could he have done so since Skow himself testified that he had not been involved in pageantry
since 2017. In fact, Skow only testified that “[i]n 2018, I began discussing with Mr. Stafford
about him taking over the TEEN EARTH mark to go with his MS. EARTH and MRS. EARTH
marks.”!” Skow says nothing about a license or his control over the mark if used by Stafford, only
that he “began discussing” Stafford taking over the mark. This does not amount to an implied
license or a bona fide intent to license the mark to Stafford either.

Stafford’s scattershot testimony, vague and riddled with inconsistencies, is equally lacking
any evidence of Skow exercising reasonable control over the mark as an alleged licensor. In fact,
Stafford testified that he, not Skow, was allegedly controlling the mark: “By 2018, I assumed
control of the TEEN EARTH title from Mr. Skow”.!® This is a statement that he, Stafford, was
controlling the mark, not that Skow was in control or was exercising reasonable control over the
mark. And, in fact, as mentioned, Skow testified that he was out of the pageant business since
2017 so he was not using or exercising control over the use of the TEEN EARTH mark.!” Thus,
there simply is no evidence that Skow and Stafford had a license between them, implied or
otherwise. Similarly, Stafford’s and Skow’s vague and undocumented testimony does not include
any facts, discussion or details that would establish their bona fide intent to license the mark either,
or that could be considered similar to the situation in Vans, Inc. v. Branded, LLC, 2022 USPQ2d

742 (TTAB 2022) cited by Stafford in his trial brief.

1734 TTABVUE 5: Skow Decl., | 12
18 33 TTABVUE 5: Stafford Decl., {9
1934 TTABVUE 3-4: Skow Decl., { 2



Stafford’s other arguments in his trial brief about a licensee’s use of a mark inuring to the
licensor and such are inapplicable to the facts herein because, by Stafford’s own testimony and
that of Skow, there was no license, implied license or bona fide intent to license the TEEN EARTH
mark to Stafford. The only agreement between Skow and Stafford and offered as evidence to
support Stafford’s allegations is the Trademark Assignment agreement which is not a license and
which was not fully executed until February 2021, long after the relevant non-use time period
ended on October 31, 2020. Further, Stafford acknowledges that the Trademark Assignment was
the point at which Stafford “officially” took over the TEEN EARTH mark. (Stafford Trial Brief,
p. 16; 36 TTABVUE 3: Tenerowitz Decl., {3.)

C. Skow also abandoned the TEEN EARTH mark because he discontinued use

with no intent to resume use, and thus did not have a valid mark to assign to
Stafford.

Stafford argues in his trial brief that he does not have to address the “no intent to resume
use” issue of non-use and abandonment because he has allegedly shown that there was use during
the relevant 3-year time period. As discussed above, however, Stafford did not rebut Carousel’s
prima facie showing of non-use/abandonment argument with any evidence or applicable case law,
and Stafford did not meet his burden of showing that there was use of the mark or intent to resume
use by “a convincing demonstration of ‘excusable non-use’ that would negate any intent not to
resume use of the mark.” Noble House Home Furnishings, 118 USPQ2d 1413, 1417
(citing Imperial Tobacco Ltd. v. Philip Morris inc., 899 F.2d 1575, 14 USPQ2d 1390, 1393 (Fed.
Cir.1990)).

Carousel will not repeat its entire argument on Skow’s “intent not to resume use” as
discussed in Carousel’s opening trial brief, but it bears noting that “’Use’ of a mark means the
bona fide use of such mark made in the ordinary course of trade, and not made merely to reserve

a right in a mark.” (Lanham) Trademark Act § 45, 15 U.S.C. § 1127, supra. Since Skow was no
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longer authorized by Carousel to use TEEN EARTH after 2015 and in fact had no use of TEEN
EARTH at all after 2015, and since he admitted that he was no longer involved in the pageantry
business after 2017, there is no other reasonable explanation as to why he would file to register
TEEN EARTH except to try to reserve a right to the mark to which he was not entitled despite
having no intent to resume use of the mark himself.

It is also important to note that “intent to resume use” is different from “intent not to
abandon” in that an owner may not wish to abandon its mark but may have no intent to resume its
use. An “intent to resume use” requires the trademark owner to have plans to resume commercial
use of the mark. Stopping at an “intent not to abandon” tolerates an owner’s protecting a mark
with neither commercial use nor plans to resume commercial use. 3 J. Thomas McCarthy,
McCarthy on Trademarks and Unfair Competition, §17:10, at 17-18 — 17-19 (5" ed. 2019). As
further stated in McCarthy, “For the abandonment doctrine to have any teeth at all, however, more
is required than simply the owner’s inchoate wish to keep the mark for some vague, unspecified
future use: this would constitute precisely the impermissible “warehousing” of the mark against
which the doctrine guards.” McCarthy, supra, §17:20, at 17-49 — 17-50.

Given Skow’s admitted lack of use of the TEEN EARTH mark and his admission that he
was no longer involved in pageantry since 2017, he clearly was merely and impermissibly
“warehousing” the mark for some vague, unspecified future use, presumably to market and sell
the unauthorized TEEN EARTH registration to a third party for personal gain and which
eventually gave rise to the so-called “discussions” with Stafford sometime in 2018. Curiously,
Skow did not assign the TEEN EARTH mark to Stafford until February 2021, despite having had

no use of the mark after he was no longer using it as Carousel’s franchisee at the end of 2015.



Further, Skow’s lack of use of TEEN EARTH means that the mark lacked any associated
good will, and therefore the mark was abandoned and the Trademark Assignment is actually
invalid. Again, per McCarthy:

“When a business or product symbolized by a mark ceases its activities or sales, the good

will of that mark immediately begins to fade. If sales cease long enough, there may be no

good will left which a mark would symbolize. The Supreme Court has stated that: ‘There
is no such thing as property in a trademark except as a right appurtenant to an established
business or trade in connection with which the mark is employed.” A trademark is a symbol
of existing good will. Thus, if for any reason, the good will of a business or product come

to an end, there is nothing left for a mark to symbolize. Such a mark should be officially
declared ‘abandoned.’

McCarthy, supra, §17:14, at 17-30 — 17-31.

Moreover, an abandoned trademark is not capable of assignment as there is no property
right left to be transferred to another. McCarthy, supra, §17:14, p. 17-35; Money Store v.
Harriscorp Finance, Inc. 689 F.2d666, 675, 216 USPQ 11, 19 (7" Cir. 1982); Auburn Farms Inc.
v. McKee Foods Corp., 51 USPQ2d 1439, 1999 WL 588247 (TTAB 1999).

Thus, in addition to having no commercial use of TEEN EARTH, and while Skow may
have had at best a subjective intent not to abandon the mark, he certainly did not have the requisite
intent to resume commercial use and thus he “abandoned” any rights he may have had in the mark
and did not, in fact, have a valid mark to assign to Stafford.

Further, Stafford’s alleged use of the mark, which the evidence shows did not occur until
2021 at the earliest, does not cure Skow’s abandonment of the mark but constitutes instead
Stafford’s own and separate use of the mark. Resumption of use after abandonment does not
retroactively cure the abandonment and revive prior rights in the mark. (McCarthy, supra, §17:3,
at 17-8 to 17-9; AmBrit, Inc. v. Kraft, Inc. 805 F2d 974, 1 USPQ2d 1161 (11" Cir. 1986), reported
at 812 F2d 1531 (11" Cir. 1986), Lesley Hornby aka Lesley Lawson aka Twiggy v. TJIX Companies,

Inc., 87 USPQ2d 1411, 2008 WL 1808555 (TTAB 2008); Specht v. Google Inc., 747 F3d 929,
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935-936, 110 USPQ2d 1319 (7™ Cir. 2014), cert. denied, 135 S. Ct. 724, 190 L.Ed2d 442 (2014).)
Rather, such resumption of use after abandonment constitutes “a new and separate use with a new
date of first use,” and, once abandoned, a mark may be cancelled even if registrant resumes use of
the mark. (McCarthy, supra, §17:3, at 17-9; Cerveceria Centroamericana, S.A. v. Cerveceria
India, Inc., 892 F2d 1021, 13 USPQ2d 1307 (Fed. Cir. 1989); Stromgren Supports Inc. v. Bike
Athletic Co., 43 USPQ2d 110 (TTAB 1997) (registration was cancelled for abandonment:
evidence of intent to resume, which intent occurred after abandonment, is evidence of a possible
new use which cannot cure the abandonment); Auburn Farms Inc. v. McKee Foods Corp, 521
USPQ2d 1439, 1999 WL 588247 (TTAB 1999).

Because Skow did not use the TEEN EARTH mark after he parted ways with Carousel at
the end of 2015, either by himself or through an authorized licensee, Skow abandoned the mark.
Although he may have had a subjective “intent not to abandon” the mark, he did not have the
requisite “intent to resume use” but instead, by filing for and obtaining the TEEN EARTH
registration, appears to have been merely trying to reserve the registered trademark rights for
himself, to the detriment of Carousel and without regard to Carousel’s TEEN EARTH Marks
(defined below), and to “warchouse” the mark as a future asset. Thus, the TEEN EARTH
registration must be cancelled on the basis of such non-use constituting abandonment.

II. PRIORITY OF USE AND LIKELIHOOD OF CONFUSION

A. Carousel has priority of rights to the TEEN EARTH mark dating back to
2008.

Carousel began operating its MISS EARTH pageants in the United States in 2001 and has
operated pageants under the TEEN EARTH Marks in the United States since 2008 through its U.S.
franchisees. On behalf of Carousel, franchisee Skow first operated the TEEN EARTH UNITED

STATES and UNITED STATES TEEN EARTH pageants from 2008 to 2015, and then franchisee
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Ms. Clark has used TEEN EARTH and operated TEEN MISS EARTH UNITED STATES national
and state pageants in 2016, 2017 and 2018, and then TEEN MISS EARTH USA pageants in 2019,
2021, 2022 and 2023 (collectively, Carousel’s “TEEN EARTH Marks”). Clearly, Carousel’s
TEEN EARTH Marks have been associated with Carousel since as early as 2008.

Stafford does not challenge the fact that Carousel has priority of rights to the TEEN
EARTH marks in his trial brief, nor does he challenge any of the foregoing, including Ms. Clark’s
use of the mark in pageants since 2016 when she became Carousel’s franchisee in the United States
after Skow’s departure from the position.

B. An analysis of the DuPont factors clearly demonstrates that there is a strong

likelihood of confusion between Carousel’s EARTH Marks and TEEN
EARTH Marks and Respondent’s TEEN EARTH Mark.

Despite Stafford’s assertions to the contrary, his alleged use and/or proposed use of the
TEEN EARTH mark on beauty pageants clearly presents a likelihood of confusion with Carousel’s
EARTH Marks and Carousel’s TEEN EARTH Marks and associated pageants. Stafford is using,
or intends to use, a virtually identical mark for identical services offered to the same consumers

(beauty pageant contestants) through the same channels of trade (website and social media).

In his trial brief, Stafford limits his likelihood of confusion analysis to Carousel’s MISS
EARTH and MISS EARTH USA marks for which Carousel owns, respectively, a U.S. registration
and pending application, as well as common law rights to these marks. He entirely ignores the
family of Carousel EARTH marks pleaded in the Amended Notice of Opposition (7 TTABVUE
3-4), including Carousel’s TEEN EARTH Marks, and the common law rights Carousel also owns
in regard to these marks. See, too, the testimony declarations of Ramon Monzon and Lorraine

Schuck.?® (Contrary to Stafford’s assertions, Carousel did properly plead its common law marks,

2024 TTABVUE 3-5, 15: Monzon Decl., § 4-6, 22; 25 TTABVUE 3-5: Schuck Decl., § 4-7, 23; 37 TTABVUE 5:
Monzon Rebuttal Decl., {7; 38 TTABVUE 5: Schuck Rebuttal Decl., {7
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provided proof of ownership, and made them of record herein through authentication by the
Declarations of Ramon Monzon and Lorraine Schuck as noted.) Thus, any consideration of the
likelihood of confusion analysis concerning Stafford’s TEEN EARTH mark necessarily concerns
Carousel’s family of EARTH marks and, in particular, its TEEN EARTH Marks in use since 2008,
and Stafford’s likelihood of confusion analysis fails.

1.  There is a likelihood of confusion due to source or sponsorship of the services
between TEEN EARTH and Carousel’s EARTH Marks and TEEN EARTH
Marks.

TMEP §1207.01 provides:

“The issue is not whether the respective marks themselves, or the goods or services offered
under the marks, are likely to be confused but, rather, whether there is a likelihood of
confusion as to the source or sponsorship of the goods or services because of the marks
used thereon. See, e.g., In re Majestic Distilling Co., 315 F.3d 1311, 1316, 65 USPQ2d
1201, 1205 (Fed. Cir. 2003) ("[T]he . . . mistaken belief that [a good] is manufactured or
sponsored by the same entity [as another good] . . . is precisely the mistake that §2(d) of
the Lanham Act seeks to prevent."); In re Shell Oil Co., 992 F.2d 1204, 1207, 26 USPQ2d
1687, 1689 (Fed. Cir. 1993) ("The degree of ‘relatedness’ must be viewed in the context
of all the factors, in determining whether the services are sufficiently related that a
reasonable consumer would be confused as to source or sponsorship."); Paula Payne
Prods. Co. v. Johnson’s Publ’g Co., 473 F.2d 901, 902, 177 USPQ 76, 77 (C.C.P.A. 1973)
("[T]he question is not whether people will confuse the marks, but rather whether the marks
will confuse people into believing that the goods they identify emanate from the same
source."); In re Country Oven, Inc., 2019 USPQ2d 443903, at *2-3 (TTAB 2019) ("[T]he
overriding concern is not only to prevent buyer confusion as to the source of the goods, but
also to protect the registrant from adverse commercial impact due to use of a similar mark
by anewcomer."); Hilson Research Inc. v. Soc’y for Human Res. Mgmt., 27 USPQ2d 1423,
1429 (TTAB 1993) ("Although confusion, mistake or deception about source or origin is
the usual issue posed under Section 2(d), any confusion made likely by a junior user’s mark
is cause for refusal; likelihood of confusion encompasses confusion of sponsorship,
affiliation or connection.").

Given that Carousel has offered its MISS EARTH pageants in the United States since 2001
and its TEEN EARTH Mark pageants since 2008 and is very well known and respected in the
pageant industry, there can be no doubt that Stafford’s use and/or potential use of TEEN EARTH
pageants have and will cause confusion as to source or sponsorship, particularly since only
Carousel has consistently offered TEEN EARTH pageants through the years. After Skow departed
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as Carousel’s franchisee in 2015, by his own testimony and admission, he never held a TEEN
EARTH pageant after operating them as Carousel’s franchisee from 2008 to 2015. Thereafter,
Ms. Clark as Carousel’s franchisee held the TEEN MISS EARTH UNITED STATES and TEEN
MISS EARTH USA pageants in 2016, 2017, 2018, 2019, 2021, 2022 and 2023. Thus, over the
last 15 years, the public has come to associate TEEN EARTH pageants with Carousel and any
TEEN EARTH pageant held by Stafford would necessarily cause confusion with the public as to
source or sponsorship. Stafford alleges in his trial brief that that his TEEN EARTH pageant and
those of Carousel have co-existed without confusion for the past six years (Stafford Trial Brief, p.
33) but, as discussed above, neither Stafford nor Skow held a TEEN EARTH pageant in 2016,
2017, 2018, 2019, or 2020. Stafford allegedly held a virtual TEEN EARTH pageant in 2021
(though he presents no evidence of this other than his self-serving statement); held no pageant in
2022; and allegedly planned to hold a pageant in 2023. Thus, the public has always associated
TEEN EARTH pageants with Carousel and Stafford’s use of the mark on pageants will confuse
the public as to source and sponsorship of such a pageant. And, although actual likelihood of
confusion need not be proven in a likelihood of confusion analysis, the evidence shows that the
public has, in fact, confused Stafford with Carousel’s EARTH marks.?! (As Stafford’s use of
TEEN EARTH has been very limited thus far, if at all, it is not surprising that there is little evidence
of actual confusion thus far.)

2. TEEN EARTH is confusingly similar to Carousel’s EARTH Marks and TEEN
EARTH Marks in sight, sound, appearance, connotation and commercial
impression.

Marks are compared in their entireties for similarities in appearance, sound, connotation,

and commercial impression. Stone Lion Capital Partners, LP v. Lion Capital LLP, 746 F.3d 1317,

1321, 110 USPQ2d 1157, 1160 (Fed. Cir. 2014) (quoting Palm Bay Imps., Inc. v. Veuve Clicquot

2122 TTABVUE 6: Clark Decl., J12-14, Ex. F, G
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Ponsardin Maison Fondee En 1772, 396 F.3d 1369, 1371, 73 USPQ2d 1689, 1691 (Fed. Cir.
2005)); TMEP §1207.01(b)-(b)(v). “Similarity in any one of these elements may be sufficient to
find the marks confusingly similar.” In re Inn at St. John'’s, LLC, 126 USPQ2d 1742, 1746 (TTAB
2018) (citing In re Davia, 110 USPQ2d 1810, 1812 (TTAB 2014)), aff’d per curiam, 777 F. App’x
516, 2019 BL 343921 (Fed. Cir. 2019); TMEP §1207.01(b).

Stafford’s TEEN EARTH mark, which would be used as TEEN EARTH USA for the
United States competition, is completely included in Carousel’s TEEN MISS EARTH USA (and
connotatively similar to the prior TEEN MISS EARTH UNITED STATES as well). Both marks
are used for teen beauty pageants and marketed to and participated in by teen contestants. For all
intents and purposes, TEEN EARTH is identical or nearly identical in sight, sound, appearance,
connotation and commercial impression to Carousel’s TEEN EARTH Marks such that there is a
strong likelihood of confusion between these marks.

3. Carousel’s EARTH marks and TEEN EARTH marks are a family of marks

that are very well known and stand out in the pageantry world and Stafford’s

intended use of TEEN EARTH would confuse consumers into thinking he is
associated with Carousel.

Stafford argues that the beauty pageant market is a crowded and saturated market such that
his use of TEEN EARTH will not be confused with Carousel’s EARTH mark and TEEN EARTH
marks. He insists that using a title and geographic indicator are common in the industry and
consumers will not be confused between the two, and cites Miss World (UK) LDT. v. Mrs. Am.
Pageants, 856 F.2d 1445 (9th Cir. 1988) in support of his argument. In Miss World, the petitioner
argued that MRS. WORLD was likely to be confused with MRS. OF THE WORLD but “the
district court and the appellate court did not agree.” (Stafford Trial Brief, p. 21.) Stafford neglects
to mention, however, that this case concerned denial of a preliminary injunction in which the

petitioner had to show a likelihood of success on the merits and the possibility of irreparable harm
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(Id. at 1448) which it was unable to do at the preliminary stages of the case. In discussing the
facts, although the court opined that it viewed the beauty pageant industry’s marks as a “crowded
field” (Id. at 1449), it also stated that:
“There are, of course, limits to the ‘crowded field” analysis. To devise a mark that appears
to signify that it is a ‘subsidiary’ of the complaining entity pushes the analysis too far.
See Miss Universe, Inc. v. Flesher, 605 F.2d 1130 (9th Cir. 1979) (protecting Miss U.S.A.
from Miss Nude U.S.A.); Miss Universe, Inc. v. Little Miss U.S.A., Inc., 212 U.S.P.Q. 425
(N.D. Ga. 1981) (protecting the mark "Miss U.S.A." from "Little Miss U.S.A."); Miss

Universe, Inc. v. Miss Teen U.S.A., Inc., 209 U.S.P.Q. 698, 707-708 (N.D. Ga.
1980) (protecting the mark "Miss U.S.A." from "Miss Teen U.S.A."). (Id. at 1450.)

Review of the latter two cases is instructive. In Miss Universe, Inc. v. Little Miss U.S.A.,
Inc., 212 U.S.P.Q. 425 (N.D. Ga. 1981), in which the court ruled for petitioner in protecting the
mark "Miss U.S.A." from "Little Miss U.S.A.", the court reasoned that the likelihood of confusion
“does not stem from the possibility that the typical consumer may mistake the defendant's services
for those of the plaintiff, * * * [but from] the real probability that this same consumer may associate
the defendant with the plaintiff.” (Id. at 432.) The court further noted that “it is not unusual for a
pageant to have different age classifications, with the winner of each division receiving a different
but related title. If the plaintiff was to expand its pageant to include a category for young girls, the
logical choice for the title of this contest would be "Little Miss U.S.A." This is what an ordinary
consumer would believe, because he or she would reasonably expect that products with similar
marks come from the same source.” This is the same as the circumstance concerning Carousel’s
EARTH marks and Stafford’s use and/or proposed use of TEEN EARTH because consumers
would reasonably expect that the respective beauty pageants using these marks come from the
same source.

The court in Miss Universe, Inc. v. Miss Teen U.S.A., Inc., 209 U.S.P.Q. 698, 707-708
(N.D. Ga. 1980), ruling to protect the mark "Miss U.S.A." from "Miss Teen U.S.A.", made a

similar analysis and conclusion, also noting that “the likelihood of confusion does not stem from
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the possibility that the typical consumer may mistake the defendant's services for those of the
plaintiff; the danger lies in the real probability that this same consumer may associate the defendant
with the plaintiff.” (Citations omitted.) (Id. at 709.) The court also noted that, “It is quite
reasonable to assume that the defendant's "Miss Teen U.S.A." pageant is an offshoot of the
plaintiff's "Miss U.S.A." pageant, simply a warm-up for teenage girls in preparation for the contest
for young women.” Noting that there was no evidence that the defendant chose a name to take
advantage of plaintiff’s good will, the court nevertheless stated:
“But having devoted substantial resources and energy to cultivating a respectable image,
the plaintiff's good name should not be left to the mercy of a latecomer's campaign to
capture a portion of the market. Irrespective of the level of the defendant's organization at
which it occurs, a less scrupulous individual exploiting eager contestants, or an overzealous
contestant soliciting advertisements locally, may tarnish this image acquired at the
plaintiff's great expense by associating the two pageants or by neglecting to correct
misapprehensions by consumers. The plaintiff's mark is his authentic seal; by it he vouches
for the goods which bear it; it carries his name for good or ill. If another uses it, he borrows
the owner's reputation, whose quality no longer lies within his own control. This is an
injury, even though the borrower does not tarnish it, or divert any sales by its use; for a
reputation, like a face, is the symbol of its possessor and creator, and another can use it
only as a mask. (Citations omitted.) If the defendant's operation grows as its promoters
no doubt hope that it will, this probability that the separate identities of the plaintiff's and
defendant's pageant will merge in the mind of the consumer increases significantly.” (/d.

at 710.)

Although it seems that Stafford is well aware that using TEEN EARTH would encroach
on Carousel’s EARTH Marks and TEEN EARTH Marks, for the sake of argument, even if he is
not, it would be quite reasonable to assume that his TEEN EARTH pageants are an offshoot of
Carousel’s pageants and a warm-up for Carousel’s MISS EARTH pageant, particularly since
Carousel has been operating TEEN EARTH Mark pageants consistently since 2008 in contrast to
the lack of use of TEEN EARTH on pageants by Skow or Stafford. Thus, the danger “lies in the
real probability that the same consumer may associate the defendant (Stafford) with the plaintiff

(Carousel)” and as Stafford’s operation grows as he intends, the “probability that the separate
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identities of the plaintiff's and defendant's pageants will merge in the mind of the consumer
increases significantly.”

In making his “crowded field” and “saturated market” arguments, Stafford, like the
defendants in the two foregoing cases, attempts to rely on third-party registrations in the beauty
pageant industry to argue that the distinctiveness of Carousel’s EARTH Marks and TEEN EARTH
Marks are diluted. He references six federal registrations for beauty pageant marks.?? (Stafford
Trial Brief, p. 22-23.) Like the courts in these two cases, Carousel urges the Board to reject this
argument here because such third-party registrations do not mean that the third-party marks are
actually in use, that the public is familiar with them, or that there is no confusion between them.
Miss Universe, Inc. v. Little Miss U.S.A., Inc., 212 USPQ at 429; Miss Universe, Inc. v. Miss Teen
U.S.A., Inc.,, 209 U.S.P.Q. at 707 (regarding 24 federal registrations and other listings, “the
defendant in effect invites the court to assume that merely because they have been registered by
third parties, these similar marks are in continuing use and that, consequently, the strong signals
running from the plaintiff to the purchasing public have been intercepted or weakened
significantly. This the court refuses to do. Even accepting that these marks are currently in use,
they are intended for limited purposes or are obscure and localized. There is no evidence that these
marks have come to the public's attention or that they have had any effect upon the singularity of
the strength of the plaintiff's mark.”) See too In re Midwest Gaming & Entm’t LLC, 106 USPQ2d
1163, 1167 n.5 (TTAB 2013) (citing In re Mighty Leaf Tea, 601 F.3d 1342, 1346, 94 USPQ2d
1257, 1259 (Fed. Cir. 2010)); TMEP §1207.01(d)(iii).

Stafford also contends that the third-party registrations show that Carousel’s EARTH

Marks and TEEN EARTH Marks are not distinctive, and that its revenue and spending figures do

2233 TTABVUE 7: Stafford Decl., § 12,13, Ex. J, K
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not prove distinctiveness. Carousel begs to differ. First of all, Carousel is recognized as one of
the “Big Four” worldwide pageant organizations along with Miss World, Miss Universe and Miss
International.>* Its MISS EARTH social media following is nearly one million on Facebook,
250,000 on Instagram, and 55,000 subscribers on YouTube.?* Its MISS EARTH USA national
program has consistently been noted as the nation’s top pageant next to MISS USA. It is only one
of three pageants in the U.S. that consistently has all 50 states and the District of Columbia
represented at its national finals. Its social media following is impressive as well.2> These two
Carousel national pageants are televised and viewership of Carousel’s national and international

®  Carousel’s revenue and spending figures?’ and advertising®® are

pageants is in the millions.?
100% more than anything Stafford evidences for his or other pageants as he presents no evidence
on these points. Moreover, these and other contrasts between Carousel’s and Stafford’s pageants
are set forth in Ms. Clark’s declaration and Carousel’s opening trial brief.?’

4. The parties’ Co-Existence Agreement is not relevant to this dispute involving

TEEN EARTH except to show Stafford’s bad faith in his dealings with
Carousel.

As noted in Carousel’s opening trial brief, despite Stafford being well aware of Carousel’s
use and exclusive ownership of the MISS EARTH trademark in the United States since 2001 and
Carousel’s EARTH Marks, he nonetheless adopted and began using without authorization the
marks MRS. EARTH and MS. EARTH for competing pageants in 2007 and 2008, respectively.*°

Carousel filed a cancellation action against Stafford’s MRS EARTH application, and the parties

2322 TTABVUE 4: Clark Decl., | 6, Ex. B

2422 TTABVUE 4: Clark Decl., | 6, Ex. C

2522 TTABVUE 4-5: Clark Decl., § 7, Ex. D

2622 TTABVUE 5: Clark Decl., ] 8

2724 TTABVUE 5: Monzon Decl., {7, 11; 25 TTABVUE 5; Schuck Decl., 48, 12; 22 TTABVUE 4: Clark Decl., 6
2822 TTABVUE 5, 38, 55: Clark Decl., q 10, Ex. C, E; 18 TTABVUE 7-10: Monzon Decl., | 9, 10; 20 TTABVUE
8-9: Shuck Decl, 10, 11

222 TTABVUE 4-6: Clark Decl., {6-10, Ex. A — E, 49 TTABVUE 20: Carousel Trial Brief, pp. 15

3033 TTABVUE 3, 19, 25: Stafford Decl., { 3, 4, Ex. B, C
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eventually entered into the Co-Existence Agreement regarding only Carousel’s MISS EARTH
mark and Stafford’s MRS EARTH and MS EARTH marks. The parties agreed, among other
things, that in order to minimize the likelihood of confusion between their respective marks at that
time, Stafford would not adopt or use any mark including both the terms EARTH and MISS, and
Carousel would not adopt or use any mark including both the terms EARTH and MRS. or MS.3!

In breach of the terms of the Co-Existence Agreement, and by his own admission, Stafford
nonetheless has adopted and has used marks containing both the terms MISS and EARTH such as
LIL MISS EARTH and LITTLE MISS EARTH (even filing an application for the latter which has
since been abandoned),*? to name just a few examples. Stafford’s current intended use of TEEN
EARTH is further evidence of his continuing bad faith in regard to Carousel and is reminiscent of
his use of MRS EARTH and MS EARTH when he knew of Carousel’s MISS EARTH pageant.
Similarly, he is well aware of Carousel’s TEEN EARTH Marks and related pageants and yet he
wishes to ride on Carousel’s coattails yet again.

The Co-Existence Agreement was made in 2010 at a different time and place in the history
of Carousel’s pageantry operations and circumstances have changed dramatically since then.
Given Stafford’s breach of the Co-Existence Agreement, Carousel filed cancellation actions
against Stafford’s MRS EARTH and MS EARTH registrations on April 21, 2023, and is
simultaneously pursuing those actions as well as this TEEN EARTH cancellation action.

Although the Co-Existence Agreement does not involve the TEEN EARTH mark and does
not address the potential likelihood of confusion with Carousel’s marks, it is directly relevant to
Stafford’s bad faith and continuing effort to associate his pageants with those of Carousel as

explained more fully below.

3124 TTABVUE 15, 101: Monzon Decl., § 24, Ex. F; 25 TTABVUE 15, 101: Schuck Decl, § 25, Ex. F; 26
TTABVUE 7, 90: McLean Decl., | 15, Ex.J
3226 TTABVUE 7, 95: McLean Decl., q 16, Ex. K; 33 TTABVUE 4, 8, 37: Stafford Decl., J6, 15, Ex. E
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III. FALSE SUGGESTION OF CONNECTION

A. Stafford’s TEEN EARTH mark meets all the elements required for a false
suggestion of connection claim.

Stafford’s use of the TEEN EARTH mark creates a false suggestion of connection with
Carousel and, contrary to Stafford’s assertions, Carousel has proven all elements of this cause of
action:

(1) The [defendant’s] mark ... is the same as, or a close approximation of, the name or
identity previously used by another person or institution;

(2) The mark would be recognized as such, in that it points uniquely and unmistakably to
that person or institution;

(3) That person or institution is not connected with the goods sold or services performed
by [defendant] under the mark; and

(4) The fame or reputation of the named person or institution is of such a nature that a
connection with such person or institution would be presumed when [defendant’s] mark is
used on its goods and/or services.

Univ. of Notre Dame Du Lac v. J.C. Gourmet Food Imps. Co., 703 F.2d 1372, 1377 (Fed. Cir.
1983); Buffett v. Chi-Chi’s, Inc., 226 USPQ 428, 429 (TTAB 1985); 15 USCS §1052(a).

Again, in regard to the first element of Carousel’s false suggestion of connection claim,
Stafford focuses only on MISS EARTH and MISS EARTH USA in arguing that TEEN EARTH
is not the same as or a close approximation of Carousel’s marks. He neglects to address Carousel’s
family of EARTH Marks and its TEEN EARTH Marks which have been properly pled and shown
to be distinctive and in use from 2001 and 2008, respectively.>® In particular, Stafford’s TEEN
EARTH mark is undeniably virtually identical to Carousel’s TEEN EARTH Marks. And
Stafford’s argument regarding the “saturated market” of beauty pageant names has been discussed
and distinguished above and is not applicable here either.

Further, contrary to Stafford’s argument based on a tortured and incorrect interpretation of

the case law cited in his trial brief, Stafford’s TEEN EARTH mark also falsely suggests a

37 TTABVUE 3: Amended Petition for Cancellation, 5; 18 TTABVUE 3-5: Monzon Decl., {3-6; 20 TTABVUE
4: Schuck Decl., {7
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connection with Carousel’s name, persona and identity. The cases cited by Stafford concern the
lack of proper pleading of a false suggestion of connection claim or are otherwise inapplicable to
the facts herein, i.e., Nike, Inc. v. Palm Beach Crossfit, Inc., 116 U.S.P.Q.2D (BNA) 1025, (TTAB
2015) (on motion to dismiss, plaintiff granted leave to properly plead that its marks point uniquely
to Michael Jordan, a non-party to the action); Haritatos v. Hasbro, Inc., 2005 TTAB LEXIS 285,
at *7 (TTAB 2005) (not precedential but cited by Stafford) (applicant granted leave to amend
counterclaim to properly plead false connection with a person); Bd. of Trustees. v. Pitts , 107
U.S.P.Q.2D (BNA) 2001 (TTAB 2013) (*“ . . while the evidence might well be viewed as
establishing that a patterned fedora embodies the identity or persona of Coach Bryant, it does not
establish that a houndstooth pattern alone (or with the word "houndstooth") embodies Coach
Bryant's identity or persona.”) In contrast, Carousel did properly plead that Stafford’s TEEN
EARTH mark is a “close approximation of the names and identities previously used by Petitioner
(Carousel) in connection with its beauty pageants . . . .”*

The instructive case for this matter is Buffett v. Chi - Chi's, Inc., 226 USPQ 428 (TTAB
1985) in which applicant filed an application for “MARGARITAVILLE” for restaurant services
and opposer Jimmy Buffett successfully alleged that the mark falsely suggested a connection with
him “as he wrote the song (“Margaritaville”’) and "MARGARITAVILLE" has become closely
associated with Jimmy Buffett in the minds of a substantial portion of the purchasing public. . . .
(and) purchasers would be likely to assume that opposer sponsors or in some way is associated
with applicant's services.” The court found that the song "Margaritaville" and Buffett were well-
known and that the term "MARGARITAVILLE" was associated with the public persona of Jimmy

Buffett. The court denied applicant’s motion for summary judgment, ruling that:

37 TTABVUE 6-7: Amended Petition for Cancellation, {18
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“There is also evidence in the record in support of opposer's claim that the public mind, in
fact, associates the term "MARGARITAVILLE" with the public persona of Jimmy Buffett.
. . each of the affiants attest to the fact that he regards "MARGARITAVILLE" as so

closely associated with opposer as to be considered "synonymous with", and "almost a

nickname of" Jimmy Buffett. Such evidence is sufficient to raise a genuine issue of material

fact as to whether the term "MARGARITAVILLE" is so uniquely and unmistakably
associated with opposer as to constitute opposer's name or identity such that when
applicant's mark is used in connection with its services, a connection with opposer would

be assumed.” (Id. at 430.)

Similarly, Stafford’s TEEN EARTH mark herein is uniquely and unmistakably associated
with Carousel so as to constitute Carousel’s name or identity (especially since only Carousel has
consistently operated pageants under the TEEN EARTH Marks since 2008), such that when
Stafford uses TEEN EARTH in connection with a beauty pageant, a connection with Carousel
would be assumed.

Thus, Stafford’s use of TEEN EARTH does point uniquely and unmistakably to Carousel,
the second element of the claim, and Stafford’s citation to Univ. of Notre Dame Du Lac v. J.C.
Gourmet Food Imps. Co., 703 F.2d 1372, 1377 (Fed. Cir. 1983) on this element is inapplicable. In
Notre Dame, Notre Dame University alleged that a NOTRE DAME design mark for imported
European cheese falsely suggested a connection with the university. The court noted, however,
that “’Notre Dame’ is not a name solely associated with the University. It serves to identify a
famous and sacred religious figure and is used in the names of churches dedicated to Notre Dame,
such as the Cathedral of Notre Dame in Paris, France. Thus, it cannot be said that the only "person"
which the name possibly identifies is the University and that the mere use of NOTRE DAME by
another appropriates its identity.” In this case, however, Stafford’s TEEN EARTH mark does
appropriate the identity of Carousel, the only entity that has used the TEEN EARTH Marks on
beauty pageants for the last 15 years.

Carousel has proven the third element of the false suggestion of connection claim, that it

is not connected with the services Stafford performs under the mark, and also has shown that its
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fame and reputation is such that a connection with its beauty pageants would be presumed when
Stafford’s TEEN EARTH mark is used on and for a beauty pageant, the fourth element of the
claim. Stafford claims that Carousel is not famous in the beauty pageant industry but offers no
evidence of this whereas Carousel has submitted substantial evidence of its fame and reputation.
For example, it is, as noted above, world-famous for its MISS EARTH pageant which launched in
2001. MISS EARTH is recognized as one of the “Big Four” worldwide pageant organizations
along with Miss World, Miss Universe, and Miss International. MISS EARTH operates through
national franchises in 148 countries throughout the world and is the second largest beauty pageant,
with on average 90 national delegates participating and representing their countries in the
worldwide MISS EARTH pageant. The MISS EARTH social media following is nearly one
million on Facebook, 250,000 on Instagram and 55,000 subscribers on YouTube.? See further
evidence set forth in the declarations of Ms. Clark,*®* Ramon Monzon,?” and Lorraine Schuck?®. In
addition, Carousel is well-known for its pageants under the TEEN EARTH Marks as it has
consistently offered these pageants since 2008 in the United States through its U.S. franchisees.*

Further, Stafford claims that he has not intended to create an association with Carousel
(Stafford Trial Brief, p. 41) but his documented actions show otherwise. For example, his social
media posts have indicated such an association*’, and he uses Carousel branding, taglines and
URLSs in an effort to confuse the public and imply a false association with Carousel.*!

IV.  CONCLUSION

Stafford’s TEEN EARTH registration must be cancelled on the basis of (1) non-use and

3522 TTABVUE 4: Clark Decl.,, 46, Ex. A, B, C

3622 TTABVUE 4-6: Clark Decl, 7, 8, 10;

3718 TTABVUE 5-11: Monzon Decl., {8, 9, 10, 11, 12, 13, Ex. B

3320 TTABVUE 6-11: Schuck Decl., 9, 10, 11, 12, 13, 14, Ex. B

3937 TTABVUE 4-5: Monzon Rebuttal Decl., 45, 6, 7; 38 TTABVUE 4-5: Schuck Rebuttal Decl., 5, 6, 7; 22
TTABVUE 3-4: Clark Decl., 5

4022 TTABVUE 7-8: Clark Decl., q 15, Ex. H

4122 TTABVUE 7: Clark Decl., ] 16
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abandonment, (2) priority and likelihood of confusion, and (3) false suggestion of a connection.

Skow was only ever authorized to use Carousel’s TEEN EARTH Marks when he was
Carousel’s franchisee in the United States from 2008 to 2015. Thereafter, by his own testimony,
he never used the TEEN EARTH mark, including during the 3-year period between October 31,
2017, and October 31, 2020. Skow never licensed the mark to Stafford either and, in any case,
Stafford did not use the TEEN EARTH mark in the requisite 3-year time period. The fact that
Skow obtained and held onto the TEEN EARTH registration despite his lack of use does not show
the requisite “intent to resume use” but rather an “intent not to abandon” the mark, to “warehouse”
it, even though he admitted he was no longer involved in the pageant industry after 2017. Thus,
Skow did not use and therefore abandoned the TEEN EARTH mark.

Carousel has priority to Carousel’s EARTH Marks dating back to as early as 2001 and to
Carousel’s TEEN EARTH Marks dating back to 2008 and continuing forward to the present
through the authorized use of the marks by its U.S. franchisees, first Skow until the end of 2015
and then Ms. Clark from 2016 to the present. Stafford’s use and proposed use of TEEN EARTH
and offering of TEEN EARTH pageants creates a likelihood of confusion with Carousel’s EARTH
Marks and Carousel’s TEEN EARTH Marks and further falsely suggests a connection with
Carousel, all to the detriment of Carousel.

Therefore, for the foregoing reasons, Carousel respectfully requests that the Board cancel
the TEEN EARTH registration.

Dated: October 23, 2023 GREENBERG TRAURIG, LLP
/Paul A. McLean/

By:

Paul A. McLean, Esq.

Attorneys for Petitioner
CAROUSEL PRODUCTIONS, INC.
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I hereby certify that a copy of the foregoing Petitioner Carousel Productions, Inc.’s
Reply Brief was served on Respondent through Respondent’s counsel via email on October

23, 2023, at the following email address of record:

Rexford Brabson

Alexandra Berkowitz

T-Rex Law, P.C.

7040 Avenida Encinas #104-333
Carlsbad, CA 92011
Rex@t-rexlaw.com
Sasha@t-rexlaw.com

/s/ Irene Zulueta
Irene Zulueta
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CAROUSEL PRODUCTIONS, INC.
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v. Cancellation No.: 92076712
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A. PETITIONER CAROUSEL’S RESPONSES TO RESPONDENT STAFFORD’S
EVIDENTIARY OBJECTIONS

Petitioner Carousel Productions, Inc. (“Carousel”) hereby responds to Registrant Michael
R. Stafford’s (“Respondent’) evidentiary objections as follows.

1. TESTIMONY DECLARATION OF PAUL A. MCLEAN

Respondent objects to this Declaration on the basis that it was offered by the Attorney of
Record.

Section 11.307(a) of the USPTO Rules of Professional Conduct indicates when a
"practitioner for a party" who may become a witness in a USPTO proceeding should be
disqualified:

(a) A practitioner shall not act as advocate at a proceeding before a tribunal in which
the practitioner is likely to be a necessary witness unless:
(1) The testimony relates to an uncontested issue;
(2) The testimony relates to the nature and value of legal services rendered in
the case; or
(3) Disqualification of the practitioner would work substantial hardship on the
client.
Mr. McLean gives testimony to the following contested issues:
e Petitioner’s market strength, which goes to strength of the mark. 9 5.
e Petitioner’s websites. 9 2.
e Petitioner’s franchise agreements. 9 5.
e Petitioner’s awareness of Registrant’s Mark. 4 12.
e Evidence of Registrant’s use of Registrant’s Mark. 9 14.

e The Co-Existence Agreement between Petitioner and Registrant. | 15, ] 16.



e Authenticity of Screenshots. | 17, | 18.

e Authenticity of TSDR records and Proceedings. | 3, 4, 7, 8, 9, 10, 11, 15.
The testimony does not relate to the nature and value of legal services rendered in the case, and
disqualification of Mr. McLean’s testimony would not work substantial hardship on Petitioner.
Therefore, Mr. McLean’s testimony declaration is inadmissible.
PETITIONER’S RESPONSE TO RESPONDENT’S OBJECTIONS:
Respondent Stafford presents no evidence that any of the referenced items are contested issues,
namely:

Paragraph 5: This paragraph concerns uncontested facts regarding Carousel operating
throughout the world through franchisees to produce its MISS EARTH and MISS EARTH-related
pageants, and notes that tenure of Evan Skow and Laura Clark as Carousel franchisees in the
United States.

Paragraph 2: This paragraph concerns uncontested facts regarding Carousel being a
Philippine corporation operating MISS EARTH and MISS EARTH-related pageants worldwide
since 2001 as shown on its referenced websites.

Paragraph 12: This paragraph concerns uncontested facts regarding the search for use of
the TEEN EARTH mark prior to the filing of the TEEN EARTH and other cancellation actions.

Paragraph 14: The paragraph concerns uncontested facts regarding Carousel requesting
but Stafford not producing evidence of use of the TEEN EARTH mark in commerce prior to March
2021.

Paragraphs 15, 16: These paragraphs concern uncontested facts regarding the parties’
Co-Existence Agreement which Stafford has attached to his own testimony declaration as Exhibit

L. B3 TTABVUE 9: Stafford Decl., {14, Ex. L.)



Paragraphs 17, 18: These paragraphs concern uncontested facts regarding two website

articles. Introduction of materials from the Internet are permissible under TBMP §704.08 and the

witness has properly identified the referenced articles.

Paragraphs 3,4,7,8,9,10, 11, 15: These paragraphs concern uncontested facts and the

introduction of relevant TSDR records which are permissible under TBMP §704.03(b)(1)(B).

Further, the declaration of a party’s attorney regarding the introduction of third-party registrations

is allowed under 37 CFR 11.307 (a). Connect Pub. Rels., Inc. v. Digitalmojo, Inc. , 2015 TTAB

LEXIS 56, *24, 25 (TTAB 2015) (not precedential decision).

2. TESTIMONY DECLARATION OF LAURA CLARK

Petitioner Carousel responds to Respondent Stafford’s Evidentiary Objections as follows.
a. CITATION TO TESTIMONY DECLARATION OF LAURA CLARK

q17

PROFFERED TESTIMONY: “Based on my experience in the pageant industry, Mr.
Stafford’s business has shown a pattern of inconsistency, lack of professionalism and lack
of follow through. His website www.mrsearthpageant.com appears to be grossly outdated.
For example, the Titleholders page on the website still shows images from 2017. (See a
true and correct screenshot retrieved on November 2, 2022 from
https://www.mrsearthpageant.com/titletolders attached as Exhibit M.) Also, the website
still lists Patrick Stephens as the Broadcast Manager, but Mr. Stephens last worked for the
pageant in 2019. (See a true and correct screenshot retrieved on November 2, 2022 from
https://www.mrsearthpageant.com/about attached as Exhibit N.) Mr. Stafford’s company

also has a history of announcing events or opportunities that do not come to fruition, such


http://www.mrsearthpageant.com/
http://www.mrsearthpageant.com/titletolders
http://www.mrsearthpageant.com/titletolders
http://www.mrsearthpageant.com/about

as the announcement of a Miss EcoSphere pageant in March 2022 and a Karma de 1a Mode
fashion event in July 2022, neither of which were ever held, to my knowledge.
REGISTRANT’S OBJECTIONS:

Relevancy, Fed. Rules of Evid. 401, 403:

The alleged failings of Mr. Stafford’s business are irrelevant to these proceedings, since
these alleged events are not indicative of a lack of use of the Mark. Thus, the probative
value of this evidence is outweighed by the danger of confusing the issues, undue delay,
and wasting time.

PETITIONER’S RESPONSE TO RESPONDENT’S OBJECTIONS:

The alleged failings of Stafford’s business are directly relevant to these proceedings,
including lack of use of the Mark in that announcing pageant and events that do not come
to fruition casts doubt on whether his testimony regarding various TEEN EARTH pageants
is reliable and trustworthy. In particular, he testified that there was a TEEN EARTH
pageant in 2019 but he then states in his trial brief that there was no TEEN EARTH pageant
in 2019 (Stafford Trial Brief, p. 15) which is corroborated by Ms. Clark’s testimony. (22
TTABVUE 6: Clark Decl., 11; 39 TTABVUE 3-4: Clark Rebuttal Decl., {7.) In fact, Ms.
Clark testified that Stafford “announced a 2019 MISS TEEN EARTH pageant but, to my
knowledge, no such pageant was ever held.” (22 TTABVUE 6: Clark Decl., 11.) This is
another instance of announcing but not holding a pageant or event which is directly relevant
to use of the TEEN EARTH mark. Stafford also testified that there was a virtual TEEN
EARTH pageant in 2021 but presents no evidence of this pageant, no photos, brochures,
website information or other support for his allegation, nor does he disclose the date of

such alleged virtual pageant and, again, Ms. Clark disputes that there was a 2021 TEEN



EARTH pageant. (Id.) Further, Stafford’s alleged business failings are directly relevant to
the likelihood of confusion and false suggestion of a connection claims, particularly since

the public may well associate Stafford with Carousel to Carousel’s detriment.

3. REBUTTAL TESTIMONY DECLARATION OF LAURA CLARK

Petitioner Carousel responds to Respondent Stafford’s Evidentiary Objections as follows.

a. CITATION TO TESTIMONY DECLARATION OF LAURA CLARK
19
PROFFERED TESTIMONY:
Mr. Stafford also states in his declaration that he rescinded my franchise contract (Stafford
Decl, {17) in a letter dated August 9, 2022 attached as Exhibit O. This is inaccurate. On
July 7, 2022, Mr. Stafford offered me a franchise contract for the 2023 U.S. national
preliminary competition leading to the international MRS EARTH pageant, and
congratulated me and thanked me for “continuing your journey with the Mrs. Earth
Organization. We look forward to a long profitable relationship.” I, however, declined Mr.
Stafford’s contract offer on July 20, 2022, before he allegedly rescinded my franchise
contract on August 9, 2022.
True and correct copies of our respective emails are attached in Exhibit. Again, however,
this situation with Mr. Stafford has nothing to do with the TEEN EARTH mark that is the
subject of this cancellation action, but I have stated the foregoing to set the record straight.
REGISTRANT’S OBJECTIONS:
Relevancy, Fed. Rules of Evid. 401, 403:
Since, as stated by Ms. Clark, “this situation had nothing to do with the TEEN EARTH

Mark”, then it is irrelevant to these proceedings. Disputes over how Ms. Clark



disassociated with Mr. Stafford bear the danger of confusing the issues, undue delay, and
wasting time. As the witness states there is no probative value, then these dangers easily
outweigh the probative value.

PETITIONER’S RESPONSE TO RESPONDENT’S OBJECTIONS:

Stafford has argued that his situation with Ms. Clark is relevant to these proceedings, has
proffered testimony on the subject, and has gone so far as to allege that she is the reason
for any confusion between the parties’ marks. See, for example, 33 TTABVUE 8-9, 12-13:
Stafford Decl., q16, 17, 25, and 26. Ms. Clark’s referenced testimony is a rebuttal of
Stafford’s non-relevant claims made to set the record straight should such claims be

considered herein.

. CITATION TO TESTIMONY DECLARATION OF LAURA CLARK
{10
PROFFERED TESTIMONY:

Mr. Stafford also states in his declaration that he refunded pageant fees to me (Stafford
Decl., { 26) but this is also inaccurate. I had paid Mr. Stafford a $1200 fee in 2019 for the
MRS EARTH pageant to be held in 2020. This pageant was not held due to the pandemic,
but Mr. Stafford never refunded the $1200 fee to me. Again, this fee refund situation has
nothing to do with the TEEN EARTH mark that is the subject of this cancellation action,
but I have stated the foregoing to set the record straight.

REGISTRANT’S OBJECTIONS:

Relevancy, Fed. Rules of Evid. 401, 403:

Since, as stated by Ms. Clark, “this fee refund situation had nothing to do with the TEEN

EARTH Mark”, then it is irrelevant to these proceedings. Disputes over how pageant fee



refunds bear the danger of confusing the issues, undue delay, and wasting time. As the
witness states there is no probative value, then these dangers easily outweigh the probative
value.

PETITIONER’S RESPONSE TO RESPONDENT’S OBJECTIONS:

Stafford has argued that his situation with Ms. Clark is relevant to these proceedings, has
proffered testimony on the subject, and has gone so far as to allege that she is the reason
for any confusion between the parties’ marks. See, for example, 33 TTABVUE 8-9, 12-13:
Stafford Decl., q16, 17, 25, and 26. Ms. Clark’s referenced testimony is a rebuttal of
Stafford’s non-relevant claims made to set the record straight should such claims be
considered herein.

4. TESTIMONY DECLARATION OF LORRAINE SCHUCK

Petitioner Carousel responds to Respondent Stafford’s Evidentiary Objections as follows.
a. CITATION TO TESTIMONY DECLARATION OF LORRAINE SCHUCK

25

PROFFERED TESTIMONY:

“That is, Carousel has had dealings with Mr. Stafford wholly unrelated to TEEN EARTH
and UNITED STATES TEEN EARTH regarding beauty pageants in the past, and these
dealings show Mr. Stafford’s bad faith dealings with Carousel both now and in the past.
For instance, Mr. Stafford has been well aware of Carousel’s use and exclusive ownership
of the MISS EARTH trademark in the United States since 2001, yet Mr. Stafford
nonetheless adopted and began using without authorization the marks MS. EARTH and
MRS. EARTH for competing pageants, and on or about July 20, 2007 Mr. Stafford filed
an application to register MRS. EARTH which subsequently registered under Registration

No. 3452529. Upon discovery of Registration No. 3452529 in 2009, Carousel filed a



cancellation action against it. (Cancellation No. 92051195) based on priority and the
likelihood of confusion with Carousel’s MISS EARTH mark. In order to address the
likelihood of confusion between Carousel’s Marks, on the one hand, and Mr. Stafford’s
MS. EARTH and MRS. EARTH marks (and solely these marks), on the other, the parties
subsequently entered into that certain Consent and Coexistence Agreement dated as of
August 31, 2010 (the “Consent and Coexistence Agreement”) whereby the parties agreed,
among other things, that in order to minimize the likelihood of confusion between the
parties’ respective marks Mr. Stafford would not adopt or use any mark including both the
terms EARTH and MISS, and Carousel would not use any mark including both the terms
EARTH and MRS. or MS. A true and correct copy of the Consent and Coexistence
Agreement is attached hereto as Exhibit F.”

REGISTRANT’S OBJECTIONS:

Relevancy, Fed. Rules of Evid. 401, 403:

As these dealings are, as the witness states “wholly unrelated to TEEN EARTH and
UNITED STATES TEEN EARTH?”, they are irrelevant to these proceedings, and the
danger of confusing the issues, undue delay, and wasting time outweighs the probative
value.

PETITIONER’S RESPONSE TO RESPONDENT’S OBJECTIONS:

The parties’ Co-Existence Agreement regarding the MISS EARTH, MRS EARTH and MS
EARTH marks is relevant to this proceeding to show Stafford’s bad faith in his dealings
with Carousel. Further, Stafford considers it relevant to this proceeding having discussed
the Co-Existence Agreement and attached it to his own testimony declaration (33

TTABVUE 9: Stafford Decl., {14, Ex. L), and presented arguments based on it in his trial



brief. (Stafford Trial Brief, pp. 9, 10, 11, 12, 35, 36.) He has also stated in response to
CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD, | 16,
below, that “The violation of the co-existence agreement and the relationship between the

parties is highly relevant to these proceedings and therefore is admissible.”

. CITATION TO TESTIMONY DECLARATION OF LORRAINE SCHUCK

726

PROFFERED TESTIMONY:

“In contravention of the terms of the Consent and Coexistence Agreement, Mr. Stafford
nonetheless has adopted and has used marks containing both the terms MISS and EARTH.
Upon discovery of Mr. Stafford’s breach of the terms of the Consent and Coexistence
Agreement, on or about May 27, 2022 during the Discovery Conference in this matter,
Carousel gave notice of the breach to Mr. Stafford in regard to his unauthorized use of
MISS and EARTH in the same mark and requested he come into compliance with the
Consent and Coexistence Agreement, but Mr. Stafford did not and has not responded to
the notice.”

REGISTRANT’S OBJECTIONS:

Relevancy, Fed. Rules of Evid. 401, 403:

As this Consent and Coexistence Agreement was in regard to Mr. Stafford’s MS. EARTH
and MRS. EARTH marks, not the TEEN EARTH or UNITED STATES TEEN EARTH
marks at issue in this proceeding, this statement and attached exhibit are irrelevant.
Subsequently, the danger of confusing the issues, undue delay, and wasting time outweighs
the probative value.

PETITIONER’S RESPONSE TO RESPONDENT’S OBJECTIONS:



The parties’ Co-Existence Agreement regarding the MISS EARTH, MRS EARTH and MS
EARTH marks is relevant to this proceeding to show Stafford’s bad faith in his dealings
with Carousel. Further, Stafford considers it relevant to this proceeding having discussed
the Co-Existence Agreement and attached it to his own testimony declaration (33
TTABVUE 9: Stafford Decl., {14, Ex. L), and presented arguments based on it in his trial
brief. (Stafford Trial Brief, pp. 9, 10, 11, 12, 35, 36.) He has also stated in response to
CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD, { 16,
below, that “The violation of the co-existence agreement and the relationship between the

parties is highly relevant to these proceedings and therefore is admissible.”
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B. RESPONDENT STAFFORD’S RESPONSES TO PETITIONER CAROUSEL’S
EVIDENTIARY OBJECTIONS AND PETITIONER CAROUSEL’S REPLY TO
RESPONDENT STAFFORD’S RESPONSES

Petitioner Carousel hereby submits the following replies to Respondent Stafford’s
Responses to Petitioner Carousel’s Evidentiary Objections.

S. TESTIMONY DECLARATION OF MICHAEL STAFFORD

a. CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD:
q 7, Exhibit F
PROFFERED TESTIMONY:
“Attached as Exhibit F are true and correct copies of messages between Mrs. Clark from
Mr. Skow.”
PETITIONER’S OBJECTIONS:

Hearsay, Fed. Rules Evid. 801:

The correspondence comprising Exhibit F is an out-of-court statement being offered to
prove the truth of the matter asserted and is not subject to a hearsay exception.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

The witness has not laid a foundation regarding his personal knowledge of the contents of
Exhibit F.

Lack of Authentication, Fed. Rules Evid. 901:

Exhibit F lacks a proper foundation and has not been properly authenticated as true and
accurate by a competent witness with personal knowledge of the contents of Exhibit F.
REGISTRANT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801:
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Mrs. Clark was an agent of the Petitioner at the time these messages were sent, therefore,
the messages are admissible as an Opposing Party Statement. Fed. R. Evid. 801(d)(2). As
Mr. Skow was conversing with a party-opponent, Mr. Skow’s responses are admissible as
non-hearsay for his state-of-mind, as legally significant written acts, and are admissible to
show the effect on Mrs. Clark as the reader. If found to be hearsay, Mr. Skow’s responses
are exceptions as present-sense impressions and as business records. These messages were
a record of a normal business transaction and made at the time by Mrs. Clark and Mr.
Skow, who had knowledge, therefore it also qualifies under the business record exception.
Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

As in the case of an objection to a notice of reliance, an objection to trial testimony must
be raised promptly if the defect is one that can be obviated or removed, failing which it is
deemed waived. TBMP § 707.03(a); see, e.g., Empresa Cubana Del Tabaco v. General
Cigar Co., 2022 USPQ2d 1242, at *8 n.21 (TTAB 2022) ("[O]bjections that the submitting
party failed to establish the proper foundation for evidence are procedural in nature and
must be raised promptly to allow an opportunity to cure."), civil action filed, No. 1:23-cv-
00227 (E.D. Va. Feb. 20, 2023); Societe Des Produits Nestle S.A. v. Taboada, 2020
USPQ2d 10893, at *7 (TTAB 2020) (objection to inadequate pretrial disclosure overruled
as untimely when first raised in trial brief because objection is curable and should have
been made by the prompt filing of a motion to strike upon submission of testimony
declaration and exhibits); Moke America LLC v. Moke USA, LLC, 2020 USPQ2d 10400,
at *5 (TTAB 2020) (objection to foundation raised for the first time in trial brief is untimely
because it is curable), reversed on other grounds, No. 3:20-cv-00400 (E.D. Va. May 3,

2023); Nahshin v. Product Source International LLC, 107 USPQ2d 1257, 1259 (TTAB
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2013) ("As a general rule, objections that are curable must be seasonably raised, or they
will be deemed waived"; objections to portions of depositions on written questions deemed
waived), aff’d, 112 F. Supp. 3d 383 (E.D. Va. 2015). TBMP § 707.03(a)

Petitioner’s objection on the basis of personal knowledge and lack of foundation are
curable and procedural objections. They could have been easily rectified earlier in the
proceedings, but were not raised by Petitioner, Therefore, these objections are waived.
Furthermore, “a witness may testify to a matter only if evidence is introduced sufficient to
support a finding that the witness has personal knowledge of the matter.” Mr. Stafford has
testified that Mr. Skow and Mrs. Clark were National Directors for him in 2017.
Additionally, the fact that these messages were in Mr. Stafford’s possession is evidence
sufficient to support a finding that Mr. Stafford had personal knowledge of the messages.
Lack of Authentication, Fed. Rules Evid. 901:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise
it beforehand, though Petitioner had the opportunity, it is therefore waived.

Furthermore, as an employer of Mrs. Clark and Mr. Skow, Mr. Stafford has knowledge of
the authenticity of the messages.

PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801: The Clark-Skow correspondence has not been shown to
be an Opposing Party Statement as Stafford has not shown that it meets the requirements
of this exception to the hearsay rule, including but not limited to the requirement that Ms.

Clark was authorized by Carousel to make the statements in the correspondence. Fed. R.
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Evid. 801(d)(2)(C). The present sense impression exception is also inapplicable because
the correspondence is not a statement describing an event that was occurring immediately.
The business records exception is inapplicable too because the correspondence, while it
could be a business record belonging to Clark or Skow, it is not a Stafford’s business
record, nor has Stafford made the required showing that it is a business record per Fed. R.
Evid. 803(6).

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: Stafford is not a
party to the Clark-Skow correspondence and thus does not have personal knowledge of this
correspondence and his testimony lacks foundation. The fact that he knows about the
correspondence does not obviate this objection. This is not a defect that can be corrected
(TBMP § 707.03(a)), and thus Carousel has not waived its objection to this evidence.
Lack of Authentication, Fed. Rules Evid. 901: Stafford is not a party to the Clark-Skow
correspondence and thus does not have personal knowledge of this correspondence and
cannot authenticate this correspondence. The fact that he knows about the correspondence
does not obviate this objection. This is not a defect that can be corrected (TBMP §

707.03(a)), and thus Carousel has not waived its objection to this evidence.

. CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD:
79, Exhibit G
PROFFERED TESTIMONY:
“Attached as Exhibit G is a picture of 2018 TEEN EARTH inaugural queen Sidney
Clemens Pics.”
PETITIONER’S OBJECTIONS:

Hearsay, Fed. Rules Evid. 801:
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The photo comprising Exhibit G is an out-of-court statement being offered to prove the
truth of the matter asserted, i.e., that Sidney Clemens was the inaugural TEEN EARTH
queen in 2018 and that she was appointed to that title, and is not subject to a hearsay
exception.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

The witness has not laid a foundation regarding his personal knowledge of the contents of
Exhibit G.

Lack of Authentication, Fed. Rules Evid. 901:

Exhibit G lacks a proper foundation and has not been properly authenticated as true and
accurate by a competent witness with personal knowledge of the contents of Exhibit G nor
is there any indication of the source of the photo, the date taken, by whom, where, etc.
Further, to properly introduce Internet evidence into the record, one must provide (1) an
image file or printout of the downloaded webpage, (2) the date the evidence was
downloaded or accessed, and (3) the complete URL address of the webpage. See In re I-
Coat Co., LLC, 126 USPQ2d 1730, 1733 (TTAB 2018); TMEP 710.01(b). The documents
comprising Exhibit G do not include the date the evidence was downloaded or accessed,
nor the complete URL address of the webpage.

REGISTRANT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801:

Declaration testimony submitted during the testimony period is trial testimony, not hearsay,
and "the equivalent of live testimony ‘in court.”" Ricardo Media Inc. v. Inventive Software,
LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). Additionally,

Nowhere in the photo is there a statement that Sidney Clemens was the inaugural TEEN

EARTH queen in 2018 or that she was appointed to that title. The photo depicts a girl
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wearing a sash that says “Teen Earth” with a caption written by Traci Clemens: “Pageant
week in Vegas Sydney Miss Teen Earth. I am hair, Make up artist and walking coach. Busy
week, but I love it! — with Sydney Clemens.” As the photo is being offered for another
purpose than what is stated in the photo, this is non-hearsay and admissible.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As
Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore
waived. Furthermore, Mr. Stafford stated that he decided to appoint a title holder, Sidney
Clemens in 2018, and that Sydney was the inaugural queen. As the controller of the title at
the time it was given, Mr. Stafford would have personal knowledge of what this photo
displays.

Lack of Authentication, Fed. Rules Evid. 901:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Authentication is procedural and curable in nature. Procedural issues over the
introduction of Internet evidence is not substantive in nature. As Petitioner did not raise it
beforehand, though Petitioner had the opportunity, it is therefore waived.
PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801: Declaration testimony submitted during a trial period can
still include hearsay and still be subject to hearsay objections. The photo is being offered
to prove the truth of the matter asserted, that Sidney Clemens was the 2018 TEEN EARTH

inaugural queen as clearly evidenced by the text introducing the photo exhibit: “Attached
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as Exhibit G is a picture of 2018 TEEN EARTH inaugural queen Sidney Clemens Pics.”
Although Stafford claims that the photo is being offered for another purpose, he does not
state the alleged other purpose.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: As discussed in
Carousel’s Reply Brief, Stafford was not “the controller” of the TEEN EARTH mark in
2018 as he had no license to use the mark nor an implied license. He has laid no foundation
for the photo or his personal knowledge of the photo nor can he. As these defects cannot
be cured, Carousel has not waived its objection to this evidence.

Lack of Authentication, Fed. Rules Evid. 901: As discussed in Carousel’s Reply Brief,
Stafford was not “the controller” of the TEEN EARTH mark in 2018 as he had no license
to use the mark nor an implied license. He has laid no foundation for the photo or his
personal knowledge of the photo nor has he shown a basis on which he can authenticate
the photo. Even if the Internet evidence had been properly documented, these defects
cannot be cured given the facts of this matter, and Carousel has not waived its objection

to this evidence.

CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD:

711
PROFFERED TESTIMONY:
“. .. the general public may look at that and think the same company owns each of the
titles. However, for example, most consumers, even outsiders, know that Miss America
and Mrs. America are owned by two totally different companies.”
PETITIONER’S OBJECTIONS

Hearsay, Fed. Rules Evid. 801:
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The witness’ statement is an out-of-court statement being offered to prove the truth of the
matter asserted and is not subject to a hearsay exception.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

The witness has not laid a foundation regarding his personal knowledge of this statement;
it is merely his lay opinion and is not evidence of the truth of the statement.

Lack of Authentication, Fed. Rules Evid. 901:

This statement lacks a proper foundation and has not been properly authenticated as a true
and accurate statement by a competent witness with personal knowledge of the statement.

REGISTRANT’S RESPONSE:
Hearsay, Fed. Rules Evid. 801:

Declaration testimony submitted during the testimony period is trial testimony, not hearsay,

om

and "the equivalent of live testimony ‘in court.”" Ricardo Media Inc. v. Inventive Software,
LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is

declaration testimony, it is not hearsay. Additionally, this statement is not being offered to
prove that most outsiders know that Miss America and Mrs. America are owned by two
different companies, but to prove Mr. Stafford’s state of mind or opinion regarding how
consumers perceive the pageantry competitions and ownership. Furthermore, a lay opinion
is admissible if it is based on the perception of the witness and it is helpful to understand
the testimony or determine a fact in issue. This is based off of Mr. Staffords established

experience in this industry.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection

for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As
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Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore
waived. Furthermore, Mr. Stafford has established himself as a seasoned veteran of the
pageant industry and thus has personal knowledge as such matters.

Lack of Authentication, Fed. Rules Evid. 901:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Authentication is procedural and curable in nature. Procedural issues over the
introduction of Internet evidence are not substantive in nature. As Petitioner did not raise
it beforehand, though Petitioner had the opportunity, it is therefore waived. Furthermore,
Mr. Stafford obviously has personal knowledge of his own opinions, and therefore this is
authenticated.

PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801: Declaration testimony submitted during a trial period can
still include hearsay and still be subject to hearsay objections. The statement is offered to
prove the truth of the matter asserted, i.e., “that the general public may look at that and
think the same company owns each of the titles. However, for example, most consumers,
even outsiders, know that Miss America and Mrs. America are owned by two totally
different companies” and is thus hearsay and not subject to a hearsay exception. It is not
being offered as Stafford’s state of mind “regarding how consumers perceive the pageantry
competitions and ownership.”

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: Stafford has not
laid a foundation regarding his personal knowledge of this statement; it is merely his lay
opinion and is not evidence of the truth of the statement and, as such, is not a curable defect.

Carousel has not waived its objection to this evidence.
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Lack of Authentication, Fed. Rules Evid. 901: This statement has not been
authenticated as a true and accurate statement by Stafford but rather is a statement of his
personal lay opinion. This is not a curable defect, and Carousel has not waived its

objection to this evidence.

. CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD:

q 12, Exhibit J
PROFFERED TESTIMONY:
. ..there is a Mrs. America, a Miss America, a Miss Teen America, and a Ms. America—
all operated by different organizations. That is four different entities operating a similar
title, and there is no confusion. (Attached hereto as Exhibit J is a true and correct copy of
the USPTO’s TSDR records for Mrs. America, Miss America, Ms. America, and Miss
Teen America.)
PETITIONER’S OBJECTIONS:

Hearsay, Fed. Rules Evid. 801:

The witness’ statement is an out-of-court statement being offered to prove the truth of the
matter asserted, i.e., that there is no confusion between the four entities with a similar title,
and is not subject to a hearsay exception.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

The witness has not laid a foundation regarding his personal knowledge of this statement;
it is merely his lay opinion and is not evidence of the truth of the statement.

Lack of Authentication, Fed. Rules Evid. 901:

This statement lacks a proper foundation and has not been properly authenticated as true

and accurate statement by a competent witness with personal knowledge of the statement.
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Relevancy, Fed. Rules of Evid. 401, 403:

This statement and the third-party registrations in Exhibit J are not relevant to this action,
and the third party registrations in Exhibit J are not evidence that the registered marks are
actually in use or that the public is familiar with them or that there is no confusion between
them. In re Midwest Gaming & Entm’t LLC, 106 USPQ2d 1163, 1167 n.5 (TTAB 2013)
(citing In re Mighty Leaf Tea, 601 F.3d 1342, 1346, 94 USPQ2d 1257, 1259 (Fed. Cir.
2010)); see TMEP §1207.01(d)(iii). Thus, the probative value of this evidence is
outweighed by the danger of confusing the issues, undue delay, wasting time.
REGISTRANT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801:

Declaration testimony submitted during the testimony period is trial testimony, not hearsay,

om

and "the equivalent of live testimony ‘in court.”" Ricardo Media Inc. v. Inventive Software,
LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is

declaration testimony, it is not hearsay. Additionally, this statement is not being offered to
prove that there is no confusion between the four entities with a similar title, but to prove

Mr. Stafford’s state of mind or opinion regarding the subject. Thus, it is not hearsay.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As
Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore
waived. Additionally, lay opinions are admissible if it is based on the perception of the

witness and it is helpful to understand the testimony or determine a fact in issue. Fed. Rules
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of Evid. 701. Furthermore, Mr. Stafford has established himself as a seasoned veteran of
the pageant industry and thus has personal knowledge as such matters.

Lack of Authentication, Fed. Rules Evid. 901:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise
it beforehand, though Petitioner had the opportunity, it is therefore waived. Furthermore,
Mr. Stafford obviously has personal knowledge of his own opinions, and therefore this is
authenticated.

Relevancy, Fed. Rules of Evid. 401, 403:

These third-party marks are relevant to the question of likelihood of confusion, for
secondary meaning and for consumer perception of the Marks. They are also properly
included by introduction through testimony.

PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801: Declaration testimony submitted during a trial period
can still include hearsay and still be subject to hearsay objections. The statement is
offered to prove the truth of the matter asserted, i.e., that there is no confusion between
the four entities with a similar title not, as Stafford claims, to show his state of mind or
opinion, and it not subject to a hearsay exception.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: Stafford has not
laid a foundation regarding his personal knowledge of this statement; it is merely his lay
opinion and is not evidence of the truth of the statement and, as such, is not a curable
defect. Carousel has not waived its objection to this evidence.

Lack of Authentication, Fed. Rules Evid. 901: This statement has not been
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authenticated as a true and accurate statement by Stafford but rather is a statement of his
personal lay opinion. This is not a curable defect, and Carousel has not waived its
objection to this evidence.
Relevancy, Fed. Rules of Evid. 401, 403: The third-party registrations in Exhibit J are not
evidence that the registered marks are actually in use or that the public is familiar with
them or that there is no confusion between them (citations above), and thus the probative
value of this evidence is outweighed by the danger of confusing the issues, undue delay,
wasting time.

CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD
q 13, Exhibit K
PROFFERED TESTIMONY:
“...thereis a Mrs. World, a Miss World, a Ms. World, and a Teen World—all owned and
operated by different organizations. There is also a Miss Globe, Mrs. Globe, Ms. Globe,
those are also operated by different organizations. (Attached hereto as Exhibit K is a true
and correct copy of the USPTO’s TSDR records for Mrs. Globe and Mrs. Globe). There is
also a Miss Universe, which is now one of the most famous pageants on the planet, and a

Mrs. Universe—both operated by different organizations.”

PETITIONER’S OBJECTIONS:

Hearsay, Fed. Rules Evid. 801:

The witness’ statement is an out-of-court statement being offered to prove the truth of the
matter asserted, i.e., that these various pageants are owned and operated by different
organizations with the implication that there is no consumer confusion between them, and

is not subject to a hearsay exception.
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Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

The witness has not laid a foundation regarding his personal knowledge of this statement;
it is merely his lay opinion and is not evidence of the truth of the statement.

Lack of Authentication, Fed. Rules Evid. 901:

This statement lacks a proper foundation and has not been properly authenticated as true
and accurate statement by a competent witness with personal knowledge of the statement.
Relevancy, Fed. Rules of Evid. 401, 403:

This statement and the third-party registrations in Exhibit K are not relevant to this action,
and the third party registrations in Exhibit K are not evidence that the registered marks are
actually in use or that the public is familiar with them or that there is no confusion between
them. In re Midwest Gaming & Entm’t LLC, 106 USPQ2d 1163, 1167 n.5 (TTAB 2013)
(citing In re Mighty Leaf Tea, 601 F.3d 1342, 1346, 94 USPQ2d 1257, 1259 (Fed. Cir.
2010)); see TMEP §1207.01(d)(ii1). Thus, the probative value of this evidence is
outweighed by the danger of confusing the issues, undue delay, wasting time.
REGISTRANT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801:

Declaration testimony submitted during the testimony period is trial testimony, not hearsay,
and "the equivalent of live testimony ‘in court.”" Ricardo Media Inc. v. Inventive Software,
LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is
declaration testimony, it is not hearsay. Furthermore, this information is judicially
noticeable. “The Board may also take judicial notice of encyclopedia entries, census data,
standard reference works , international conventions and treaties, state constitutions and
laws, and commonly known facts.” TBMP § 1208.04

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:
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Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As
Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore
waived. Furthermore, Mr. Stafford has established himself as a seasoned veteran of the
pageant industry and thus has personal knowledge as such matters.

Lack of Authentication, Fed. Rules Evid. 901:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise
it beforehand, though Petitioner had the opportunity, it is therefore waived.

Relevancy, Fed. Rules of Evid. 401, 403:

These third-party marks are relevant to the question of likelihood of confusion, for
secondary meaning and for consumer perception of the Marks. They are also properly
included by introduction through testimony.

PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801: Declaration testimony submitted during a trial period can
still include hearsay and still be subject to hearsay objections. The statement is offered to
prove the truth of the matter asserted, i.e., that these various pageants are owned and
operated by different organizations with the implication that there is no consumer
confusion between them, and is not subject to a hearsay exception. Further, Stafford has
not shown that this statement is a “commonly known fact” and the TSDR records are
records of which the Board can take judicial notice, nor did he request that the Board take

judicial notice of these records.
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Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: Stafford has not
laid a foundation regarding his personal knowledge of this statement; it is merely his lay
opinion and is not evidence of the truth of the statement and, as such, is not a curable defect.
Carousel has not waived its objection to this evidence.

Lack of Authentication, Fed. Rules Evid. 901: This statement has not been authenticated
as a true and accurate statement by Stafford but rather is a statement of his personal lay
opinion. This is not a curable defect, and Carousel has not waived its objection to this
evidence.

Relevancy, Fed. Rules of Evid. 401, 403: The third-party registrations in Exhibit J are not
evidence that the registered marks are actually in use or that the public is familiar with
them or that there is no confusion between them (citations above), and thus the probative
value of this evidence is outweighed by the danger of confusing the issues, undue delay,

wasting time.

CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD:
q 14, Exhibit L
PROFFERED TESTIMONY:
“Attached as Exhibit L is the . . . screenshot of Miss Earth website showing the age range
for qualification for their MISS EARTH pageant, retrieved on February 13, 2023.”
PETITIONER’S OBJECTIONS:

Hearsay, Fed. Rules Evid. 801:

The witness’ statement is an out-of-court statement being offered to prove the truth of the
matter asserted, i.e., the age range for qualification for the MISS EARTH pageant, and is

not subject to a hearsay exception.
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Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet
Evidence Into the Record:

Exhibit L lacks a proper foundation and has not been properly authenticated as true and
accurate by a competent witness with personal knowledge of the contents of the exhibit.
Further, to properly introduce Internet evidence into the record, one must provide (1) an
image file or printout of the downloaded webpage, (2) the date the evidence was
downloaded or accessed, and (3) the complete URL address of the webpage. See In re I-
Coat Co., LLC, 126 USPQ2d 1730, 1733 (TTAB 2018); TMEP 710.01(b). The document
comprising Exhibit L does not include the complete URL address of the webpage.

REGISTRANT’S RESPONSE:
Hearsay, Fed. Rules Evid. 801:

Declaration testimony submitted during the testimony period is trial testimony, not hearsay,
and "the equivalent of live testimony ‘in court.”" Ricardo Media Inc. v. Inventive Software,
LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is
declaration testimony, it is not hearsay. Additionally, as this screenshot was taken from
Petitioner’s website, it was a statement by a Petitioner, making it a statement of an opposing
party, and therefore not hearsay. Fed. R. Evid. 801(d)(2).

Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet
Evidence Into the Record:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Authentication and Improper Introduction of Internet Evidence Into the Record
is procedural and curable in nature. As Petitioner did not raise it beforehand, though

Petitioner had the opportunity, it is therefore waived.
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PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801: Declaration testimony submitted during a trial period can
still include hearsay and still be subject to hearsay objections. The statement is offered to
prove the truth of the matter asserted, i.e., the age range for MISS EARTH contestants.
Further, it cannot be an Opposing Party Statement as Stafford has not shown that it meets
the requirements of this exception to the hearsay rule per Fed. R. Evid. 801(d)(2)(C).
Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet
Evidence Into the Record: Stafford has failed to properly authenticate this evidence and
even if the Internet evidence had been properly documented, this defect cannot be cured

given the facts of this matter, and Carousel has not waived its objection to this evidence.

. CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD:
{ 16, Exhibit M

PROFFERED TESTIMONY:

“Attached as Exhibit M are pictures of sashed (sic) used by Mrs. Clark.”
PETITIONER’S OBJECTIONS:

Hearsay, Fed. Rules Evid. 801:

The Exhibit M photos are out-of-court statements being offered to prove the truth of the
matter asserted, and are not subject to a hearsay exception.

Lack of Authentication, Fed. Rules Evid. 901:

The Exhibit M photos lack a proper foundation and have not been properly authenticated
as true and accurate by a competent witness with personal knowledge of the contents of
the exhibit nor is there any indication of the source of the photos, the date taken, by whom,

where, etc. nor any explanation of how the sashes were allegedly used by Ms. Clark.

28



Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

The witness has not laid a foundation regarding his personal knowledge of the Exhibit M
photos and there is no proof of the veracity of the Exhibit M photos.
REGISTRANT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801:

Declaration testimony submitted during the testimony period is trial testimony, not hearsay,
and "the equivalent of live testimony ‘in court.”" Ricardo Media Inc. v. Inventive Software,
LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is
declaration testimonys, it is not hearsay. Additionally, these photos are not statements.

Lack of Authentication, Fed. Rules Evid. 901:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise
it beforehand, though Petitioner had the opportunity, it is therefore waived. Furthermore,
as the owner of these pageants, Mr. Stafford would have personal knowledge of the
authenticity of these photographs.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As
Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore
waived. Furthermore, as the owner of these pageants, Mr. Stafford would have personal
knowledge of the authenticity of these photographs.

PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:
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Hearsay, Fed. Rules Evid. 801: Declaration testimony submitted during a trial period can
still include hearsay and still be subject to hearsay objections. The statement is offered to
prove the truth of the matter asserted and is not subject to a hearsay exception.

Lack of Authentication, Fed. Rules Evid. 901: Stafford has laid no foundation for the
photo or his personal knowledge of the photo nor has he shown a basis on which he can
authenticate the photo. This defect cannot be cured given the facts of this matter, and
Carousel has not waived its objection to this evidence.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: Stafford has laid
no foundation for the photo or his personal knowledge of the photo nor has he shown a
basis on which he can authenticate the photo. This defect cannot be cured given the facts

of this matter, and Carousel has not waived its objection to this evidence.

. CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD:

716

PROFFERED TESTIMONY:

“Therefore, Carousel was aware that she (Ms. Clark) was using “MRS.” and they were
aware that they were ultimately violating our Co- Existence agreement, however, when
they were made aware of it, they failed to rectify the violation.”

PETITIONER’S OBJECTIONS:

Hearsay, Fed. Rules Evid. 801:

The witness’ statement is an out-of-court statement being offered to prove the truth of the
matter asserted, i.e., that having “MRS” on the sashes was a violation of the parties’ Co-
Existence Agreement and that Carousel knew of and failed to rectify the “violation,” and

is not subject to a hearsay exception.
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Relevancy, Fed. Rules of Evid. 401, 403:

This statement regarding contestant sashes is not relevant to the matters in this action
concerning the TEEN EARTH mark. Thus, the probative value of this evidence is
outweighed by the danger of confusing the issues, undue delay, wasting time.
REGISTRANT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801:

Declaration testimony submitted during the testimony period is trial testimony, not hearsay,

om

and "the equivalent of live testimony ‘in court.”" Ricardo Media Inc. v. Inventive Software,
LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is

declaration testimony, it is not hearsay.

Relevancy, Fed. Rules of Evid. 401, 403:

The violation of the co-existence agreement and the relationship between the parties is
highly relevant to these proceedings and therefore is admissible.

PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801: Declaration testimony submitted during a trial period
can still include hearsay and still be subject to hearsay objections. The statement is
offered to prove the truth of the matter asserted, i.e., that having “MRS” on the sashes
was a violation of the parties’ Co- Existence Agreement and that Carousel knew of and
failed to rectify the “violation,” and is not subject to a hearsay exception.

Relevancy, Fed. Rules of Evid. 401, 403: This statement regarding contestant sashes is
not relevant to the matters in this action concerning the TEEN EARTH mark. Thus, the
probative value of this evidence is outweighed by the danger of confusing the issues, undue

delay, wasting time.
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CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD:

721
PROFFERED TESTIMONY:
“Mr. Skow made me aware that he had conversations, both verbally and through email,
with Astrud Schuck, Carousel’s Director of Licensing and daughter of Lorraine Schuck,
and Lorraine Schuck, Carousel’s Vice President. They were aware that Mr. Skow had and
was using TEEN EARTH. At the time, Carousel was not interested in Teen.”
PETITIONER’S OBJECTIONS:

Hearsay, Fed. Rules Evid. 801:

The witness’ statement is an out-of-court statement being offered to prove the truth of the
matter asserted, and is not subject to a hearsay exception.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

The witness has not laid a foundation regarding his personal knowledge of this statement
and it is not evidence of the truth of any part of the statement.
REGISTRANT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801:

Declaration testimony submitted during the testimony period is trial testimony, not hearsay,
and "the equivalent of live testimony ‘in court.’" Ricardo Media Inc. v. Inventive Software,
LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is

declaration testimony, it is not hearsay. Additionally, statements of Schuck, as Carousel’s
Vice-President, would constitute statements of an Opposing Party and thus would not be

hearsay.
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Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As
Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore
waived. Furthermore, Mr. Stafford stated that “Mr. Skow made me aware”, which is proper
foundation for Mr. Stafford’s knowledge of this statement.

PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801: Declaration testimony submitted during a trial period can
still include hearsay and still be subject to hearsay objections. The statement is offered to
prove the truth of the matter asserted, i.e., “that Mr. Skow had and was using TEEN
EARTH. At the time, Carousel was not interested in Teen.” Further, it cannot be an
Opposing Party Statement as Stafford has not shown that it meets the requirements of this
exception to the hearsay rule per Fed. R. Evid. 801(d)(2)(C).

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: Although Skow
allegedly made Stafford “aware” of conversations that he had had with various Carousel
personnel, Stafford has not laid a foundation or shown personal knowledge “that Mr. Skow

had and was using TEEN EARTH. At the time, Carousel was not interested in Teen.”

CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD:

q 22, Exhibit Q

PROFFERED TESTIMONY:
“Attached as Exhibit Q are pictures from the 2019 TEEN EARTH pageant.”

PETITIONER’S OBJECTIONS:
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Hearsay, Fed. Rules Evid. 801:

The Exhibit Q photos are out-of-court statements offered to prove the truth of the matter
asserted, i.e., that there was an actual 2019 TEEN EARTH pageant, and are not subject to
a hearsay exception.

Lack of Authentication, Fed. Rules Evid. 901:

The Exhibit Q photos lack a proper foundation and have not been authenticated as true and
accurate by a competent witness with personal knowledge of the contents of the exhibit
photos nor is there any indication of the source of the photos, the date taken, by whom,
where, etc. or an explanation of how they evidence that an actual TEEN EARTH pageant
was held in 2019. Further, to properly introduce Internet evidence into the record, one must
provide (1) an image file or printout of the downloaded webpage, (2) the date the evidence
was downloaded or accessed, and (3) the complete URL address of the webpage. See In re
ICoat Co., LLC, 126 USPQ2d 1730, 1733 (TTAB 2018); TMEP 710.01(b). The documents
comprising Exhibit Q do not include the date the evidence was downloaded or accessed,
nor the complete URL addressof the webpage.

REGISTRANT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801:

Declaration testimony submitted during the testimony period is trial testimony, not hearsay,

om

and "the equivalent of live testimony ‘in court.”" Ricardo Media Inc. v. Inventive Software,
LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is
declaration testimony, it is not hearsay. Additionally, these photos do not contain any

statement that “there was an actual 2019 TEEN EARTH pageant”, and is therefore not

hearsay.
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Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As
Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore
waived. Furthermore, Mr. Stafford, as the runner of this pageant, would have personal
knowledge of the authenticity of these photographs.

Lack of Authentication, Fed. Rules Evid. 901:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise
it beforehand, though Petitioner had the opportunity, it is therefore waived. Furthermore,
Mr. Stafford, as the runner of this pageant, would have personal knowledge of the
authenticity of these photographs.

PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801: Declaration testimony submitted during a trial period can
still include hearsay and still be subject to hearsay objections. The statement is offered to
prove the truth of the matter asserted, i.e., that there was a 2019 TEEN EARTH pageant,
and is not subject to a hearsay exception. Further, Stafford has stated in his trial brief that
there was no TEEN EARTH pageant in 2019. (Stafford Trial Brief, p. 15.)

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: As Stafford now
acknowledges in his trial brief (Stafford Trial Brief, p. 15) that there was no TEEN EARTH
pageant in 2019, he does not have personal knowledge that there was such a pageant nor

can he lay the foundation for such a pageant or the photos in question. These defects cannot
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be cured and Carousel has not waived its objections to this evidence.

Lack of Authentication, Fed. Rules Evid. 901: As Stafford now acknowledges in his
trial brief (Stafford Trial Brief, p. 15) that there was no TEEN EARTH pageant in 2019,
he does not have personal knowledge that there was such a pageant nor can he authenticate
the photos in question. These defects cannot be cured and Carousel has not waived its
objections to this evidence.

6. TESTIMONY DECLARATION OF EVAN SKOW

a. CITATION TO TESTIMONY DECLARATION OF EVAN SKOW:
q 11 and Exhibit E
PROFFERED TESTIMONY:
“Attached as Exhibit E are screenshots from my Earth Pageant Productions website I have.
I'have screenshots of my websites from 2008 and 2012. It says EARTH UNITED STATES
AND TEEN EARTH UNITED STATES are solely owned by Earth Pageants Productions,
LLC.”
PETITIONER’S OBJECTIONS:
Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet
Evidence Into the Record:
Exhibit E lacks a proper foundation and has not been properly authenticated as true and
accurate by a competent witness with personal knowledge of the contents of the exhibit.
Further, to properly introduce Internet evidence into the record, one must provide (1) an
image file or printout of the downloaded webpage, (2) the date the evidence was
downloaded or accessed, and (3) the complete URL address of the webpage. See In re 1-

Coat Co., LLC, 126 USPQ2d 1730, 1733 (TTAB 2018); TMEP 710.01(b). The documents

36



comprising Exhibit E do not include the date the evidence was downloaded or accessed,
nor the complete URL addressof the webpage.

REGISTRANT’S RESPONSE:

Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet
Evidence Into the Record:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise
it beforehand, though Petitioner had the opportunity, it is therefore waived. Furthermore,
by stating he was the owner of the websites, Mr. Stafford authenticated the screenshots.
PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:

Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet
Evidence Into the Record: Skow has failed to properly authenticate this evidence and
even if the Internet evidence had been properly documented, this defect cannot be cured

given the facts of this matter, and Carousel has not waived its objection to this evidence.

. CITATION TO TESTIMONY DECLARATION OF EVAN SKOW:

q 11 and Exhibit F

PROFFERED TESTIMONY:

“Attached as Exhibit F is a photo of MISS EARTH 2007 and UNITED STATES TEEN
EARTH 2008.”

PETITIONER’S OBJECTIONS:

Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet

Evidence Into the Record:
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Exhibit F lacks a proper foundation and has not been properly authenticated as true and
accurate by a competent witness with personal knowledge of the contents of the exhibit,
nor is there any indication of the source of the photo, the date taken, by whom, where, etc.
Further, to properly introduce Internet evidence into the record, one must provide (1) an
image file or printout of the downloaded webpage, (2) the date the evidence was
downloaded or accessed, and (3) the complete URL address of the webpage. See In re ICoat
Co., LLC, 126 USPQ2d 1730, 1733 (TTAB 2018); TMEP 710.01(b). The documents
comprising Exhibit F do not include the date the evidence was downloaded or accessed,
nor the complete URL address of the webpage.

REGISTRANT’S RESPONSE:

Lack of Authentication, Fed. Rules Evid. 901:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise
it beforehand, though Petitioner had the opportunity, it is therefore waived.
PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:

Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet
Evidence Into the Record: Skow has failed to properly authenticate this evidence and
even if the Internet evidence had been properly documented, this defect cannot be cured

given the facts of this matter, and Carousel has not waived its objection to this evidence.

7. TESTIMONY DECLARATION OF CORINNE DEVIN

a. CITATION TO TESTIMONY DECLARATION OF CORINNE DEVIN:
q 8 and Exhibit C

PROFFERED TESTIMONY:
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“I have not seen Michael making or suggesting a connection or Hearsay association with
Carousel or their marks. In fact, to the contrary, Michael actively tries to dissociate himself
from Carousel. (Attached as Exhibit C is a Cease and Desist letter to Mrs. Clark from Mr.
Stafford.) Michael posted, a Cease and Desist letter online directed to Laura Clark. Yes, he
was very clear, that the brands are not associated, and Laura was violating his trademark.”
PETITIONER’S OBJECTIONS:

Hearsay, Fed. Rules Evid. 801:

The witness’ out-of-court statement and the correspondence comprising Exhibit C, also
out-of-court statements, are being offered to prove the truth of the matter asserted and are
not subject to a hearsay exception.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

The witness has not laid a foundation regarding her personal knowledge of her statement
and the correspondence comprising Exhibit C.

Relevancy, Fed. Rules of Evid. 401, 403:

The alleged dispute referenced in | 8 and Exhibit C between Ms. Clark and Michael
Stafford is not relevant to this action regarding the TEEN EARTH trademark. The
probative value of this evidence is outweighed by the danger of unfair prejudice to
Petitioner, confusing the issues, undue delay, and wasting time.

Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet
Evidence Into the Record:

Exhibit C lacks a proper foundation and has not been properly authenticated as true and
accurate by a competent witness with personal knowledge of the contents of the exhibit.

Further, to properly introduce Internet evidence into the record, one must provide (1) an
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image file or printout of the downloaded webpage, (2) the date the evidence was
downloaded or accessed, and (3) the complete URL address of the webpage. See In re I-
Coat Co., LLC, 126 USPQ2d 1730, 1733 (TTAB 2018); TMEP 710.01(b). The witness
does not identify the source of the correspondence/ documents comprising Exhibit C, but
to the extent they are documents found on the Internet, they do not include the date the
evidence was downloaded or accessed, nor the complete URL address of the webpage.
REGISTRANT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801:

Declaration testimony submitted during the testimony period is trial testimony, not hearsay,

om

and "the equivalent of live testimony ‘in court.”" Ricardo Media Inc. v. Inventive Software,
LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is

declaration testimony, it is not hearsay. Furthermore, the inclusion of the Cease and Desist
Letter is non-hearsay as it is offered to prove the effect on the recipient, Mrs. Clark. It is
also admissible to prove a legal right or duty triggered by—or an offense caused by—the

statement. Fed. Rules Evid. 802.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As
Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore
waived. Additionally, Ms. Devin established their personal knowledge by stating their
personal history with Mr. Stafford in the Declaration.

Lack of Authentication, Fed. Rules Evid. 901:
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Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise
it beforehand, though Petitioner had the opportunity, it is therefore waived.

Relevancy, Fed. Rules of Evid. 401, 403:

The dispute and attached Cease and Desist Letter are absolutely relevant to the proceeding
at hand, as it shows that Petitioner caused confusion, it shows Petitioner awareness of the
Marks at issue, their prior relationships, the likelihood of confusion, and Petitioner’s
unclean hands in bringing this proceeding.

PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:

Hearsay, Fed. Rules Evid. 801: Declaration testimony submitted during a trial period can
still include hearsay and still be subject to hearsay objections. The testimony is being
offered to prove the truth of the matter asserted, that Michael (Stafford) actively tries to
dissociate himself from Carousel, that he posted a Cease and Desist letter online directed
to Laura Clark, that he was very clear, that the brands are not associated, and Laura was
violating his trademark, and that the attached Cease and Desist letter is the letter he sent to
Ms. Clark. This testimony is not subject to a hearsay exception or for the reasons asserted
by Stafford, i.e., it is not being offered to show the effect on Ms. Devin nor that a legal
right or duty was triggered.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: Ms. Devin is not a
party to the alleged dispute and correspondence between Stafford and Ms. Clark and has
no personal knowledge of the same and therefore lacks a foundation for this testimony.
This is not a curable defect, and Carousel has not waived its objection to this evidence.

Lack of Authentication, Fed. Rules Evid. 901: Ms. Devin is not a party to the alleged
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dispute and correspondence between Stafford and Ms. Clark and has no personal
knowledge of the same and therefore cannot authenticate the Cease and Desist letter. This
is not a curable defect, and Carousel has not waived its objection to this evidence.

Relevancy, Fed. Rules of Evid. 401, 403: The alleged dispute between Stafford and Ms.
Clark is not relevant to this proceeding and is merely an attempt by Stafford to obfuscate
the relevant facts. Further, Stafford did not plead unclean hands as an affirmative defense
in this matter and cannot now raise it for the first time. The probative value of this evidence

is outweighed by the danger of confusing the issues, undue delay, and wasting time.

. CITATION TO TESTIMONY DECLARATION OF CORINNE DEVIN:

79

PROFFERED TESTIMONY:

“The letter was very, very generalized. In my view, I think it could be confusion for an
outsider looking to decipher the ownership in will I think it's confusing as an outsider
looking. Absolutely. And so honestly, as a competitor, I would say if I was competing, or
let's say I was a mom and had a daughter competing. I would be writing them both and
trying to figure out which one would service my daughter and who's ever the most
organized.”

PETITIONER’S OBJECTIONS:

Relevancy, Fed. Rules of Evid. 401, 403:

The alleged dispute referenced in § 9 between Ms. Clark and Michael Stafford is not
relevant to this action regarding the TEEN EARTH trademark. Further, without Exhibit C

which has been objected to above, this paragraph is without context and meaningless. The
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probative value of this evidence is outweighed by the danger of unfair prejudice to
Petitioner, confusing the issues, undue delay, and wasting time.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

The witness has not laid a foundation regarding her personal knowledge of the
correspondence comprising Exhibit C that is the subject of her statement.
REGISTRANT’S RESPONSE:

Relevancy, Fed. Rules of Evid. 401, 403:

The dispute and attached Cease and Desist Letter are absolutely relevant to the proceeding
at hand, as it shows that Petitioner caused confusion, it shows Petitioner awareness of the
Marks at issue, their prior relationships, the likelihood of confusion, and Petitioner’s
unclean hands in bringing this proceeding.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As
Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore
waived. Additionally, Ms. Devin established their personal knowledge by stating their
personal history with Mr. Stafford in the Declaration.

PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:

Relevancy, Fed. Rules of Evid. 401, 403: The alleged dispute between Stafford and Ms.
Clark is not relevant to this proceeding and is merely an attempt by Stafford to obfuscate
the relevant facts. Further, Stafford did not plead unclean hands as an affirmative defense
in this matter and cannot now raise it for the first time. The probative value of this evidence

is outweighed by the danger of confusing the issues, undue delay, and wasting time.
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Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: Ms. Devin is not a
party to the alleged dispute and correspondence between Stafford and Ms. Clark and has
no personal knowledge of the same and therefore lacks a foundation for this testimony.

This is not a curable defect, and Carousel has not waived its objection to this evidence.

CITATION TO TESTIMONY DECLARATION OF CORINNE DEVIN:
q 10
PROFFERED TESTIMONY:
“In my view, I think it would be confusing for an outsider looking to decipher the
ownership in will I think it's confusing as an outsider looking. Absolutely. And so honestly,
as a competitor, [ would say if I was competing, or let's say I was a mom and had a daughter
competing. I would be writing them both and trying to figure out which one would service
my daughter and who's ever the most organized.”
PETITIONER’S OBJECTIONS:

Relevancy, Fed. Rules of Evid. 401, 403:

The alleged dispute referenced in § 10 between Ms. Clark and Michael Stafford is not
relevant to this action regarding the TEEN EARTH trademark. Further, without Exhibit C
which has been objected to above, this paragraph is without context and meaningless. The
probative value of this evidence is outweighed by the danger of unfair prejudice to
Petitioner, confusing the issues, undue delay, and wasting time.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

The witness has not laid a foundation regarding her personal knowledge of the
correspondence comprising Exhibit C that is the subject of her statement.

REGISTRANT’S RESPONSE:
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Relevancy, Fed. Rules of Evid. 401, 403:

The dispute and attached Cease and Desist Letter are absolutely relevant to the proceeding
at hand, as it shows that Petitioner caused confusion, it shows Petitioner awareness of the
Marks at issue, their prior relationships, the likelihood of confusion, and Petitioner’s
unclean hands in bringing this proceeding.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As
Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore
waived.

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:

Objection to trial testimony must be raised promptly if the defect is one that can be obviated
or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection
for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As
Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore
waived. Additionally, Ms. Devin established their personal knowledge by stating their
personal history with Mr. Stafford in the preceding paragraphs of the Declaration.
PETITIONER’S REPLY TO RESPONDENT’S RESPONSE:

Relevancy, Fed. Rules of Evid. 401, 403: The alleged dispute between Stafford and Ms.
Clark is not relevant to this proceeding and is merely an attempt by Stafford to obfuscate
the relevant facts. Further, Stafford did not plead unclean hands as an affirmative defense
in this matter and cannot now raise it for the first time. The probative value of this evidence

is outweighed by the danger of confusing the issues, undue delay, and wasting time.
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Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: Ms. Devin is not a
party to the alleged dispute and correspondence between Stafford and Ms. Clark and has
no personal knowledge of the same and therefore lacks a foundation for this testimony.

This is not a curable defect, and Carousel has not waived its objection to this evidence.

Dated: October 23, 2023 GREENBERG TRAURIG, LLP
/Paul A. McLean/

By:

Paul A. McLean, Esq.

Attorneys for Petitioner
CAROUSEL PRODUCTIONS, INC.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing PETITIONER AND RESPONDENT

EVIDENTIARY OBJECTIONS AND RESPONSES was served on Respondent through

Respondent’s counsel via email on October 23, 2023, at the following email address of record:

/s/ Irene Zulueta

Irene Zulueta

Rexford Brabson

Alexandra Berkowitz

T-Rex Law, P.C.

7040 Avenida Encinas #104-333
Carlsbad, CA 92011
Rex@t-rexlaw.com
Sasha@t-rexlaw.com
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