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I. THE RECORD 

The record consists of the pleadings, testimony filed by each party, as well as Petitioner’s Trial 

Brief: 

A. Respondent’s Application File; 

B. Petitioner’s Application Files; 

C. Petitioner’s Petition to Cancel and Amended Petition to Cancel (“Petition”) [1 and 7 TTABVUE]; 

D. Respondent’s Answer (“Ans.”) [4 and 14 TTABVUE]; 

E. Petitioner’s Testimony Declaration of Laura Clark and Exhibits (“Clark Decl.”) [22 TTABVUE] 

F. Petitioner’s Testimony Declaration of Ramon Monzon with Exhibits (“Manzon Decl,”) 

[Confidential at 19 TTABVUE, Public at 24 TTABVUE] 

G. Petitioner’s Testimony Declaration of Lorraine Schuck with Exhibits (“Schuck Decl.”) 

[Confidential at 21 TTABVUE, Public at 25 TTABVUE]; 

H. Petitioner’s Testimony Declaration of Paul A. McLean with Exhibits (“McLean Decl.”) [26 

TTABVUE]; 

I. Respondent’s Testimony Declaration of Michael R. Stafford and Exhibits (“Stafford Decl.”) [33 

TTABVUE]; 

J. Respondent’s Testimony Declaration of Evan Skow and Exhibits (“Skow Decl.”) [34 

TTABVUE]; 

K. Respondent’s Testimony Declaration of Dr. Corrine Devin and Exhibits (“Devin Decl.”) [35 

TTABVUE]; 

L. Respondent’s Testimony Declaration of Kristina Tenerowitz and Exhibits (“Tenerowitz Decl.”) 

[36 TTABVUE]; 

M. Petitioner’s Rebuttal Declaration of Ramon Manzon (“Manzon Reb. Decl.”) [37 TTABVUE]; 

N. Petitioner’s Rebuttal Declaration of Lorraine Schuck (“Schuck Reb. Decl.”) [38 TTABVUE]; 

O. Petitioner’s Rebuttal Declaration of Laura Clark (“Clark Reb. Decl.”) [39 TTABVUE]; 

P. Petitioner’s Rebuttal Declaration of Paul A. McLean and Exhibits (“McLean Reb. Decl.”) [40 
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TTABVUE]; 

Q. Petitioner’s Trial Brief (“Pet. Brief”) [Confidential at 50 TTABVUE, Public at 49 TTABVUE]. 

 

II. STATEMENT OF THE ISSUES 

The first inquiry in this Cancellation proceeding is whether Petitioner has fulfilled their burden by 

a preponderance of evidence that Registrant’s U.S. trademark Reg. No. 5486051, TEEN EARTH for 

Entertainment in the nature of beauty pageants has been abandoned by Registrant or Evan Skow. 

The second inquiry in this Cancellation proceeding is whether Registrant’s U.S. trademark Reg. 

No. 5486051, TEEN EARTH for Entertainment in the nature of beauty pageants is likely to be confused 

with Petitioner’s alleged prior rights in U.S. Registration No. 77586446, MISS EARTH and Ser. No. 

90563402, MISS EARTH USA, both for Entertainment in the nature of beauty pageants. 

The third inquiry in this Cancellation proceeding is whether U.S. trademark Reg. No. 5486051, 

TEEN EARTH for Entertainment in the nature of beauty pageants creates a false association or connection 

with Petitioner Carousel and/or Petitioner’s rights in U.S. Registration No. 77586446, MISS EARTH and 

Ser. No. 90563402, MISS EARTH USA, both for Entertainment in the nature of beauty pageants. 

 

III. STATEMENT OF FACTS 

Respondent, Michael R. Stafford is the President and CEO of Earth Pageants International, LLC 

(“Earth Pageants”), an organization he started in 2006 which hosts beauty pageants that promotes keeping 

the Earth clean. [33 TTABVUE 1, 1 Testimony Declaration of Michael R. Staffford (“Stafford Decl.”)] Mr. 

Stafford owns federal trademark registrations for MS. EARTH and MRS. EARTH, both for “Entertainment 

in the nature of beauty pageants” in Class 41, neither of which are subject to cancellation as part of the 

present proceeding. [33 TTABVUE 2-4 Stafford Decl., Ex. A, Ex. B, Ex C.] Both the MS. EARTH and 

MRS. EARTH pageants are open to adult participants meeting minimum age and relationship status criteria. 

[18 TTABVUE 15, 24 Testimony Declaration of Ramon Monzon (“Monzon Decl.”), Ex. F ] In 2018, 

Respondent, though a partnership with Mr. Evan Skow (“Skow”), expanded into teen pageants under the 
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mark TEEN EARTH, which registered to Skow in 2017 and was later assigned to Respondent. [ 33 

TTABVUE 3, 5 Stafford Decl.; 34 TTABVUE Testimony Declaration of Evan Skow {“Skow Decl.”) 4, 

12] 

A. Respondent’s Acquisition of the TEEN EARTH Mark 

U.S. Registration No. 5486051, for TEEN EARTH, was initially registered by Skow in 2017. Prior 

to filing for the TEEN EARTH trademark, between 2006 and 2015, Skow served as the National Director 

and Carousel’s franchisee for Carousel’s United States MISS EARTH beauty pageants. [34 TTABVUE 1, 

Skow Decl.] During his tenure with Carousel, Skow approached its Executive Vice President, Lorraine 

Schuck, about running an independent pageant for the unserved teen market. Following this conversation, 

Skow filed and received the federal trademark TEEN EARTH UNITED STATES in 2008. During his 

tenure with Carousel, Mr. Skow made sure to not associate his mark with Carousel’s, even giving notice 

on his company’s website. [25 TTABVUE 12, 20 Testimony of Declaration Lorraine Schuck (“Schuck 

Decl.”)] 

B. Respondent’s History with Petitioner Carousel Productions 

Respondent and Petitioner Carousel Productions (“Carousel” or “Petitioner”) are known to one 

another. In 2009, Carousel filed a cancellation action against Respondent’s MS. EARTH mark 

(Cancellation No. 92051195) based on a likelihood of confusion with Carousel’s common law rights in its 

MISS EARTH mark. [33 TTABVUE 5, 10 Stafford Decl.; 18 TTABVUE 14, 24 Testimony of Declaration 

Ramon Monzon (“Monzon Decl.”)] To resolve the dispute, the parties entered into a Consent and 

Coexistence Agreement (“Coexistence Agreement”) in 2010 whereby both parties agreed to minimize the 

likelihood of confusion between the two parties, among other things. [18 TTABVUE 15, 24 Monzon Decl., 

Ex. F] In addition to mutual cooperation for the purposes of distinguishing the marks, the agreement 

included provisions outlining the non-overlapping eligibility requirements for each event. [Id.]  

In 2017, Respondent employed Ms. Laura Clark (“Clark”) as the National Director for his pageants. 

[22 TTABVUE 1, 9 Testimony Declaration of Laura Clark (“Clark Decl.”)] Clark was also employed at 
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that time by Carousel in the same position. As a National Director for both she was bound by the 

Coexistence Agreement and had a duty to limit the likelihood of confusion between the two parties. On 

June 9, 2022 Mr. Stafford sent Ms. Clark an email emphasizing concerns of potential confusion conflicts 

between the two marks created by Ms. Clark’s misuse of the Marks and respective logos. [33 TTABVUE 

8, 17 Stafford Decl., Ex. P] In response, Ms. Clark informed Mr. Stafford that she understood his concerns 

but that she received permission from Carousel attorneys to continue using Carousel’s logo with Mr. 

Stafford’s trademarks. [33 TTABVUE 7, 16 Stafford Decl., Ex. N] Breaches of the Coexistence Agreement 

were alleged by both Respondent and Petitioner, resulting in its rescission. 

C. Carousel’s Alleged Rights 

Carousel alleges a likelihood of confusion between the TEEN EARTH Mark and the Earth Marks 

used by Carousel. Although Carousel alleges the ownership and/or use rights to a significant number of 

EARTH-formative marks for pageantry, only their MISS EARTH and MISS EARTH USA marks have 

been properly made of record. Although other marks were listed in the Petition to Cancel, none have been 

properly pleaded, nor has any proof of ownership been provided. The record provides no evidence 

supporting the distinctiveness of Petitioner’s common law marks, a prerequisite for likelihood of confusion. 

Hence, only Carousel’s MISS EARTH and MISS EARTH USA Marks are relevant to the present 

proceeding. Importantly, Carousel’s alleged rights to the TEEN MISS EARTH UNITED STATES Mark 

are neither properly plead nor proven.  

Moreover, Carousel has specifically disassociated itself from the TEEN EARTH Mark. In 2016, 

Clark, in her capacity as Carousel’s National Director, explicitly told Skow, “It is not our intent to keep you 

from doing business. I know you have applied for many trademarks, so hopefully we can come to an 

agreement somehow and everyone can move on” and “Yes, we do not state Teen Earth.” [ 34 TTABVUE 

Ex. I Skow Decl.]  

Carousel’s arguments for likelihood of confusion and false association ignore the highly saturated 

market for similar pageantry marks. In the United States there are Mrs. America, Ms. America, Miss Teen 

America and Ms. America – all operated by different organizations. [ 33 TTABVUE 6, 12 Stafford Decl.] 
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There are also Mrs. World, Miss World, Ms. World, and Teen World - again all owned and operated by 

different organizations, and Miss Globe, Mrs. Globe, and Ms. Globe, again all operated by different 

organizations. [33 TTABVUE 6,13 Stafford Decl., Ex. K] Similar names are common industry practice 

worldwide, as the industry standard is to pair a gendered title-holder designation (Miss, Ms., Mrs.) with a 

geographic term indicating the pageant’s scope (America, World, Globe, Earth). The courtesy title or prefix 

used before the dominant feature of the mark quickly informs consumers of their eligibility to enter a 

specific pageant or competition. [4 TTABVUE 6, Ans. ¶ 9] Placing Teen before America informs that the 

eligible consumer must be an American teenager; using Mrs. with America indicates that the eligible 

consumer is a married woman living in America. These pageants avoid confusion because they appear 

differently and are marketed differently. As the prior Coexistence Agreement between the parties indicates, 

much confusion is eliminated by the adoption and enforcement of non-overlapping eligibility requirements, 

which may include an age limit, a residency requirement, or a specific marital status. Indeed, in the present 

case Petitioner and Respondent target different demographics. And according to Clark, “from my 

perspective and experience in the business and my dealings with Mr. Stafford, Mr. Stafford’s pageants are 

quite different from Carousel’s pageants. Carousel generally has a much larger audience and cash prize to 

the winner.” [22 TTABVUE 5, 10 Clark Decl.] 

Although witnesses for both sides admit to instances of actual confusion, the testimony almost 

exclusively establishes this as resulting from the large number of similar marks for pageants, and further 

refer to confusion among pageant marks in general rather than identifying instances of confusion between 

the marks at issue. The limited instances of confusion between Petitioner and Registrant are attributable to 

acts by Carousel or its agents. [33 TTABVUE Ex. N Stafford Decl.] 

 

IV. ARGUMENT 

A. The Scope of this Proceeding is Limited 

Petitioner’s Brief paints a narrative of the circumstances that is obfuscated by irrelevant issues and 

evidence. Respondent briefly addresses its refusal to engage in the discussion of such topics here.  
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First, this Board has the limited jurisdiction only to decide matters of trademark registration. 

Trademark Act § 17, 15 U.S.C. § 1067, Trademark Act § 18, 15 U.S.C. § 1068, Trademark Act § 20, 15 

U.S.C. § 1070, Trademark Act § 24, 15 U.S.C. § 1092. See Conolty v. Conolty O’Connor NYC LLC, 111 

USPQ2d 1302, 1309 (TTAB 2014); Blackhorse v. Pro-Football, Inc., 111 USPQ2d 1080, 1082-83 (TTAB 

2014). Although it may consider other issues when required, the facts here do not establish this as the case. 

The question of whether Skow violated his franchise agreement with Carousel in applying for and 

registering the TEEN EARTH Mark is a contractual matter outside the scope of this proceeding. It concerns 

an agreement between Skow and Petitioner, not Respondent, and there is no privity of contract alleged 

between Skow and Respondent that would subject Respondent to its authority. More importantly, the 

Franchise Agreement specifies that it is governed by Philippine law, thus further excluding it from the 

Board’s purview. Similarly, although it is governed by United States law, any breach of the Coexistence 

Agreement between the parties is an unrelated contractual matter, as the agreement does not specifically 

prohibit the use or registration of the combined term TEEN EARTH.  

The proceeding is also limited by the causes of action alleged by Petitioner in its Petition to Cancel, 

namely, abandonment, likelihood of confusion, and false association. Petitioner attempts to raise facts 

probative of unpleaded causes of action, including non-use, non-ownership, and fraud, that are not relevant 

to the claims alleged. Petitioner is prohibited from arguing these unpleaded claims, directly or indirectly, 

by T.B.M.P. § 314.  

Petitioner is further limited in its likelihood of confusion claim to an analysis based on the marks 

specified in its Petition to Cancel. Petitioner has established rights in the MISS EARTH and MISS EARTH 

USA marks by virtue of incorporating their respective registration and application into its pleading. 

However, the record does not establish that Petitioner is the owner of any other marks. Although Petitioner 

alleges common law rights to a family of EARTH marks, Petitioner has not provided proof of such 

ownership or use. Additionally, Petitioner has neither pleaded nor proven that these marks are inherently 

distinctive. Otto Roth & Co. v. Universal Foods Corp., 640 F.2d 1317, 209 USPQ 40 (CCPA 1981); see 

also Hoover Co. v. Royal Appliance Mfg. Co., 238 F.3d 1357, 57 USPQ2d 1720, 1721 (Fed. Cir. 2001). As 
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such, only the MISS EARTH and MISS EARTH USA marks are properly of record. 

B. Petitioner has Not Established a Prima Facie Case of Abandonment 

The TEEN EARTH trademark should not be canceled on the basis of non-use or abandonment. 

According to the Lanham act a mark shall be deemed to be “abandoned” if: 

its use has been discontinued with intent not to resume such use. Intent not to resume may 
be inferred from circumstances. Nonuse for three consecutive years shall be prima facie 
evidence of abandonment. “Use” of a mark means the bona fide use of that mark made in 
the ordinary course of trade, and not made merely to reserve a right in a mark. 

 
Lanham Trademark Act § 45, 15 U.S.C. § 1127. Petitioner has failed to establish prima facie 

evidence of abandonment and therefore has not met the burden of proof of showing abandonment by a 

preponderance of the evidence. 1A Gilson on Trademarks § 3.10 at 4-28 (2023). 

1. Petitioner has not Established a Prima Facie Case of Abandonment Because Petitioner has not 

Invalidated the TEEN EARTH Mark; the Clock for Abandonment did not run Prior to 2017 

Since abandonment requires three consecutive years of non-use, it is essential to establish when the 

clock began ticking. Petitioner relies heavily on Skow’s use of the TEEN EARTH UNITED STATES mark 

during his tenure as Carousel’s National Director to suggest that the clock began running when Skow left 

Carousel in 2015. However, the mark at issue is not TEEN EARTH UNITED STATES, but TEEN EARTH. 

Skow did not begin use of the TEEN EARTH Mark until 2016, and did not file to register the mark until 

2017. The presumption of validity of a registration under 15 U.S.C. § 1057(b) entitles Respondent to rely 

on the filing date of the application to claim use of his mark, and sets the critical period for petitioner to 

make a prima facie showing of abandonment. See ShutEmDown Sports, Inc. v. Lacy, 102 USPQ2d 1036, 

1042 (TTAB 2012). Since the registration at issue originated from a use-based application, the three-year 

period of nonuse, proof of which would constitute a prima facie case of abandonment, is deemed to have 

commenced on October 31, 2017, with the filing of the application. Id.  

Petitioner argues that the Mark was not used in commerce by Skow in 2017. This argument is based 

on the assertion that the specimen filed with Skow’s application enured to Carousel rather than Skow 

himself. This fails on several levels. Petitioner has not alleged any causes of action that would allow the 

Board to inquire into the validity of the underlying registration. Petitioner has not pleaded non-use, which 

https://plus.lexis.com/api/document/collection/analytical-materials/id/54B4-CMH0-R03M-74N0-00000-00?cite=1A%20Gilson%20on%20Trademarks%20%C2%A7%203.10&context=1530671
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would address whether Skow was using the mark upon filing in 2017. Nor has Petitioner alleged facts that 

might support a claim of non-use. Similarly, Petitioner has not alleged non-ownership, which would raise 

the question of to whom the specimen filed with Skow’s application truly enured, and in any case has not 

alleged facts that would prove this. Petitioner’s argument is that the URLs on the specimen in question lead 

to websites owned by Clark but has not proven ownership of the website. Moreover, the website in question 

existed prior to Clark’s tenure with Carousel and Earth Pageant Productions, to when Skow held the 

Director position. Finally, Petitioner has not pleaded fraud, which would bring into question the validity of 

the oath sworn in conjunction with the filing of Skow’s specimen. As such, the validity of the underlying 

registration for TEEN EARTH is not subject to dispute, and the clock for abandonment must be found to 

begin with the filing of the TEEN EARTH Application in 2017.  

2. Petitioner has not Established a Prima Facie Case of Abandonment Because Petitioner has not 

Shown that the Mark was Unused for any Three-Year Period 

Having established that the clock for abandonment could not begin to run until 2017, the next 

inquiry is whether Respondent ceased use of its TEEN EARTH Mark for a three-year period thereafter. 

Testimony from Stafford and Skow indicates that in 2018, the two entered into an agreement allowing 

Stafford exclusive use of the TEEN EARTH Mark. Although Petitioner claims that the Respondent has not 

shown a valid license, the testimony does not establish this fact. The absence of a written license agreement 

is not fatal. Permission to use a trademark coupled with the exercise of reasonable control over such use 

can lead to the conclusion that an implied license existed between the parties, even where no contract was 

made. Villanova Univ. v. Villanova Alumni Educ. Found., Inc., 123 F.2d 293, 307 (E.D. Pa. 2000), citing 

U.S. Jaycees v. Philadelphia Jaycees, 639 F.2d 134 (3rd Cir. 1981). Here, both Stafford and Skow exercised 

reasonable control over the TEEN EARTH mark, informing Carousel of their control and warning against 

infringement. Both Respondent and Skow testify that Respondent took control of the TEEN EARTH Mark 

in 2018, appointing an inaugural queen.  

Use of a trademark need not always be made directly by the trademark owner and is often made 

via a licensing agreement; sometimes the only use of a mark is through a licensee. Doeblers' Pa. Hybrids, 
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Inc. v. Doebler, 442 F.3d 812, 823 (3d. Cir. 2006), citing  3 J Thomas McCarthy, McCarthy on Trademarks 

and Unfair Competition § 18:46 (5th Ed. 2020) ("Ownership rights in a trademark or service mark can be 

acquired and maintained through the use of the mark by a controlled licensee even when the first and only 

use of the mark was made, and is being made, by the licensee."). Thus, Respondent’s use of the TEEN 

EARTH Mark can be dated back to 2018, not 2019 as proposed by Petitioner. Moreover, Petitioner’s claims 

that Respondent’s use of the Mark in 2019 are a separate and unrelated use ignore the basic premise that an 

assignment grants the assignee the benefit of the assignor’s priority. Thus, even if Respondent’s use in 2019 

had been separate (which Respondent denies), the valid assignment of the registration from Skow to 

Respondent would grant Respondent the benefit of Skow’s initial priority date. Again, while Petitioner 

attempts to invalidate this assignment, Petitioner has not plead any causes of action that would open inquiry 

into the matter. 

Should this Board not find an implied license between Respondent and Skow, a bona fide plan to 

license the trademark that may be used as proof as intent to resume use of the mark. Vans, Inc. v. Branded, 

LLC, 2002 USPQ2d 742 (TTAB 2022). The similar testimonies from the two parties detailing their 

agreement for Respondent to take control of the TEEN EARTH mark is proof of a bona fide plan to license 

the mark. A bona fide license of a mark involves use of a mark by the licensee that inures to the benefit of 

the licensor. See Moreno v. Pro Boxing Supplies, Inc., 124 USPQ2d 1028, 1035 (TTAB 2017). The 

appointment of an inaugural titleholder in 2018 by Respondent benefited Skow in commercializing use of 

the Mark and bringing the TEEN EARTH Pageant to an international level. 

Respondent did not use the Mark in 2019 or 2020 due to the COVID-19 pandemic but resumed use 

in 2021 with a virtual pageant. As an initial matter, Respondent’s lack of operations during the pandemic 

should be classified as excusable non-use. Regardless, the virtual pageant held by Respondent in 2021 

shows that this lack of use occurred only over a two-year period, which is not sufficient to establish 

abandonment. Clark’s testimony that she was unaware of the 2021 virtual pageant is of little probative 

value. Her claim is self-serving and based on her own personal knowledge, which cannot be infallible. Even 

if Petitioner refuses to acknowledge this virtual competition, the TEEN EARTH mark was used in 2022 
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and an in-person TEEN EARTH pageant was planned in 2023. Moreover, sales are not the only way to 

show use in commerce – licensing and other commercial arrangements may be sufficient. The assignment 

of the TEEN EARTH Mark from Skow to Respondent in 2021 coupled with Respondent’s virtual pageant 

show resumption after only a two-year period of non-use, which is not sufficient for abandonment purposes.  

As Petitioner has failed to show non-use of the TEEN EARTH Mark for any consecutive three-

year period, Respondent is not required to otherwise show resumption or the intent to resume use of the 

Mark. Nevertheless, should this Board find that a period of non-use is established, Respondent’s advertising 

of its pageants, combined with the appointing of an inaugural titleholder in 2018 and the implied license 

between Respondent and Skow all show an intent by Respondent to continue use of the TEEN EARTH 

Mark. Hence, Petitioner has failed to establish its prima facie case for abandonment. 

 

C. Based on an Analysis of the DuPont Factors, Respondent’s TEEN EARTH Mark is 

Unlikely to Be Confused With Petitioner’s MISS EARTH and MISS EARTH USA 

Marks. 

The determination of the issue of likelihood of confusion is based on an analysis of all of 

the probative facts in evidence that are relevant to the factors set forth in In re E. I. DuPont de Nemours & 

Co., 177 USPQ 563 (CCPA 1973). These factors are: 

1. The similarity or dissimilarity of the marks in their entireties as to appearance, sound, 

connotation, and commercial impression. 

2. The similarity or dissimilarity and nature of the goods or services as described in an application 

or registration or in connection with which a prior mark is in use. 

3. The similarity or dissimilarity of established, likely-to-continue trade channels. 

4. The conditions under which and buyers to whom sales are made, i.e., "impulse" vs. careful, 

sophisticated purchasing. 

5. The fame of the prior mark. 
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6. The number and nature of similar marks in use on similar goods. 

7. The nature and extent of any actual confusion. 

8. The length of time during and the conditions under which there has been concurrent use without 

evidence of actual confusion. 

9. The variety of goods on which a mark is or is not used. 

10. The market interface between the applicant and the owner of a prior mark. 

11. The extent to which applicant has a right to exclude others from use of its mark on its goods. 

12. The extent of potential confusion. 

13. Any other established fact probative of the effect of use. 
 

DuPont, 177 USPQ at 567. DuPont clearly states that all evidence relating to the question of confusing 

similarity should be considered. Id.  

 

3. There is No Likelihood of Confusion Because the TEEN EARTH Mark is Dissimilar to the MISS 

EARTH and MISS EARTH USA Marks 

Under the first DuPont factor, marks are compared in their entireties for similarities in appearance, 

sound, connotation, and commercial impression. Stone Lion Cap. Partners, LP v. Lion Cap. LLP, 746 F.3d 

1317, 1321, 110 USPQ2d 1157, 1160 (Fed. Cir. 2014) (quoting Palm Bay Imps., Inc. v. Veuve Clicquot 

Ponsardin Maison Fondee En 1772, 396 F. 3d 1369, 1371, 73 USPQ2d 1689, 1691 (Fed. Cir. 2005)). This 

factor also includes consideration of the “strength” or “weakness” of the opposer’s mark.  

 

a. The Marks are Easily Distinguishable Because Petitioner’s MISS EARTH and 

MISS EARTH USA Marks are Weak 

 
In considering whether the similarity of the marks factor favors a finding of likelihood of confusion, a 

major issue is the strength of the cited mark. In re Max Cap. Grp. Ltd., 93 USPQ2d 1243, 1246 (TTAB 

2010). The Court of Appeals for the Federal Circuit (“CAFC”) and the Trademark Trial and Appeal Board 

(“TTAB”) have recognized that merely descriptive and weak designations may be entitled to a narrower 

scope of protection than an entirely arbitrary or coined word. See, e.g., Jack Wolfskin Ausrustung Fur 
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Draussen GmbH & Co. v. New Millennium Sports, S.L.U., 797 F.3d 1363, 1373, 116 USPQ2d 1129, 1136 

(Fed. Cir. 2015) (citing Juice Generation, Inc. v. GS Enters. LLC, 794 F.3d 1334, 1338-39, 115 USPQ2d 

1671, 1674 (Fed. Cir. 2015); Palm Bay Imps., 73 USPQ2d at 1693); Giersch v. Scripps Networks, Inc., 90 

USPQ2d 1020, 1026 (TTAB 2009); In re Box Sols. Corp., 79 USPQ2d 1953, 1957-58 (TTAB 2006); In re 

Cent. Soya Co., 220 USPQ 914, 916 (TTAB 1984).  

However, even a weak mark is entitled to protection against the registration of a similar mark for closely 

related goods or services. See King Candy Co. v. Eunice King’s Kitchen, Inc., 496 F.2d 1400, 1401 182 

USPQ 108, 109 (C.C.P.A. 1974); In re Chica, Inc., 84 USPQ2d 1845, 1850 (TTAB 2007); In re Colonial 

Stores, 216 USPQ 793, 795 (TTAB 1982). Indeed, “[t]he weaker an opposer's mark, the closer an applicant's 

mark can come without causing a likelihood of confusion and thereby invading what amounts to its 

comparatively narrower range of protection.” Juice Generation, 115 USPQ2d at 1674.; see also Palm Bay 

Imps., 73 USPQ2d at 1693 (“Evidence of third-party use of similar marks on similar goods is relevant to 

show that a mark is relatively weak and entitled to only a narrow scope of protection.”); In re Max Cap., 

93 USPQ2d at 1246 (even suggestive or weak marks are entitled to protection from the use of a very similar 

mark for legally identical services.). 

As a preliminary matter, Respondent will argue that Petitioner’s MISS EARTH and MISS EARTH 

USA marks are both conceptually and commercially weak, and thus entitled to a narrow scope of protection. 

This narrow scope must be considered when comparing Respondent’s Mark with Petitioner’s for any 

potential likelihood of confusion. 

 

i. Petitioner’s MISS EARTH and MISS EARTH USA Marks are Not Entitled to a 

Broad Scope of Protection Because they are Conceptually Weak 

 
Whether a trademark is classified as “strong” or “weak” is an important element in deciding whether a 

likelihood of confusion exists. Indep. Grocers' All. Distrib. Co. v. Potter-McCune Co., 404 F.2d 622, 160 

U.S.P.Q. 46 (C.C.P.A. 1968). Elements of a trademark may be “weak” if the elements are laudatory, 

descriptive, or if the elements are in common use by many other sellers in the market. Colgate-Palmolive 
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Co. v. Carter-Wallace, Inc., 432 F.2d 1400, 167 U.S.P.Q. 529 (C.C.P.A. 1970). 

A term is considered merely descriptive only if it forthwith conveys an immediate idea of a significant 

ingredient, quality, characteristic, function, feature, purpose, or use of the specified goods or services. 

T.M.E.P. §1209.01(b); see also In re MBNA Am. Bank, NA, 340 F.3d 1328 (Fed. Cir. 2003); In re 

Stereotaxis, Inc., 429 F.3d 1039 (Fed. Cir. 2005). In considering if a mark is merely descriptive, the 

determining authority is to consider what the mark would mean to the potential consumer when applied to 

subject goods. In this case, one would “consider established usages and associations” of what the prefix 

“miss” and the words “earth” and “USA” denote independently and then “compare that meaning with the 

associations of what the composite mark means to consumers.” In re Colonial Stores, Inc., 55 C.C.P.A. 

1049, 1051-1052 (C.C.P.A. 1968); In re Int’l Spike, Inc., 190 U.S.P.Q. 505 (T.T.A.B. 1976). In determining 

the descriptiveness of a term or mark comprising more than one element, as is the case here, it is permissible 

to consider the significance of each element separately in the course of evaluating the term or mark as a 

whole. See In re Hotels.com, L.P., 573 F.3d 1300, 1306 (Fed. Cir. 2009) (finding the mark hotels.com was 

merely descriptive since the terms “hotel” and “.com” in combination had meaning identical to common 

meaning of separate components); cf. In re Disc Jockeys Inc., 23 U.S.P.Q.2d 1715 (T.T.A.B. 1992) (where 

the “combination [of two descriptive terms] is such as to create a new and different commercial impression 

from…the separate components,” the mark is, at a minimum, suggestive.) Per In re Hotels.com, it is proper 

to consider the component parts of Petitioner’s Mark and determine whether the mark in its entirety takes 

on a new meaning.  

The term “Miss” is a title referring to a young, unmarried woman. Never married women between the 

ages of 18 and 26 are eligible to compete in Petitioner’s pageants. “Earth” refers to this planet in its entirety, 

and “USA” is an abbreviation for the United States of America, a country on Earth. Under the rules of 

Petitioner’s contest, the MISS EARTH USA title may be bestowed upon a young woman in the United 

States who has never been legally married. Likewise, the MISS EARTH title must be bestowed upon a 

young woman who has never been married but is an international title and thus includes the whole planet 

in its geographic scope. These combinations do not imbue the marks with inherent distinctiveness but rather 
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describe a fundamental characteristic of the services offered under the Marks. As integral parts of 

Petitioner’s services services, the “miss,” “earth,” and “USA” components, both separately and together, 

convey information about a significant quality, characteristic or feature of Petitioner’s services, thus 

meeting the definition of merely descriptive. The combination of the terms into a unitary mark does not 

change this conclusion. 

However, should the Board determine that Petitioner’s marks have acquired distinctiveness, are 

suggestive, or even arbitrary, this determination does not automatically make the marks “strong.” Even a 

mark held to be suggestive may be found weak under the first likelihood of confusion factor. See Estee 

Lauder Inc. v. The Gap, Inc., 108 F.3d 1503, 1509-11 (2d Cir. 1997). In Drackett, although the Board found 

no likelihood of confusion between ENDUST and DUSTOP for cleaning products, the Board held that 

"[t]he scope of protection afforded such highly suggestive marks is necessarily narrow." Drackett Co. v. H. 

Kohnstamm & Co., 404 F.2d 1399, 160 USPQ 407, 408 (CCPA 1969). Moreover, the prevalence of marks 

containing both a gendered title and a geographic indicator in the pageantry industry further limits the 

protections afforded to Petitioner. 

 

ii. Petitioner’s MISS EARTH and MISS EARTH USA Marks is Not Entitled to a 

Broad Scope of Protection Because it Exists in a Crowded Market 

 
It is well settled law that when a market is crowded with similar marks, marks using the same and 

similar names can be registered. If the common element of conflicting trademarks is a word that is “weak”, 

then this reduces the likelihood of confusion. Nestle's Milk Prods., Inc. v. Baker Imp. Co., 182 F.2d 193, 

86 U.S.P.Q. 80 (C.C.P.A. 1950). McCarthy on Trademarks explains that “[m]arks like ACME and 

NATIONAL, which are in common use by many sellers, are not entitled to the same scope of protection as 

strong marks....” because in such a crowd, customers will not likely be confused between any two of the 

crowd and may have learned to carefully pick out one from the other. 3 McCarthy, § 11.85-11.86 ; see also 

Miss World (UK) LDT. v. Mrs. Am. Pageants, 856 F.2d 1445, 1449 (9th Cir. 1988) (discussing a "crowded 

field of marks" and stating: "In such a crowd, customers will not likely be confused between any two of the 
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crowd and may have learned to carefully pick out one from the other.") Third-party use of a term in the 

marketplace may be offered as evidence of a term’s weakness and dilution with respect to a particular field 

and weighs in favor of narrowing the scope of its protection against subsequent applications. See General 

Mills, Inc. v. Kellogg Co., 824 F.2d 622, 626 (8th Cir. 1987) (“consumer confusion can be found unlikely 

if the mark’s components are so widely used that the public can easily distinguish slight differences in the 

marks, even if the goods are related.”); see also Pizza Inn, Inc. v. Russo, 221 USPQ 281, 283 (TTAB 1983); 

Palm Bay Imps., 73 USPQ2d at 1693. This is true even when a mark might otherwise be strong or 

“arbitrary.” Amstar Corp. v. Domino's Pizza, Inc., 615 F.2d 252, 260 (5th Cir. 1980) (although application 

of word "Domino" to sugar is arbitrary, mark enjoys only limited protection beyond sugar and related food 

products in part because the word "Domino" is extremely common). 

In a case very similar to this one, Miss World (UK) LDT. v. Mrs. America Pageants, 856 F.2d (9th 

Cir. 1988), the court found no likelihood of confusion. In Miss World UK, the petitioner argued that their 

mark MRS.WORLD is likely to be confused with MRS. OF THE WORLD, but the district court and 

appellate court did not agree. Factors that were determinative in that case include the weakness of the mark 

and the dissimilarity in their appearance and commercial impression. With regards to the weakness of the 

mark the court found the beauty pageant industry to be a crowded field and when “a mark which is hemmed 

in on all sides by similar marks on similar goods cannot be very 'distinctive'. It is merely one of a crowd of 

marks. In such a crowd, customers will not likely be confused between any two of the crowd and may have 

learned to carefully pick out one from the other." 856 F.2d at 1449. 

Evidence of third-party use of similar marks on similar goods (services) is relevant to show that a 

mark or features of a composite mark are weak and entitled to only a narrow scope of protection. Palm Bay 

Imps, 73 USPQ 2d 1689. The strength or weakness of an element of a mark is a key consideration and is 

connected to the number and nature of similar marks in use on similar goods (services). DuPont, 177 USPQ 

at 567. Furthermore, “extensive evidence of third-party use and registrations is ‘powerful on its face,’ even 

where the specific extent and impact of the usage has not been established.” Jack Wolfskin, 116 USPQ 2d 

at 1136, quoting Juice Generation, 115 USPQ 2d 1671, in which the Court referenced twenty-six third 
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party uses. 

Petitioner submitted eight U.S. trademark registrations (8) containing the combination of a title and 

a geographic indicator for pageants in Classes 035 and 041 into evidence. (Stafford Decl., 33 TTABVUE 

Exs. B, C, J, K). Those registrations have been properly introduced into evidence through Respondent’s 

testimony declaration. These are a mere fraction of the numerous registered marks for pageants combining 

a gendered title with a geographic indicator, but indicate a high degree of similarity in the marks. Petitioner 

owns MISS EARTH, while Respondent owns MS. EARTH and MRS EARTH,  and the parties have 

previously agreed that there was no likelihood of confusion between those marks. Similarly, in the United 

States there are a Mrs. America, Ms. America, Miss Teen America and Ms. America – all operated by 

different organizations, while on an international level there are Mrs. World, Miss World, Ms. World, and 

Teen World, as well as Miss Globe, Mrs. Globe, and Ms. Globe, all operated by different organizations. 

Registrations are widely recognized as evidence that the Trademark Office, by registering multiple 

marks with a common term, believed that the identical portions of the composite marks were weak and not 

likely to cause confusion. 3 J Thomas McCarthy, McCarthy on Trademarks and Unfair Competition, § 

11:90 (5th Ed. 2020) Rocket Trademarks Pty Ltd. v. Phard S.p.A., 98 U.S.P.Q.2d 1066, 1075 (T.T.A.B. 

2011) (no confusion was likely between senior ELEMENT and junior ZU ELEMENTS for apparel because 

third party registrations evidenced that “element” was suggestive of clothing). The numerous listed third-

party registrations, showing nearly identical marks for pageantry services from different owners, serve as 

compelling evidence that while Respondent and Petitioner’s marks contain a similar element, individuals 

viewing Petitioner’s marks are likely to be inundated with similar marks. Hence, the combination of a 

gendered title and a geographic indicator is significantly diluted in the pageantry industry, and in this 

context, Petitioner’s marks create little source identifying significance that could contribute to any 

likelihood of confusion. Put another way, a mark surrounded by similar marks on similar goods cannot be 

considered “highly distinctive.” McCarthy on Trademarks and Unfair Competition, (5th Ed. 2020). The 

above-identified registrations clearly demonstrate that the combination of a title and geographic indicator 

is commonly used for pageantry services and thus holds only minimal value in identifying a specific source. 
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Indeed, each of the listed Registrations show marks used in association with pageants, making them 

highly probative of the weakness of Petitioner’s Mark. See Amstar Corp., 615 F.2d at 260 (although mark 

for sugar and sugar-related products of plaintiff is distinctive and well-known, existence of seventy-two 

third-party registrations of same mark in connection with food products demonstrates that strength of mark 

is limited to particular use to which plaintiff already has put it); cf. Nat’l Cable Telev. Assoc. v. Am. Cinema 

Editors, Inc., 937 F.2d 1572, 1579-80 (Fed. Cir. 1991) (although frequent third-party registrations may 

reduce the strength of a common mark, they do not do so if they "are [not] nearly as closely related to the 

activities of the parties as the virtually identical uses of [the marks by] the parties are to each other"). 

Moreover, third party registrations may also be used in the manner of dictionary definitions, to 

show that a term has been adopted because it has significance in a particular industry. See In re Morinaga 

Nyugyo Kabushiki Kaisha, 120 USPQ2d 1738, 1745 (TTAB 2016) (“[T]hird-party registrations are relevant 

evidence of the inherent or conceptual strength of a mark or term because they are probative of how terms 

are used in connection with the goods or services identified in the registrations.”); Mead Johnson & Co. v. 

Peter Eckes, 195 USPQ 187 (TTAB 1977). The widespread adoption and utilization of the combination of 

a title and geographic indicator within the context of pageant services unequivocally indicates its 

desirability and suitability in conveying the intended purpose of the services. The significant number of 

users and registrants embracing this formation signifies an industry standard that would not exist if the 

pairing lacked inherent appeal and relevance in those domains. Consequently, the prevalence of third-party 

utilization and registration of the title-indicator combination, as demonstrated above, substantiates its 

intrinsic connection to trade. 

In support of its conceptual strength, Petitioner relies on the extensive use of its marks to show 

acquired distinctiveness. However, nothing in the record establishes that such distinctiveness has been 

acquired by either Mark. Petitioner’s discussion of its relative fame is likewise unpersuasive as Petitioner’s 

revenue and spending figures are offered without any means of comparison. Without comparative numbers 

or market share percentages, it is difficult to place the supposed success or renown of Petitioner’s marks 

into context. Bose Corp. v. QSC Audio Prods. Inc., 293 F.3d 1367, 63 USPQ2d 1303, 1309 (Fed. Cir. 2002).  
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The use by numerous third parties in a market desensitizes consumers to the use of the term by 

reducing the individual distinctiveness of similar marks and making confusion unlikely. See General Mills, 

Inc. v. Health Valley Foods, 24 U.S.P.Q.2d 1270, 1277 (T.T.A.B. 1992) (when evaluating breakfast cereals 

high in fiber, there was no likely confusion between FIBER ONE and FIBER 7 FLAKES, due in part that 

the field of “FIBER” composite marks for food was crowded, allowing consumers to distinguish between 

the other composite portions of the marks.). This is true even though many of the listed marks are composite 

marks. In Petro Stopping, the Board held that “because of the wide use and registration of PETRO as part 

of composite trademarks, the term “Petro” is … extremely dilute and entitled to a weak scope of 

protection… in light of the considerable number of federally registered trademarks using the term PETRO, 

and the extent of its use by businesses generally, the strength of [plaintiff’s] marks must be understood to 

be confined to the field for which they are registered.” Petro Stopping Ctrs., L.P. v. James River Petrol., 

Inc., 130 F.3d 88, 44 USPQ2d 1921 (4th Cir. 1997); see Amstar Corp., 615 F.2d at 260 ("The third-party 

uses and registrations discussed above merely limit the protection to be accorded plaintiff's mark outside 

the uses to which plaintiff has already put its mark."). 

As in Petro Stopping, the numerous cited registrations demonstrate that Petitioner’s MISS EARTH 

and MISS EARTH USA exist in a sea of other users of a title-geographic indicator phrase for pageant 

services, and consumers can and will easily distinguish between the different users of the mark. Petitioner 

exists in a market filled with other users of similar marks. This market saturation indicates that consumers 

are desensitized to the individual distinctiveness of these marks, and as a result, Petitioner’s scope of 

protection in its Marks must necessarily be limited. 

b. The Marks are Easily Distinguishable Because TEEN EARTH Differs from 

MISS EARTH and MISS EARTH USA in Sight, Sound, Appearance, 

Connotation, and Commercial Impression 

 
As previously established, the weak nature of Petitioner’s Mark restricts Petitioner’s scope of 

protection and rights in that Mark to enforcement against junior users with “substantially identical notation 

and/or to the subsequent use and registration thereof for substantially similar goods.” T.M.E.P. § 
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1207.01(b)(ix). In considering whether Respondent’s Mark uses a “substantially identical notation,” the 

marks are to be compared in their entireties as to their appearance, sound, connotation, and commercial 

impression. On the sum of these factors, there is no likelihood of confusion between Respondent’s TEEN 

EARTH and Petitioner’s MISS EARTH and MISS EARTH USA. 

Again, and for completeness, Respondent notes that should the Board not find Petitioner’s marks 

to be weak, this factor is still relevant. The mere fact that two trademarks contain a common element does 

not in itself create a likelihood of confusion. This is true even if the trademarks at issue are used in relation 

to identical goods and services. See Champagne Louis Roederer S.A. v. Delicato Vineyards, 148 F.3d 1373, 

4714 U.S.P.Q.2d 59 (Fed. Cir. 1998) (not confusingly similar: CRISTAL and CRYSTAL CREEK, both for 

alcoholic beverages); J. Wiss & Sons Co. v. Gee Whiz Tool Corp., 364 F.2d 910, 150 U.S.P.Q. 583 (6th Cir. 

1966) (not confusingly similar: WIZZ and GEE WHIZ, both for garden tools); In re Farm Fresh Catfish 

Co., 231 U.S.P.Q. 495 (T.T.A.B. 1986) (not confusingly similar: BOBBER for fish and CATFISH 

BOBBERS for restaurant services); In re Hearst Corp., 982 F.2d 494, 25 U.S.P.Q. 2d (BNA) 1238 (Fed. 

Cir. 1992) (not confusingly similar: VARGAS and VARGA GIRL, both for calendars). 

Petitioner’s cursory and conclusory review of this factor is misguided for several reasons. First, 

Petitioner’s focus on Respondent’s inclusion of the common term EARTH in Respondent’s mark is 

improper. The Board has routinely found that likelihood of confusion cannot be presumed between marks, 

even where a mark comprises the whole of another mark, and even where the goods at issue are 

related. Coca-Cola Bottling Co. v. Joseph E. Seagram & Sons, Inc., 526 F.2d 556, 188 USPQ 105 (CCPA 

1975). See, e.g., S.C. Johnson & Sons, Inc. v. Johnson, 266 F.2d 129, 121 U.S.P.Q. 590 (1959) (JOHNSON 

and JOHNSON PRODUCTS CO. are not confusingly similar); Clayton Mark & Co. v. Westinghouse Elec. 

Corp., 356 F.2d 943, 53 C.C.P.A. 951, 148 U.S.P.Q. 672 (C.C.P.A. 1964) (not confusingly similar: MARK 

75 for electrical circuit breakers and MARK for electrical conduits); Colgate-Palmolive, 167 U.S.P.Q. 529 

(not confusingly similar: PEAK and PEAK PERIOD); Lever Bros. Co. v. Barcolene Co., 463 F.2d 1107, 

59 C.C.P.A. 1162, 174 U.S.P.Q. 392 (C.C.P.A. 1972) (not confusingly similar: ALL and ALL 

DISWASHER ALL, FLUFFY ALL, COLD WATER ALL); Application of Ferrero, F.2d 1395, 178 
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U.S.P.Q. 167 (C.C.P.A. 1973) (not confusingly similar: TIC TAC and TIC TAC TOE; Conde Nast Publ’ns, 

Inc. v. Miss Quality, Inc., 507 F.2d 1404, 184 U.S.P.Q. 422 (C.C.P.A. 1975) (not confusingly similar: 

VOGUE and COUNTRY VOGUE); Plus Prod. v. General Mills, Inc., 188 U.S.P.Q. 520 (T.T.A.B. 1975) 

(not confusingly similar: PROTEIN PLUS and PROTEIN); Lever Bros. Co. v. Am. Bakeries Co., 693 F.2d 

251, 216 U.S.P.Q. 177 (2d. Cir. 1982) (not confusingly similar: AUTUMN GRAIN and AUTUMN).  

This focus improperly dissects Respondent’s TEEN EARTH mark. A trademark “should not be 

split up into its component parts and each part then compared with parts of the conflicting mark to determine 

the likelihood of confusion. It is the impression which the mark as a whole creates on the average reasonably 

prudent buyer and not the parts thereof which is important." McCarthy, supra at § 23:15 (emphasis added). 

It is a violation of this "anti-dissection" rule to focus upon the "prominent" feature of a mark and not upon 

the mark in its totality. Id; see Franklin Mint Corp. v. Master Mfg. Co., 667 F.2d 1005, 212 USPQ 233, 234 

(CCPA 1981) (“It is axiomatic that a mark should not be dissected and considered piecemeal; rather, it must 

be considered as a whole in determining likelihood of confusion”). Rather, each case requires consideration 

of the effect of the entire mark including any term in addition to that which closely resembles the opposing 

mark. Rockwood Chocolate Co. v. Hoffman Candy Co., 372 F.2d 552, 152 U.S.P.Q. 599 (C.C.P.A. 1967). 

Moreover, in a likelihood of confusion analysis, “the question is not whether people will confuse 

the marks, but whether the marks will confuse people into believing that the goods they identify come from 

the same source.” In re West Point-Pepperell, Inc., 468 F.2d 200, 175 USPQ 558 (C.C.P.A. 1972). Hence, 

“the proper test is not a side-by-side comparison of the marks, but instead whether the marks are sufficiently 

similar in terms of their commercial impression such that persons who encounter the marks would be likely 

to assume a connection between the parties.” Coach Servs. Inc. v. Triumph Learning LLC, 668 F.3d 1356, 

101 USPQ2d 1713, 1721 (Fed. Cir. 2012). In Miss World (UK), Ltd., the court considered the saturated 

market in evaluating the proximity of the marks, and found that “Examined in the context of the industry, 

"Miss World" and "Mrs. of the World" are no more similar as to sight, sound, and meaning than the marks 

used by all other pageants, such as Miss America, Mrs. America, Miss U.S.A., Miss Universe, and Miss 

California. It defies common sense to declare that "Mrs. of the World" will be confused  with "Miss World" 
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in an industry where all of the marks in use require consumers to make equally fine distinctions in order for 

any of the marks to have specific source identity.” 856 F.2d at 1451; Alpha Indus., Inc. v. Alpha Steel Tube 

& Shapes, Inc., 616 F.2d 440, 444 (9th Cir. 1980). The same logic should apply in the present case. 

In a proper comparison of the marks in their entireties considering the market circumstances, 

Respondent’s TEEN EARTH is significantly different from Petitioner’s MISS EARTH and MISS EARTH 

USA. 

 

i. Respondent’s TEEN EARTH Mark is Distinguishable from Petitioner’s MISS 

EARTH and MISS EARTH USA Marks in its Appearance 

 
Respondent’s TEEN EARTH is visually distinct from Petitioner’s MISS EARTH and MISS 

EARTH USA. Respondent’s mark must be considered in its entirety “including any term in addition to that 

which closely resembles the opposing mark.” Rockwood, 152 U.S.P.Q. 599 (C.C.P.A. 1967) (emphasis 

added). Hence, although Respondent’s Mark and Petitioner’s Marks share the common term EARTH, 

Respondent has added distinguishing matter to the beginning of the mark; the distinguishing characteristic 

of Respondent’s Mark is its prefix. Consumers are generally more inclined to focus on the first word, prefix, 

or syllable in any trademark or service mark. See Palm Bay Imps., 73 USPQ2d at 1692 (“VEUVE . . . 

remains a ‘prominent feature’ as the first word in the mark and the first word to appear on the label”); In re 

Integrated Embedded, 102 USPQ2d 1504, 1513 (TTAB 2016) (“[T]he dominance of BARR in [a]pplicant’s 

mark BARR GROUP is reinforced by its location as the first word in the mark.”); Presto Prods., Inc. v. 

Nice-Pak Prods., Inc., 9 USPQ2d 1895, 1897 (TTAB 1988) (“it is often the first part of a mark which is 

most likely to be impressed upon the mind of a purchaser and remembered” when making purchasing 

decisions); Century 21 Real Estate Corp. v. Century Life of Am., 970 F.2d 874, 23 USPQ2d 1698, 1700 

(Fed. Cir. 1992) (upon encountering the marks, consumers will first notice the identical lead word). 

 

ii. Respondent’s TEEN EARTH Mark is Distinguishable from Petitioner’s MISS 

EARTH and MISS EARTH USA Marks in its Sound 

 
Similarly, Respondent’s TEEN EARTH Mark is aurally distinct from Petitioner’s MISS EARTH 
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and MISS EARTH USA marks. Specifically, TEEN EARTH is a two word phrase of two syllables, while 

MISS EARTH USA is three words comprised of five syllables. See Hornady Mfg. Co. v. Doubletap, 

Inc., 746 F.3d 995 (10th Cir. 2014) (no likelihood of confusion between words containing a different 

number of syllables). Moreover, Respondent’s TEEN prefix adds a distinct aural component from the MISS 

prefix used by Petitioner, which changes both the sound and cadence of the phrases. Universal Money Ctrs., 

Inc. v. Am. Tel. &Tel. Co., 22 F.3d 1527, 1531 (10th Cir. 1994) (finding dissimilarity where “the marks 

have different sounds and cadences.”).  

In AH Sportswear v. Victoria's Secret Stores, 237 F.3d 198 (3d Cir. 2000), the Third Circuit upheld 

the District Court’s determination that MIRACLESUIT and THE MIRACLE BRA were distinct from one 

another on an aesthetic level. Despite sharing the term MIRACLE, the marks contained a different number 

of syllables, and the last syllable of each differed. Moreover, MIRACLESUIT was a single word, whereas 

THE MIRACLE BRA was three discrete words. Id. Together, these facts led to a holding that the marks 

sounded different from one another. The facts in the present case are identical. As in AH Sportswear, the 

present case concerns marks of a different number of words and syllables, and with distinct last syllables. 

Respondent respectfully asks the Board to likewise determine that the marks in the present case are 

phonetically dissimilar. 

 

iii. Respondent’s TEEN EARTH Mark is Distinguishable from Petitioner’s MISS 

EARTH and MISS EARTH USA Marks in its Connotation and Commercial 

Impression 

 
As discussed in section A.1.a, supra, the descriptive connotation of Petitioner’s MISS EARTH and 

MISS EARTH USA Marks is well established. Petitioner’s mark references the primary definition of the 

included terms; they indicative of pageants for young, unmarried women with the geographic designation 

of the Earth and the United States, respectively. In contrast, Respondent’s Mark TEEN EARTH indicates 

to consumers that consumers that its pageants are open to teenagers of either gender. This difference 

immediately indicates that eligible contestants for Respondent’s pageant could not enter Petitioner’s 

pageants, and vice versa. 
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The Board has previously held that differing connotations can be determinative in precluding a 

likelihood of confusion, even in the instance of identical marks (not at issue here). Revlon, Inc. v. Jerrell, 

Inc., 713 F. Supp. 93, 11 U.S.P.Q. 2d 1612, 1616 (S.D.N.Y. 1989) (No likelihood of confusion because the 

meaning and connotation of the marks THE NINES and INTO THE NINETIES are not related. THE 

NINES suggests the number nine, or nine of something in a group. INTO THE NINETIES is a reference to 

the decade of the 1990's, and more generally the future; Plaintiff's motion for preliminary injunction is 

denied.); citing Clarks of England, Inc. v. Glen Shoe Co., 465 F. Supp. 375, 379, 209 USPQ 852, 854-55, 

(S.D.N.Y. 1960) (TREK and STAR TREK for shoes; TREK connotes hiking across the Himalayas; STAR 

TREK connotes space travel.); T.M.E.P. § 1207.01(b)(v). For example, Champagne Louis Roederer held 

that CRISTAL for champagne was not confusingly similar to CRYSTAL CREEK for wine because the 

former referred to. It is the combination of terms that creates the full commercial impression of both 

Petitioner and Respondent’s services. "The commercial impression of a trade-mark is derived from it as a 

whole, not from its elements separated and considered in detail.” Dranoff-Perlstein Assoc. v. Sklar, 967 

F.2d 852, 861 (3d Cir. 1992).  

Indeed, the determining factor here is not what the TEEN EARTH, MISS EARTH, and MISS 

EARTH USA Mark connote, but whether Respondent’s Mark creates an impression dissimilar from that of 

Petitioner’s. Recot, Inc. v. M.C. Becton, 214 F.2d 1322, 54 USPQ2d 1894, 1890 (Fed. Cir. 2000); Visual 

Information Inst., Inc. v. Vicon Indus. Inc., 209 USPQ 179 (TTAB 1980). In this, Respondent has 

succeeded. As illustrated above, it is clear that Respondent’s TEEN EARTH presents a unique impression 

when compared to Petitioner’s MISS EARTH and MISS EARTH USA, and that consumers will not confuse 

the two or believe that they are related. 

If the trademarks at issue are not similar as to appearance, sound, connotation, and commercial 

impression, then no confusion in likely. Kellogg Co. v. Pack'em Enters., 951 F.2d 330, 21 USPQ2d 1142 

(Fed. Cir. 1991). As explained in the preceding sections, Respondent’s TEEN EARTH is dissimilar to 

Petitioner’s MISS EARTH and MISS EARTH USA in each of these fashions. As such, this factor weighs 

strongly in Respondent’s favor.  
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One factor in the DuPont test can be dispositive, and Respondent respectfully asserts this is the 

case here. Champagne Louis Roederer, 4714 USPQ2d at 61 (even “one DuPont factor may be dispositive 

in a likelihood of confusion analysis, especially when that single factor is the dissimilarity of the marks”). 

Respondent believes it should succeed on this factor alone – but for the sake of completeness, Respondent 

will analyze the other factors in the test.  

4. There is No Likelihood of Confusion Because Respondent and Petitioner Offer Distinguishable Goods 

and/or Services through Different Channels 

Trademark cases involving the issue of likelihood of confusion must be decided based on the 

respective descriptions of goods and services. Paula Payne Prods. v. Johnson Publ’g Co., 473 F.2d 901, 

177 USPQ 76, 77 (CCPA 1973); Octocom Sys. Inc. v. Houston Computs. Svcs. Inc., 918 F.2d 937, 16 

USPQ2d 1783, 1787 (Fed. Cir. 1990) (where Opposer has pleaded a registration, relatedness is analyzed 

by reference to the express wording of the involved application and registration); In re Elbaum, 211 USPQ 

639, 640 (TTAB 1981) (citing Kalart Co. v. Camera-Mart, Inc., 119 USPQ 139 (CCPA 1958)). But if an 

identification of services is technical or vague and requires clarification, extrinsic evidence may be 

considered to determine the meaning of the identification. Edwards Lifesci., 94 USPQ2d at 1410, citing In 

re Trackmobile, 15 USPQ2d 1152, 1154 (TTAB 1990). 

Here, although Petitioner and Respondent both use their marks for “entertainment in the nature of 

beauty pageants,” there is no per se rule that goods or services sold in the same field or industry are similar 

or related for purposes of likelihood of confusion. See Cooper Indus., Inc. v. Repcoparts USA, Inc., 218 

USPQ 81, 84 (TTAB 1983); Lloyd’s Food Prods., Inc. v. Eli’s, Inc., 987 F.2d 766, 25 USPQ2d 2027 (Fed. 

Cir. 1993) (reversing likelihood of confusion cancellation of LLOYD’S for barbecued meats based on 

LLOYD’s for restaurant). Instead, the external circumstances of pageant eligibility must be considered. See 

Harvey Hubbell, Inc. v. Tokyo Seimitsu Co., 188 U.S.P.Q. 517, 520 (T.T.A.B. 1975) (“In determining 

whether products are identical or similar, the inquiry should be whether they appeal to the same market, not 

whether they resemble each other physically or whether a word can be found to describe the goods of the 

parties.”).  
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Here, Respondent’s TEEN EARTH is open to participants under the age of 18, while Petitioner’s MISS 

EARTH pageants require competitors to be at least 18 years of age. Further, Petitioner, a self-proclaimed 

titan in the beauty pageant industry, hosts pageants of a significantly greater size than Respondent. The 

cash prize awarded to Petitioner’s titleholders, which is not a feature of Respondent’s pageants, likewise 

indicates a distinction in prestige. Hence, although the services are similar, they are distinct and non-

overlapping. When encountered by their relevant consumers, namely beauty pageant participants, these 

distinctions are sufficient to separate Petitioner’s programs from those offered by Respondent. This is 

relevant because consideration is given not only to the marks, but the goods and the whole situation as it 

bears on their distribution in the market. Witco Chem. Co. v. Whitfield Chem. Co., 418 F.2d 1403, 164 

USPQ 43 (CCPA 1969). If the goods or services in question are not related or marketed in such a way that 

they would be encountered by the same persons in situations that would create the incorrect assumption 

that they originate from the same source, then, even if the marks are identical, confusion is not likely. See, 

e.g.,Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d 1356, 1371, 101 USPQ2d 1713, 1723 (Fed. Cir. 

2012). This is the case here because the non-overlapping eligibility requirements mean that the Parties 

market to distinct groups. And although Respondent’s teenaged participants may go on to enter Petitioner’s 

adult competitions, the saturated market of similar pageant marks suggests the ability of consumers to 

distinguish. See Sports Auth. Mich., Inc. v. PC Auth., Inc., No. 91113785 page 40 (T.T.A.B. Apr. 16, 2002) 

(“There is nothing in the record, however, to suggest that merely because the same consumer may purchase 

these items, such consumer would consider the goods as likely to emanate from the same source or have 

the same sponsorship.”) 

5. There is no Likelihood of Confusion Because Respondent Markets to Sophisticated, Careful 

Purchasers 

“If likelihood of confusion exists, it must be based on the confusion of some relevant person; i.e., a 

customer or purchaser.” Astra Pharm., v. Beckman Instruments, 718 F.2d 1201, 220 USPQ (BNA) 786, 

790 (1st Cir. 1983), citing Pignons S. A. de Mecanique v. Polaroid Corp., 657 F.2d 482, 489 (1st Cir. 1981); 

Fisher Stoves, Inc. v. All Nighter Stove Works, 626 F.2d 193, 194 (1st Cir. 1980). Beauty pageants are not 
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the province of general consumers; they are competitions that require a serious commitment from 

participants in terms of time, dedication, and money. On top of an entry fee, participants must also purchase 

multiple outfits, develop a talent, and are frequently required to travel. Hence, the relevant consumer in this 

inquiry is not a member of the general public, but a knowledgeable pageant participant. 

In choosing to participate in a pageant, a contestant must consider the eligibility requirements, which 

may include an age range, a gender, a residence requirement, and a specific marital status. It would be a 

waste to attempt to enter a pageant for which one was not eligible. As both Dr. Corrine Devin (“Devin”) 

and Tenerowitz have testified, these distinctions, which seem impenetrable to general consumers, are easily 

navigated by those in the pageant industry. Indeed, consumers typically exercise a great degree of care 

when the cost of a product or service is high, or when they must seek out a product for consumption. See 

Sally Beauty Co., Inc. v. Beautyco, Inc., 304 F.3d 964, 975, 64 U.S.P.Q.2d 1321 (10th Cir. 2002), citing 

Heartsprings, Inc. v. Heartspring, Inc., 143 F.3d 550, 46 U.S.P.Q 2d 1481 (10th Cir. 1998). A consumer 

exercising a high degree of care in selecting a product or service reduces the likelihood of confusion. Id. 

Pageant participants, who must determine their eligibility and commit large amounts of time and money to 

competing, are exercising care and sophistication in these decisions. Hence, this factor must favor 

Respondent. 

6. There is No Likelihood of Confusion Because Consumers Will Easily Recognize the Differences 

between Respondent’s Mark and Petitioner’s Well-Known MISS EARTH and MISS EARTH USA 

Marks 

Petitioner claims that its MISS EARTH and MISS EARTH USA Marks are commercially famous for 

purposes of likelihood of confusion. Indeed, Petitioner has submitted evidence that its Marks are globally 

recognized in connection with the services for which they are registered. However, the evidence submitted 

by Petitioner, showing revenues and expenditures, has little probative value for false association purposes. 

These figures do not indicate that they are specific to the United States, and as Petitioner offers pageants in 

at least 80 countries, the breakdown of these figures is unknown, and Respondent cannot be tasked with 

discerning where those expenditures took place. See New Era Cap Co., Inc. v. Pro Era, LLC, 2020 USPQ2d 

10596 at*10 (TTAB 2020) (“Because Opposer failed to break down sales and expenditures for the United 
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States alone, the probative value of this evidence to prove commercial strength or fame is diminished”); N. 

Face Apparel Corp. v. Sanyang Indus., 116 USPQ2d 1217, 1225 (TTAB 2015) (denying fame in part 

because advertising expenditures were not limited to the United States); Blue Man Prods. Inc. v. Tarmann, 

75 USPQ2d 1811, 1817 (TTAB 2005) (failure of evidence to show sales revenue and advertising 

expenditures).  

Moreover, Respondent submits that any recognition of Petitioner’s marks serves to further distinguish 

Respondent from Petitioner. “The fame of a mark cuts both ways with respect to likelihood of confusion. 

The better known it is, the more readily the public becomes aware of even a small difference.” B.V.D. 

Licensing Corp. v. Body Action Design, 846 F.2d 727, 729 (Fed. Cir. 1988). In B.V.D. Licensing, the Court 

held that the B.V.D. Mark was so famous and well-known that consumers would immediately recognize 

and distinguish the Opposed B.A.D. Mark as belonging to a different and unrelated entity. The same logic 

applies in the present case. If Petitioner’s MISS EARTH and MISS EARTH USA Marks are as famous and 

distinctive as Petitioner contends, particularly in a sea of similar marks for identical services, consumers 

should quickly and easily recognize any divergence from those marks as belonging to an unaffiliated entity. 

As discussed previously, see Section A.1.b, supra, Respondent’s Mark is distinct not only via the inclusion 

of additional literal elements, but exists in a crowded market where minimal differences in the marks are 

significant. See also Gulf States Paper Corp. v. Crown Zellerbach Corp., 417 F.2d 795, 57 CCPA 720, 163 

USPQ 589 (1969) (CZ not confusingly similar to E-Z where CZ stands for “Crown Zellerbach” and E-Z 

stands for “easy”). 

7. There is no Likelihood of Confusion Because the Marks have Coexisted for Six Years 

Although actual confusion is not necessary for a likelihood of confusion finding, it is specifically 

addressed as a factor by the Du Pont court, both on its own and in relation to the period of concurrent use,  

and thus the lack of any such confusion during Applicant’s lifespan is highly suggestive of a finding in 

Applicant’s favor. 476 F.2d at 1361. The Board has held that while proof of actual confusion is not 

necessary to show a likelihood of confusion, the absence of any evidence of actual confusion over a 

substantial period of time — here, approximately six years — creates a strong inference that there is no 
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likelihood of confusion. See Scotch Whisky Ass'n v. Majestic Distilling Co., Inc., 958 F.2d 594, 598 (4th 

Cir. 1992). 

Though testimony from both sides establishes that some confusion may exist, Tenerowitz and 

Devin both indicate that this confusion occurs among similar pageant marks generally, rather than between 

Respondent and Petitioner. Although Clark indicates she is aware of some actual confusion, the exhibits to 

her testimony indicate that this confusion was between the MISS EARTH Marks of Petitioner and the MS 

and MRS EARTH Marks of Respondent and did not involve the TEEN EARTH Mark. These vague and 

attenuated incidents are not probative of a likelihood of confusion. Scott Paper Co. v. Scott’s Liquid Gold, 

Inc., 589 F.2d 1225, 1231 (3d Cir. 1978) (nineteen misdirected letters over four years weighed against 

finding of confusion); Nippondenso Co. v. Denso Distribs., Civ. No. 86-3982, 1987 WL 10703 at *5 

(E.D.Pa. May 11, 1987) ("The weight attributed to instances of actual confusion depends to some extent 

upon the circumstances of the case, including the volume of sales of the goods involved. If isolated instances 

of actual confusion result from the sale of a substantial number of goods, the weight given to the evidence 

of actual confusion is markedly reduced.") (citing Scott Paper Co., 589 F.2d at 1225); A H Sportswear Inc. 

v. Victoria’s Secret Stores, Inc., 237 F.3d 198, 227 (3d Cir. 2000) ("isolated" instances of confusion 

insufficient to support finding of likely confusion). Given the large number of emails, customer inquiries, 

and other communications that Petitioner and Respondent likely receive, these isolated alleged instances of 

confusion counsel against a finding of likely confusion. 

Moreover, any actual confusion between the parties can be attributed to actions taken by Clark on 

behalf of Carousel by her improperly mingling the titles and logos of Respondent and Petitioner. Hence, 

Petitioner must be prohibited by the doctrine of unclean hands from asserting actual confusion as a factor 

in its favor. 

8. There is no Likelihood of Confusion Because any Potential Confusion is de Minimus 

Only when a situation suggests that there is a practical likelihood of such confusion, mistake or 

deception as would cause damage does the balance tip in favor of the registrant. In re Massey-Ferguson 

Inc., 222 USPQ 367, 368 (TTAB 1983) (quoting Witco Chem. Co., 164 USPQ at 44), for the proposition 
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that, “[w]e are not concerned with mere theoretical possibilities of confusion, deception or mistake or with 

de minimis situations but with the practicalities of the commercial world, with which trademark laws 

deal.”). Mere speculation cannot provide the basis for a finding of confusion; the standard must be greater 

than a scintilla of a possibility.  

For this factor to favor the Petitioner, a probability of confusion, not a mere possibility, must 

exist. See Gruner + Jahr USA Publ’g v. Meredith Corp., 991 F.2d 1072, 1077 (2d Cir. 1993); see also Estee 

Lauder, 108 F.3d at 1510 ("Likelihood of confusion means a probability of confusion; `it is not sufficient 

if confusion is merely "possible."'") (quoting McCarthy, supra at § 23:2. A probability of confusion may 

be found when a large number of purchasers likely will be confused as to the source of the goods in 

question. Streetwise Maps, Inc. v. VanDam, Inc., 159 F.3d 739, 743 (2d Cir. 1998). In the present case, the 

minimal instances of “actual” confusion either concern the pageant industry generally or were caused by 

actions taken by Clark on behalf of Petitioner. Furthermore, any potential confusion is unlikely given the 

differences in the goods and the sophistication of the target consumers. Nothing on the record indicates any 

potential confusion that would cause harm to the Petitioner. As such, this factor must either favor 

Respondent, or be found neutral. 

9. There is no Likelihood of Confusion Because the Parties have Mutually Asserted This Fact Previously 

DuPont also considered the “market interface” between the parties. 476 F.2d at 1361. This factor 

looks to see if there was a consent to register or use, whether the parties have agreed to limit confusion, any 

assignment of the marks, and laches or estoppel attributable to the senior user. Buzz Seating, Inc. v. Encore 

Seating, Inc., No. 1:16-cv-1131 (S.D. Ohio June 15, 2017). The Coexistence Agreement between the parties 

is thus relevant here, as it indicates first that the parties agreed confusion would be unlikely, and second 

sets out terms through which confusion would be diminished. The Coexistence Agreement prohibits 

Petitioner from using the terms Ms. or Mrs. in connection with Earth for a pageant, and likewise prohibits 

Respondent from using Miss in connection with Earth for the same purposes. The agreement does not 

prohibit the parties from using other Earth-formative marks. To distinguish the MISS, MS., and MRS. 

pageants, Petitioner and Respondent agreed to non-overlapping eligibility requirements for competitors, 
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specifically, permissible age ranges and marital statuses for each. Although the TEEN EARTH mark was 

not contemplated by this Agreement, Respondent’s TEEN EARTH is similarly limited to non-overlapping 

eligibility requirements by restricting participants to those under eighteen years of age.  

Petitioner bases its argument in large part on alleged breaches of this agreement by Respondent. 

This both fails to consider Petitioner’s own breaches, and more importantly, is a contractual matter outside 

the jurisdiction of this Board. The only relevance of the prior Coexistence Agreement is that it shows the 

previous agreement of the parties concerning the lack of confusion between the marks. In failing to prohibit 

Respondent from using or registering the terms TEEN and EARTH together, as could have reasonably been 

contemplated at the time the Agreement was executed, the Agreement suggests that neither party believed 

such a use would cause confusion.  

10. The Remaining DuPont Factors Are Minimal 

The record contains no evidence regarding the remaining factors. Indeed, not all DuPont factors 

are relevant or of similar weight in every case. In re Majestic Distilling Co., 315 F.3d 1311, 1315 (Fed. Cir. 

2003). Where there is neither evidence nor argument regarding a factor, the Board frequently finds it to be 

neutral, and Respondent respectfully requests the same treatment in the present case. In re Waverly Inc., 27 

USPQ2d 1620, 1623 (T.T.A.B. 1923) (recognizing the significance of consistent treatment by the TTAB 

in instances concerning registrability of trademarks). 

 

D. Petitioner has Not Established that Respondent’s TEEN EARTH Mark is Falsely 

Associated with Petitioner’s MISS EARTH and MISS EARTH USA Marks.  

Section 2(a) bars registration of a mark that falsely suggests a connection with persons, living or dead, 

or institutions, beliefs, or national symbols. The following is required for a pleading of false suggestion of 

a connection under Trademark Act Section 2(a):  

(1)  The mark sought to be registered is the same as, or a close approximation of, the name 
or identity previously used by another person or institution;  
(2)  The mark would be recognized as such, in that it points uniquely and unmistakably to 
that person or institution;  
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(3)  The person or institution identified in the mark is not connected with the goods sold or 
services performed by applicant under the mark; and  
(4)   The fame or reputation of the named person or institution is of such a nature that a 
connection with such person or institution would be presumed when applicant’s mark is 
used on its goods and/or services.  

 

Petroleos Mexicanos v. Intermix S.A., No. 92052292 (T.T.A.B. Dec. 28, 2010); see Univ. of Notre 

Dame du Lac v. J.C. Gourmet Food Imps. Co., 703 F.2d 1372, 217 USPQ 505, 508-10 (Fed. Cir. 1983); 

Buffet v. Chi-Chi’s, Inc., 226 USPQ 428, 429 (TTAB 1985). 

Petitioner relies on the factors above from Petroleos to establish its case. However, Petitioner’s reliance 

on Petroleos is mistaken. Petroleos concerned a motion to dismiss, where the critical inquiry is whether the 

elements of a claim are established on the face of the pleading. It does not address the standard of proof at 

trial.  

In order to prevail under § 2(a) an opposer must prove each of the above-listed elements. Respondent 

asserts that these elements have not been satisfied and Petitioner’s claim of false association cannot be 

substantiated. 

1. Respondent’s TEEN EARTH Mark is not Substantially the Same as Petitioner’s MISS EARTH and 

MISS EARTH USA Marks 

There are two factors to this element: the matter of close approximation, and the issue of the name, 

identity, or persona of the claimant. Petitioner has failed to satisfy both. 

a.  Respondent’s TEEN EARTH Mark is Not a Close Approximation of the 

MISS EARTH and MISS EARTH USA Marks 

Petitioner alleges that Respondent’s TEEN EARTH Mark is substantially the same as Petitioner’s 

TEEN MISS EARTH USA Mark. However, Petitioner has not established use or ownership of the TEEN 

MISS EARTH Mark, nor was the TEEN MISS EARTH USA Mark properly incorporated into Petitioner’s 

pleadings. As such, the distinction to be measured is between TEEN EARTH and the MISS EARTH and 

MISS EARTH USA Marks. As discussed above, the world of beauty pageants incorporates a legion of 

relatively similar marks.  In Miss World (UK), Ltd., the appellate court found the addition of “of the” was 

enough to distinguish “Miss World” from “Mrs. of the World.” Miss World (UK), Ltd. 856 F.2d at 1451. 

The marks in the present case are even more distinct, as Miss and Mrs. are both used in the pageant world 
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to identify adult women, whereas teen indicates a teenager of unspecified gender. Thus, in the market 

context, TEEN EARTH is not a close approximation of Petitioner’s Marks. 

b.   Petitioner’s MISS EARTH and MISS EARTH USA Marks are not 

Petitioner’s Name, Identity, or Persona 

A key factor in proving a 2(a) claim for false association is that what the plaintiff is trying to protect 

must be equivalent to its name, identity, or persona. Board of Trustees of Univ. of Ala. v. Pitts, 107 

U.S.P.Q.2d 2001, 2025 (T.T.A.B. 2013). The contested mark must falsely suggest a connection with 

another party’s persona, not with one of that party’s trademarks. Haritatos v. Hasbro, Inc., 2005 TTAB 

LEXIS 285, at *7 (T.T.A.B. 2005) (not citable as precedent) (finding opposer’s claim of false suggestion 

of a connection insufficiently pleaded and stating that “applicant must assert that opposer’s pleaded mark 

falsely suggests a connection with applicant’s persona, not with one of applicant’s registered marks”) 

(opposer had to allege that CANDY LAND was its name or persona and not just one of its marks); Time 

Warner Entm’t Co. v. Jones, 65 U.S.P.Q.2d 1650, 1663-64 (T.T.A.B. 2002) (“Opposer has not presented 

evidence sufficient to establish . . . that applicant’s ROADRUNNER MAPS and design mark is the same 

as or a close approximation of opposer’s name or identity. . . . Opposer owns ROAD RUNNER trademarks, 

but neither applicant’s ROADRUNNER MAPS and design mark, nor even opposer’s ROAD RUNNER 

mark or cartoon character, constitutes opposer’s name or identity.”). 

Respondent does not deny that the MISS EARTH and MISS EARTH USA titles are personas. 

However, they are not the persona or identity of Petitioner Carousel. The titles are granted to the winners 

of Carousel’s pageants, and thus reflect the personas of those individuals. As a general rule, the party 

making the claim must be the party that is the target of the false suggestion of a connection. In Nike, Inc. v. 

Palm Beach Crossfit, Inc., 116 U.S.P.Q.2d 1025 (T.T.A.B. 2015), the TTAB found Nike’s 2(a) claim of 

false suggestion insufficient because Nike’s allegation was that the applicant’s mark falsely suggested a 

connection with a third party – Michael Jordan – rather than with Nike itself. As in Nike, although the 

titleholders are related to Carousel through their participation in its pageants, the titles refer to those 

individuals rather than Petitioner. 
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2. Respondent’s TEEN EARTH Mark Does not Unmistakably Point to Petitioner 

The second element in finding false association requires that the mark would be recognized in a way 

that points uniquely and unmistakably to the institution allegedly falsely suggested. Id. TEEN EARTH does 

not unmistakably suggest any of Carousel’s marks. In Univ. of Notre Dame Du Lac v. J.C. Gourmet Food 

Imps. Co., 703 F.2d 1372, 1377 (Fed. Cir. 1983), the court found that NOTRE DAME is not a name solely 

associated with the university and the mere use by another does not appropriate its identity. Here, TEEN 

EARTH has never actually been used by Carousel. It does not unmistakably suggest or identify any of their 

marks because it is not in itself source identifying. Carousel’s alleged family of EARTH-formative marks 

does not increase this presumption, as Respondent likewise owns multiple EARTH-formative marks for 

pageants. As such, Petitioner cannot establish the high threshold for this element of false suggestion. 

3. Petitoner’s MISS EARTH and MISS EARTH USA Marks are Not Sufficiently Famous to Create a 

Presumption of Association with Respondent’s TEEN EARTH 

a. Registrant’s TEEN EARTH Mark Cannot be Falsely Associated with 

Petitioner’s MISS EARTH and MISS EARTH USA Marks Because Petitioner’s 

Marks are Not Famous 

To satisfy fame for false association purposes, the name as used in the infringing mark must have 

enough notoriety for the public to associate that mark with the claimant in its particular context. 

Schiedmayer Celesta GmbH v. Piano Factory Group, Inc., 2019 U.S.P.Q.2d 341894, at *24-25 (T.T.A.B. 

2019) (“The inquiry under this Section 2(a) factor differs from the traditional likelihood of confusion or 

dilution analyses of fame in that ‘the key is whether the name per se ... as used would point uniquely to the 

person or institution.’”) (emphasis in original) (quoting In re White, 73 U.S.P.Q.2d 1713, 1718 (T.T.A.B. 

2004)).   

Petitioner’s pageants are undisputedly larger and more well-known than Registrant’s. However, 

this does not automatically make Petitioner’s marks famous. Petitioner acknowledges that it operates in a 

saturated industry with similar marks for pageants but fails to offer any means of comparison by which the 

revenue and advertising figures provided to show fame would be meaningful. Without comparative 

numbers or market share percentages, it is difficult to place the supposed success or renown of Petitioner’s 

marks into context. Bose Corp., 63 USPQ2d at 1309. Moreover, as Dr. Devin and Tenowitz both testify, 
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the crowed marketplace of pageant marks is inscrutable to general consumers, such that it is impossible for 

a lay person to know with which company an individual pageant is associated. 

b. Registrant’s TEEN EARTH Mark is not Falsely Associated with Petitioner’s 

MISS EARTH and MISS EARTH USA Marks Because Petitioner is not the 

Exclusive User of EARTH-Formative Marks 

 If a mark is in widespread use, it may not be famous for the goods or services of only one business. 

See Avery Dennison Corp. v. Sumpton, 189 F.3d 868, 875 (9th Cir. 1999); Michael Caruso Co. v. Estefan 

Enters., Inc., 994 F. Supp. 1454, 1463 (S.D.Fla. 1998) (extensive third party use of word "bongo" 

undermines inherent distinctiveness of mark); Hershey Foods Corp. v. Mars, Inc., 998 F. Supp. 500, 517 

(M.D.Pa 1998) (finding trade dress not sufficiently famous and noting several examples of third party's 

trade dress in food industry similar to plaintiff's color combination and lettering); Trustees of Columbia 

Univ. v. Columbia/HCA Healthcare Corp., 964 F. Supp. 733, 744 750 (S.D.N.Y. 1997) (fame of mark 

"Columbia" for healthcare services "has been seriously undermined by third party use of the same or similar 

marks" both within the health care industry and 35 in other industries); Star Markets Ltd. v. Texaco, Ltd., 

950 F. Supp. 1030, 1035 (D. Haw. 1996) (noting multiple third-party uses of "Star" and "Star Markets" in 

food industry and unrelated industries); Golden Bear Int'l, Inc. v. Bear U.S.A., Inc., 969 F. Supp. 742, 749 

(N.D.Ga. 1996) (third parties extensively used both the word "bear" and a bear design in connection with 

the sale of sporting goods and clothes). 

Respondent’s own ownership of other EARTH-formative marks for pageants, namely MS. EARTH 

and MRS. EARTH, indicates diverse ownership of EARTH-formative marks for pageants. As EARTH-

formative marks for pageants can point to at least both Petitioner and Respondent, Petitioner’s Marks are 

not sufficiently famous to immediately create a presumed connection. See, e.g., Schiedmayer Celesta, 2019 

U.S.P.Q.2d 341894, at *24-25 (T.T.A.B. 2019) (assessing the entity’s fame in the United States); Pierce-

Arrow Soc’y v. Spintek Filtration, Inc, 2019 U.S.P.Q.2d 471774 (T.T.A.B. 2019) (failure to establish fame 

caused false suggestion of a connection claim to be dismissed); cf. In re Jackson Int’l Trading Co., 103 

U.S.P.Q.2d 1417, 1420 (T.T.A.B. 2012) (finding that bandleader remained a celebrity after his death and 

that fact supported a false suggestion of a connection finding). 
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4. Respondent did not Intend to Create an Association Between the Marks 

Although intent is not required for a claim a false association, it can be probative. Petitioner has failed 

to prove Respondent’s intent to create an association with Petitioner and its marks or any actual association 

between Respondent’s and Petitioner’s marks. Petitioner argues that Stafford’s social media posts show an 

intent by Stafford to ride off the fame of Petitioner’s Marks. However, the nature of the posts merely 

indicates a desire to share pageantry in general and promotion Respondent’s own competitions.  

Indeed, the record shows a history of Respondent actively working to distinguish his Mark from those 

of the Petitioner. Respondent notified Petitioner, through Clark, that the marks were improperly 

intermingled, and sent a cease and desist letter requesting that such uses be discontinued; this would not 

have been a concern if Respondent had intended to trade on Petitioner’s goodwill. 

V. CONCLUSION 

Under the Trademark Act, abandonment requires a party to plead and prove both that the mark is 

question has not been used for a period of three years, and that the owner of the mark has not shown any 

intent to resume its use. Petitioner’s argument relies on the erroneous assumption that the timeline for 

abandonment began in 2015, but as Registrant’s mark is presumed valid and no attacks have been made on 

that validity, the proper timeline begins in 2017. Since then, Respondent has shown both use of the mark 

and intent to continue using its mark, through the naming of a pageant queen and advertising and hosting 

pageants. As such, Petitioner has failed to show that Respondent abandoned its mark.  

Further, the cancellation of a mark grounded in likelihood of confusion requires that such confusion 

as to the source of goods and/or services be not merely possible, but likely. A mere possibility of confusion 

is an insufficient basis for rejection under Section 2(d). The visible and aural differences between 

Petitioner’s and Respondent’s Marks and their distinctive respective commercial impressions, as well as 

the difference between the goods, the sophistication of Respondent’s consumers, and the particular manner 

in which Respondent uses its mark all conclusively weigh in Respondent’s favor and the Board should grant 

Respondent’s registration for the TEEN EARTH trademark. Petitioner simply has failed to meet its burden 

of proof in showing that there is a likelihood of confusion. West Fla. Seafood v. Jet Rests. Inc., 31 
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U.S.P.Q.2d 1660, 1662 (Fed. Cir. 1994) (opposer must prove likelihood of confusion by a preponderance 

of the evidence). Petitioner must prove that there is a likelihood of confusion, not just possible confusion. 

Witco Chem. Co., 164 USPQ at 44-45. Petitioner has not done so, and therefore may not be allowed to 

prevail. 

Finally, a cancellation based on false association requires that the defendant’s mark unmistakably 

references the plaintiff, with whom the defendant is not associated, and that the reference to the plaintiff be 

presumed due to the plaintiff’s fame. With the saturated market for beauty pageant marks, Petitioner has 

shown neither that Respondent’s TEEN EARTH Mark suggests an association with Petitioner’s MISS 

EARTH and MISS EARTH USA, nor that Petitioner is sufficiently famous to create this exclusive 

presumption.  

Respondent respectfully requests that on review of the above, judgment be granted in its favor. 

 

Dated: October 10, 2023    

 
Respectfully submitted, 

 
/s/ Alexandra Berkowitz 

 
Rexford Brabson 
Alexandra Berkowitz 
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Carlsbad, CA 92011 



1 
 

CERTIFICATE OF SERVICE 

 
I hereby certify that a true copy of the foregoing REGISTRANT’S TRIAL BRIEF is being electronically 
mailed to the following address: 
 

PAUL A. MCLEAN 
GREENBERG TRAURIG LLP 
1900 UNIVERSITY AVENUE, FIFTH FLOOR 
EAST PALO ALTO, CA 94303 
UNITED STATES 
gtipmail@gtlaw.com, mcleand@gtlaw.com, lanej@gtlaw.com, zuluetai@gtlaw.com 
 
/s/ Alexandra Berkowitz 
Alexandra Berkowitz 

 
 
Dated: October 10, 2023 



 

 

 

 

 

 

 

Appendix A 

Applicant’s Evidentiary Objections and Responses 

to Opposer’s Evidentiary Objections 

 

 

 

  



 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 

TRADEMARK TRIAL AND APPEAL BOARD 
 
In Re Registration No. 5486051 – TEEN EARTH 
In Re Registration No. 4904519 – UNITED STATES TEEN EARTH 
Registrant:  Stafford, Michael R.  
 
 
 
Carousel Productions, Inc., )   CONSOLIDATED ACTION 

)   Cancellation No. 92076712 (parent) 
Petitioner, )   Cancellation No. 92077232 

) 
vs. )   

) 
Michael R. Stafford, ) 

) 
Registrant. ) 

   ) 
 
 
 
 

UNITED STATES PATENT AND TRADEMARK OFFICE 
Trademark Trial and Appeal Board 
P.O. Box 1451 
Alexandria, VA 22313-1451 

 

 

REGISTRANT’S EVIDENTIARY OBJECTIONS TO PETITIONER’S 

EVIDENCE, AND REGISTRANT’S RESPONSES TO PETITIONER’S 

EVIDENTIARY OBJECTIONS 

 

 
 Registrant Michael R. Stafford (“Registrant”) hereby submits the following objections 

to certain of the evidence filed by Petitioner Carousel Productions, Inc. (“Petitioner”) in this 

cancellation action pursuant to the Federal Rules of Evidence, and requests that the evidence to 

which it has objected be deemed inadmissible and given no consideration in this action.   

 

I. TESTIMONY DECLARATION OF PAUL A. MCLEAN 



 

 Registrant objects to this Declaration on the basis that it was offered by the Attorney of 

Record.  

 Section 11.307(a) of the USPTO Rules of Professional Conduct indicates when a 

"practitioner for a party" who may become a witness in a USPTO proceeding should be 

disqualified: 

(a) A practitioner shall not act as advocate at a proceeding before a tribunal in which the 

practitioner is likely to be a necessary witness unless: 

(1) The testimony relates to an uncontested issue; 

(2) The testimony relates to the nature and value of legal services rendered in the 

case; or 

(3) Disqualification of the practitioner would work substantial hardship on the 

client. 

Mr. McLean gives testimony to the following contested issues: 

• Petitioner’s market strength, which goes to strength of the mark. ¶ 5. 

• Petitioner’s websites. ¶ 2. 

• Petitioner’s franchise agreements. ¶ 5. 

• Petitioner’s awareness of Registrant’s Mark. ¶ 12. 

• Evidence of Registrant’s use of Registrant’s Mark. ¶ 14. 

• The Co-Existence Agreement between Petitioner and Registrant. ¶ 15, ¶ 16. 

• Authenticity of Screenshots. ¶ 17, ¶ 18. 

• Authenticity of TSDR records and Proceedings. ¶ 3, 4, 7, 8, 9, 10, 11, 15. 



 

 The testimony does not relate to the nature and value of legal services rendered in the case, 

and disqualification of Mr. McLean’s testimony would not work substantial hardship on Petitioner. 

Therefore, Mr. McLean’s testimony declaration is inadmissible.  

 

II. TESTIMONY DECLARATION OF LAURA CLARK 

 Registrant objects to the sections of and exhibits to this declaration as follows: 

Citation to 

Testimony 

Declaration 

of Laura 

Clark 

Proffered Testimony Registrant’s Objections 

¶ 17 “Based on my experience in the pageant 

industry, Mr. Stafford’s business has shown a 

pattern of inconsistency, lack of 

professionalism and lack of follow through. 

His website www.mrsearthpageant.com 

appears to be grossly outdated. For example, 

the Titleholders page on the website still 

shows images from 2017. (See a true and 

correct screenshot retrieved on November 2, 

2022 from 

https://www.mrsearthpageant.com/titletolders 

attached as Exhibit M.) Also, the website still 

lists Patrick Stephens as the Broadcast 

Manager, but Mr. Stephens last worked for 

Relevancy, Fed. Rules of 

Evid. 401, 403: 

The alleged failings of Mr. 

Stafford’s business are 

irrelevant to these 

proceedings, since these 

alleged events are not 

indicative of a lack of use of 

the Mark. Thus, the probative 

value of this evidence is 

outweighed by the danger of 

confusing the issues, undue 

delay, and wasting time. 



 

the pageant in 2019. (See a true and correct 

screenshot retrieved on November 2, 2022 

from 

https://www.mrsearthpageant.com/about 

attached as Exhibit N.) Mr. Stafford’s 

company also has a history of announcing 

events or opportunities that do not come to 

fruition, such as the announcement of a Miss 

EcoSphere pageant in March 2022 and a 

Karma de la Mode fashion event in July 

2022, neither of which were ever held, to my 

knowledge.  

 

III. REBUTTAL TESTIMONY DECLARATION OF LAURA CLARK 

 Registrant objects to the sections of and exhibits to this declaration as follows: 

Citation to 

Testimony 

Declaration of 

Laura Clark 

Proffered Testimony Registrant’s Objections 

¶ 9 Mr. Stafford also states in his 

declaration that he rescinded my 

franchise contract (Stafford  

Decl, ¶17) in a letter dated August 9, 

2022 attached as Exhibit O. This is 

inaccurate. On July 7, 2022, Mr. 

Relevancy, Fed. Rules of Evid. 401, 

403:  

Since, as stated by Ms. Clark, “this 

situation had nothing to do with the 

TEEN EARTH Mark”, then it is 

irrelevant to these proceedings. 



 

Stafford offered me a franchise 

contract for the 2023 U.S. national 

preliminary competition leading to 

the international MRS EARTH 

pageant, and congratulated me and 

thanked me for “continuing your 

journey with the Mrs. Earth 

Organization. We look forward to a 

long profitable relationship.” I, 

however, declined Mr. Stafford’s 

contract offer on July 20, 2022, 

before he allegedly rescinded my 

franchise contract on August 9, 2022. 

True and correct copies of our 

respective emails are attached in 

Exhibit O. Again, however, this 

situation with Mr. Stafford has 

nothing to do with the TEEN EARTH 

mark that is the subject of this 

cancellation action, but I have stated 

the foregoing to set the record 

straight. 

 

Disputes over how Ms. Clark 

disassociated with Mr. Stafford bear 

the danger of confusing the issues, 

undue delay, and wasting time. As the 

witness states there is no probative 

value, then these dangers easily 

outweigh the probative value.  



 

¶ 10 Mr. Stafford also states in his 

declaration that he refunded pageant 

fees to me (Stafford Decl., ¶ 26) but 

this is also inaccurate. I had paid Mr. 

Stafford a $1200 fee in 2019 for the 

MRS EARTH pageant to be held in 

2020. This pageant was not held due 

to the pandemic, but Mr. Stafford 

never refunded the $1200 fee to me. 

Again, this fee refund situation has 

nothing to do with the TEEN EARTH 

mark that is the subject of this 

cancellation action, but I have stated 

the foregoing to set the record 

straight.  

 

Relevancy, Fed. Rules of Evid. 401, 

403:  

Since, as stated by Ms. Clark, “this fee 

refund situation had nothing to do 

with the TEEN EARTH Mark”, then 

it is irrelevant to these proceedings. 

Disputes over how pageant fee 

refunds bear the danger of confusing 

the issues, undue delay, and wasting 

time. As the witness states there is no 

probative value, then these dangers 

easily outweigh the probative value. 

 

IV. TESTIMONY DECLARATION OF LORRAINE SCHUCK 

 Registrant objects to the sections of and exhibits to this declaration as follows: 

Citation to 

Testimony 

Declaration 

of Lorraine 

Schuck 

Proffered Testimony Registrant’s Objections 



 

¶ 25 “That is, Carousel has had dealings 

with Mr. Stafford wholly unrelated to 

TEEN EARTH and UNITED 

STATES TEEN EARTH regarding 

beauty pageants in the past, and these 

dealings show Mr. Stafford’s bad faith 

dealings with Carousel both now and 

in the past. For instance, Mr. Stafford 

has been well aware of Carousel’s use 

and exclusive ownership of the MISS 

EARTH trademark in the United 

States since 2001, yet Mr. Stafford 

nonetheless adopted and began using 

without authorization the marks MS. 

EARTH and MRS. EARTH for 

competing pageants, and on or about 

July 20, 2007 Mr. Stafford filed an 

application to register MRS. EARTH 

which subsequently registered under 

Registration No. 3452529. Upon 

discovery of Registration No. 

3452529 in 2009, Carousel filed a 

cancellation action against it 

Relevancy, Fed. Rules of Evid. 401, 

403:  

As these dealings are, as the witness 

sates “wholly unrelated to TEEN 

EARTH and UNITED STATES 

TEEN EARTH”, they are irrelevant to 

these proceedings, and the danger of 

confusing the issues, undue delay, and 

wasting time outweighs the probative 

value.  



 

(Cancellation No. 92051195) based on 

priority and the likelihood of 

confusion with Carousel’s MISS 

EARTH mark. In order to address the 

likelihood of confusion between 

Carousel’s Marks, on the one hand, 

and Mr. Stafford’s MS. EARTH and 

MRS. EARTH marks (and solely 

these marks), on the other, the parties 

subsequently entered into that certain 

Consent and Coexistence Agreement 

dated as of August 31, 2010 (the 

“Consent and Coexistence 

Agreement”) whereby the parties 

agreed, among other things, that in 

order to minimize the likelihood of 

confusion between the parties’ 

respective marks Mr. Stafford would 

not adopt or use any mark including 

both the terms EARTH and MISS, and 

Carousel would not use any mark 

including both the terms EARTH and 

MRS. or MS. A true and correct copy 



 

of the Consent and Coexistence 

Agreement is attached hereto as 

Exhibit F.” 

¶ 26 “In contravention of the terms of the 

Consent and Coexistence Agreement, 

Mr. Stafford nonetheless has adopted 

and has used marks containing both 

the terms MISS and EARTH. Upon 

discovery of Mr. Stafford’s breach of 

the terms of the Consent and 

Coexistence Agreement, on or about 

May 27, 2022 during the Discovery 

Conference in this matter, Carousel 

gave notice of the breach to Mr. 

Stafford in regard to his unauthorized 

use of MISS and EARTH in the same 

mark and requested he come into 

compliance with the Consent and 

Coexistence Agreement, but Mr. 

Stafford did not and has not responded 

to the notice.” 

Relevancy, Fed. Rules of Evid. 401, 

403:  

As this Consent and Coexistence 

Agreement was in regard to Mr. 

Stafford’s MS. EARTH and MRS. 

EARTH marks, not the TEEN 

EARTH or UNITED STATES TEEN 

EARTH marks at issue in this 

proceeding, this statement and 

attached exhibit are irrelevant. 

Subsequently, the danger of confusing 

the issues, undue delay, and wasting 

time outweighs the probative value. 

 

 



 

V. REGISTRANT’S RESPONSES TO PETITIONER’S EVIDENTIARY 

OBJECTIONS 

 Registrant hereby submits the following responses to Petitioner’s Evidentiary Objections 

filed by Petitioner in this cancellation action pursuant to the Federal Rules of Evidence, and 

requests that the evidence to which it has objected be deemed admissible and that Petitioner’s 

objections be overruled. 

 

 

 

CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD: 

¶ 7, Exhibit F 

PROFFERED TESTIMONY: 

“Attached as Exhibit F are true and correct copies of messages between Mrs. Clark from 

Mr. Skow.” 

PETITIONER’S OBJECTIONS: 

Hearsay, Fed. Rules Evid. 801:  

The correspondence comprising Exhibit F is an out-of-court statement being offered to 

prove the truth of the matter asserted and is not subject to a hearsay exception.  

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:  

The witness has not laid a foundation regarding his personal knowledge of the contents of 

Exhibit F.  

Lack of Authentication, Fed. Rules Evid. 901:  

Exhibit F lacks a proper foundation and has not been properly authenticated as true and 



 

accurate by a competent witness with personal knowledge of the contents of Exhibit F. 

REGISTRANT’S RESPONSE: 

Hearsay, Fed. Rules Evid. 801:  

Mrs. Clark was an agent of the Petitioner at the time these messages were sent, therefore, 

the messages are admissible as an Opposing Party Statement. Fed. R. Evid. 801(d)(2). As 

Mr. Skow was conversing with a party-opponent, Mr. Skow’s responses are admissible as 

non-hearsay for his state-of-mind, as legally significant written acts, and are admissible to 

show the effect on Mrs. Clark as the reader. If found to be hearsay, Mr. Skow’s responses 

are exceptions as present-sense impressions and as business records. These messages were 

a record of a normal business transaction and made at the time by Mrs. Clark and Mr. 

Skow, who had knowledge, therefore it also qualifies under the business record exception.  

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602:  

As in the case of an objection to a notice of reliance, an objection to trial testimony must 

be raised promptly if the defect is one that can be obviated or removed, failing which it is 

deemed waived. TBMP § 707.03(a); see, e.g., Empresa Cubana Del Tabaco v. General 

Cigar Co., 2022 USPQ2d 1242, at *8 n.21 (TTAB 2022) ("[O]bjections that the submitting 

party failed to establish the proper foundation for evidence are procedural in nature and 

must be raised promptly to allow an opportunity to cure."), civil action filed, No. 1:23-cv-

00227 (E.D. Va. Feb. 20, 2023); Societe Des Produits Nestle S.A. v. Taboada, 2020 

USPQ2d 10893, at *7 (TTAB 2020) (objection to inadequate pretrial disclosure overruled 

as untimely when first raised in trial brief because objection is curable and should have 

been made by the prompt filing of a motion to strike upon submission of testimony 

declaration and exhibits); Moke America LLC v. Moke USA, LLC, 2020 USPQ2d 10400, 



 

at *5 (TTAB 2020) (objection to foundation raised for the first time in trial brief is untimely 

because it is curable), reversed on other grounds, No. 3:20-cv-00400 (E.D. Va. May 3, 

2023); Nahshin v. Product Source International LLC, 107 USPQ2d 1257, 1259 (TTAB 

2013) ("As a general rule, objections that are curable must be seasonably raised, or they 

will be deemed waived"; objections to portions of depositions on written questions deemed 

waived), aff’d, 112 F. Supp. 3d 383 (E.D. Va. 2015). TBMP § 707.03(a) 

 

Petitioner’s objection on the basis of personal knowledge and lack of foundation are 

curable and procedural objections. They could have been easily rectified earlier in the 

proceedings, but were not raised by Petitioner, Therefore, these objections are waived. 

Furthermore, “a witness may testify to a matter only if evidence is introduced sufficient to 

support a finding that the witness has personal knowledge of the matter.” Mr. Stafford has 

testified that Mr. Skow and Mrs. Clark were National Directors for him in 2017. 

Additionally, the fact that these messages were in Mr. Stafford’s possession is evidence 

sufficient to support a finding that Mr. Stafford had personal knowledge of the messages.  

Lack of Authentication, Fed. Rules Evid. 901:  

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise 

it beforehand, though Petitioner had the opportunity, it is therefore waived. 

Furthermore, as an employer of Mrs. Clark and Mr. Skow, Mr. Stafford has knowledge of 

the authenticity of the messages.  

 



 

CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD: 

¶ 9, Exhibit G 

PROFFERED TESTIMONY: 

“Attached as Exhibit G is a picture of 2018 TEEN EARTH inaugural queen Sidney 

Clemens Pics.” 

PETITIONER’S OBJECTIONS: 

Hearsay, Fed. Rules Evid. 801: 

The photo comprising Exhibit G is an out-of-court statement being offered to prove the 

truth of the matter asserted, i.e., that Sidney Clemens was the inaugural TEEN EARTH 

queen in 2018 and that she was appointed to that title, and is not subject to a hearsay 

exception. 

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

The witness has not laid a foundation regarding his personal knowledge of the contents of 

Exhibit G. 

Lack of Authentication, Fed. Rules Evid. 901:  

Exhibit G lacks a proper foundation and has not been properly authenticated as true and 

accurate by a competent witness with personal knowledge of the contents of Exhibit G nor 

is there any indication of the source of the photo, the date taken, by whom, where, etc. 

Further, to properly 

introduce Internet evidence into the record, one must provide (1) an image file or printout 

of the downloaded webpage, (2) the date the evidence was downloaded or accessed, and 

(3) the complete URL address of the webpage. See In re I-Coat Co., LLC, 126 USPQ2d 

1730, 1733 (TTAB 2018); TMEP 710.01(b). The documents comprising Exhibit G do not 



 

include the date the evidence was downloaded or accessed, nor the complete URL address 

of the webpage. 

REGISTRANT’S RESPONSE: 

Hearsay, Fed. Rules Evid. 801: 

Declaration testimony submitted during the testimony period is trial testimony, not hearsay, 

and "the equivalent of live testimony ‘in court.’" Ricardo Media Inc. v. Inventive Software, 

LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). Additionally, 

Nowhere in the photo is there a statement that Sidney Clemens was the inaugural TEEN 

EARTH queen in 2018 or that she was appointed to that title. The photo depicts a girl 

wearing a sash that says “Teen Earth” with a caption written by Traci Clemens: “Pageant 

week in Vegas Sydney Miss Teen Earth. I am hair, Make up artist and walking coach. Busy 

week, but I love it! – with Sydney Clemens.” As the photo is being offered for another 

purpose than what is stated in the photo, this is non-hearsay and admissible. 

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As 

Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore 

waived. Furthermore, Mr. Stafford stated that he decided to appoint a title holder, Sidney 

Clemens in 2018, and that Sydney was the inaugural queen. As the controller of the title at 

the time it was given, Mr. Stafford would have personal knowledge of what this photo 

displays.  

Lack of Authentication, Fed. Rules Evid. 901:  



 

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Authentication is procedural and curable in nature. Procedural issues over the 

introduction of Internet evidence is not substantive in nature. As Petitioner did not raise it 

beforehand, though Petitioner had the opportunity, it is therefore waived. 

 

CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD: 

¶ 11 

PROFFERED TESTIMONY: 

“ . . . the general public may look at that and think the same company owns each of the 

titles. However, for example, most consumers, even outsiders, know that Miss America 

and Mrs. America are owned by two totally different companies.” 

PETITIONER’S OBJECTIONS 

Hearsay, Fed. Rules Evid. 801: 

The witness’ statement is an out-of-court statement being offered to prove the truth of the 

matter asserted and is not subject to a hearsay exception. 

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

The witness has not laid a foundation regarding his personal knowledge of this statement; 

it is merely his lay opinion and is not evidence of the truth of the statement. 

Lack of Authentication, Fed. Rules Evid. 901:  

This statement lacks a proper foundation and has not been properly authenticated as a true 

and accurate statement by a competent witness with personal knowledge of the statement. 

REGISTRANT’S RESPONSE: 



 

Hearsay, Fed. Rules Evid. 801: 

Declaration testimony submitted during the testimony period is trial testimony, not hearsay, 

and "the equivalent of live testimony ‘in court.’" Ricardo Media Inc. v. Inventive Software, 

LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is 

declaration testimony, it is not hearsay. Additionally, this statement is not being offered to 

prove that most outsiders know that Miss America and Mrs. America are owned by two 

different companies, but to prove Mr. Stafford’s state of mind or opinion regarding how 

consumers perceive the pageantry competitions and ownership. Furthermore, a lay opinion 

is admissible if it is based on the perception of the witness and it is helpful to understand 

the testimony or determine a fact in issue. This is based off of Mr. Staffords established 

experience in this industry. 

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As 

Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore 

waived. Furthermore, Mr. Stafford has established himself as a seasoned veteran of the 

pageant industry and thus has personal knowledge as such matters. 

Lack of Authentication, Fed. Rules Evid. 901:  

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Authentication is procedural and curable in nature. Procedural issues over the 

introduction of Internet evidence are not substantive in nature. As Petitioner did not raise 



 

it beforehand, though Petitioner had the opportunity, it is therefore waived. Furthermore, 

Mr. Stafford obviously has personal knowledge of his own opinions, and therefore this is 

authenticated. 

 

CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD: 

¶ 12, Exhibit J 

PROFFERED TESTIMONY: 

“ . . . there is a Mrs. America, a Miss America, a Miss Teen America, and a Ms. 

America—all operated by different organizations. That is four different entities operating 

a similar title, and there is no confusion. (Attached hereto as Exhibit J is a true and correct 

copy of the USPTO’s TSDR records for Mrs. America, Miss America, Ms. America, and 

Miss Teen America.) 

PETITIONER’S OBJECTIONS: 

Hearsay, Fed. Rules Evid. 801: 

The witness’ statement is an out-of-court statement being offered to prove the truth of the 

matter asserted, i.e., that there is no confusion between the four entities with a similar title, 

and is not subject to a hearsay exception. 

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

The witness has not laid a foundation regarding his personal knowledge of this statement; 

it is merely his lay opinion and is not evidence of the truth of the statement. 

Lack of Authentication, Fed. Rules Evid. 901:  

This statement lacks a proper foundation and has not been properly authenticated as true 

and accurate statement by a competent witness with personal knowledge of the statement. 



 

Relevancy, Fed. Rules of Evid. 401, 403:  

This statement and the third-party registrations in Exhibit J are not relevant to this action, 

and the third party registrations in Exhibit J are not evidence that the registered marks are 

actually in use or that the public is familiar with them or that there is no confusion between 

them. In re Midwest Gaming & Entm’t LLC, 106 USPQ2d 1163, 1167 n.5 (TTAB 2013) 

(citing In re Mighty Leaf Tea, 601 F.3d 1342, 1346, 94 USPQ2d 1257, 1259 (Fed. Cir. 

2010)); see TMEP §1207.01(d)(iii). Thus, the probative value of this evidence is 

outweighed by the danger of confusing the issues, undue delay, wasting time. 

REGISTRANT’S RESPONSE: 

Hearsay, Fed. Rules Evid. 801: 

Declaration testimony submitted during the testimony period is trial testimony, not hearsay, 

and "the equivalent of live testimony ‘in court.’" Ricardo Media Inc. v. Inventive Software, 

LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is 

declaration testimony, it is not hearsay. Additionally, this statement is not being offered to 

prove that there is no confusion between the four entities with a similar title, but to prove 

Mr. Stafford’s state of mind or opinion regarding the subject. Thus, it is not hearsay.  

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As 

Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore 

waived. Additionally, lay opinions are admissible if it is based on the perception of the 

witness and it is helpful to understand the testimony or determine a fact in issue. Fed. Rules 



 

of Evid. 701. Furthermore, Mr. Stafford has established himself as a seasoned veteran of 

the pageant industry and thus has personal knowledge as such matters.  

Lack of Authentication, Fed. Rules Evid. 901:  

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise 

it beforehand, though Petitioner had the opportunity, it is therefore waived. Furthermore, 

Mr. Stafford obviously has personal knowledge of his own opinions, and therefore this is 

authenticated. 

Relevancy, Fed. Rules of Evid. 401, 403:  

These third-party marks are relevant to the question of likelihood of confusion, for 

secondary meaning and for consumer perception of the Marks. They are also properly 

included by introduction through testimony. 

 

CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD 

¶ 13, Exhibit K 

PROFFERED TESTIMONY: 

“ . . . there is a Mrs. World, a Miss World, a Ms. World, and a Teen World—all owned and 

operated by different organizations. There is also a Miss Globe, Mrs. Globe, Ms. Globe, 

those are also operated by different organizations. (Attached hereto as Exhibit K is a true 

and correct copy of the USPTO’s TSDR records for Mrs. Globe and Mrs. Globe). There is 

also a Miss Universe, which is now one of the most famous pageants on the planet, and a 

Mrs. Universe—both operated by different organizations.” 



 

PETITIONER’S OBJECTIONS: 

Hearsay, Fed. Rules Evid. 801: 

The witness’ statement is an out-of-court statement being offered to prove the truth of the 

matter asserted, i.e., that these various pageants are owned and operated by different 

organizations with the implication that there is no consumer confusion between them, and 

is not subject to a hearsay exception. 

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

The witness has not laid a foundation regarding his personal knowledge of this statement; 

it is merely his lay opinion and is not evidence of the truth of the statement. 

Lack of Authentication, Fed. Rules Evid. 901:  

This statement lacks a proper foundation and has not been properly authenticated as true 

and accurate statement by a competent witness with personal knowledge of the statement. 

Relevancy, Fed. Rules of Evid. 401, 403:  

This statement and the third-party registrations in Exhibit K are not relevant to this action, 

and the third party registrations in Exhibit K are not evidence that the registered marks are 

actually in use or that the public is familiar with them or that there is no confusion between 

them. In re Midwest Gaming & Entm’t LLC, 106 USPQ2d 1163, 1167 n.5 (TTAB 2013) 

(citing In re Mighty Leaf Tea, 601 F.3d 1342, 1346, 94 USPQ2d 1257, 1259 (Fed. Cir. 

2010)); see TMEP §1207.01(d)(iii). Thus, the probative value of this evidence is 

outweighed by the danger of confusing the issues, undue delay, wasting time. 

REGISTRANT’S RESPONSE: 

Hearsay, Fed. Rules Evid. 801: 



 

Declaration testimony submitted during the testimony period is trial testimony, not hearsay, 

and "the equivalent of live testimony ‘in court.’" Ricardo Media Inc. v. Inventive Software, 

LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is 

declaration testimony, it is not hearsay. Furthermore, this information is judicially 

noticeable. “The Board may also take judicial notice of encyclopedia entries, census data, 

standard reference works , international conventions and treaties, state constitutions and 

laws, and commonly known facts.” TBMP § 1208.04 

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As 

Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore 

waived. Furthermore, Mr. Stafford has established himself as a seasoned veteran of the 

pageant industry and thus has personal knowledge as such matters.  

Lack of Authentication, Fed. Rules Evid. 901:  

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise 

it beforehand, though Petitioner had the opportunity, it is therefore waived. 

Relevancy, Fed. Rules of Evid. 401, 403:  

These third-party marks are relevant to the question of likelihood of confusion, for 

secondary meaning and for consumer perception of the Marks. They are also properly 

included by introduction through testimony. 



 

 

CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD: 

¶ 14, Exhibit L 

PROFFERED TESTIMONY: 

“Attached as Exhibit L is the . . . screenshot of Miss Earth website showing the age range 

for qualification for their MISS EARTH pageant, retrieved on February 13, 2023.” 

PETITIONER’S OBJECTIONS: 

Hearsay, Fed. Rules Evid. 801: 

The witness’ statement is an out-of-court statement being offered to prove the truth of the 

matter asserted, i.e., the age range for qualification for the MISS EARTH pageant, and is 

not subject to a hearsay exception. 

Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet 

Evidence Into the Record: 

Exhibit L lacks a proper foundation and has not been properly authenticated as true and 

accurate by a competent witness with personal knowledge of the contents of the exhibit. 

Further, to properly introduce Internet evidence into the record, one must provide (1) an 

image file or printout of the downloaded webpage, (2) the date the evidence was 

downloaded or accessed, and (3) the complete URL address of the webpage. See In re I-

Coat Co., LLC, 126 USPQ2d 

1730, 1733 (TTAB 2018); TMEP 710.01(b). The document comprising Exhibit L does not 

include the complete URL address of the webpage. 

 

REGISTRANT’S RESPONSE: 



 

Hearsay, Fed. Rules Evid. 801: 

Declaration testimony submitted during the testimony period is trial testimony, not hearsay, 

and "the equivalent of live testimony ‘in court.’" Ricardo Media Inc. v. Inventive Software, 

LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is 

declaration testimony, it is not hearsay. Additionally, as this screenshot was taken from 

Petitioner’s website, it was a statement by a Petitioner, making it a statement of an opposing 

party, and therefore not hearsay. Fed. R. Evid. 801(d)(2). 

Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet 

Evidence Into the Record: 

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Authentication and Improper Introduction of Internet Evidence Into the Record 

is procedural and curable in nature. As Petitioner did not raise it beforehand, though 

Petitioner had the opportunity, it is therefore waived. 

 

 

CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD: 

¶ 16, Exhibit M 

PROFFERED TESTIMONY: 

“Attached as Exhibit M are pictures of sashed (sic) used by Mrs. Clark.” 

PETITIONER’S OBJECTIONS: 

Hearsay, Fed. Rules Evid. 801: 



 

The Exhibit M photos are out-of-court statements being offered to prove the truth of the 

matter asserted, and are not subject to a hearsay exception.  

Lack of Authentication, Fed. Rules Evid. 901:  

The Exhibit M photos lack a proper foundation and have not been properly authenticated 

as true and accurate by a competent witness with personal knowledge of the contents of 

the exhibit nor is there any indication of the source of the photos, the date taken, by whom, 

where, etc. nor any explanation of how the sashes were allegedly used by Ms. Clark. 

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

The witness has not laid a foundation regarding his personal knowledge of the Exhibit M 

photos and there is no proof of the veracity of the Exhibit M photos. 

 

REGISTRANT’S RESPONSE: 

Hearsay, Fed. Rules Evid. 801: 

Declaration testimony submitted during the testimony period is trial testimony, not hearsay, 

and "the equivalent of live testimony ‘in court.’" Ricardo Media Inc. v. Inventive Software, 

LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is 

declaration testimony, it is not hearsay. Additionally, these photos are not statements.  

Lack of Authentication, Fed. Rules Evid. 901:  

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise 

it beforehand, though Petitioner had the opportunity, it is therefore waived. Furthermore, 

as the owner of these pageants, Mr. Stafford would have personal knowledge of the 



 

authenticity of these photographs.  

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As 

Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore 

waived. Furthermore, as the owner of these pageants, Mr. Stafford would have personal 

knowledge of the authenticity of these photographs. 

 

CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD: 

¶ 16 

PROFFERED TESTIMONY: 

“Therefore, Carousel was aware that she (Ms. Clark) was using “MRS.” and they were 

aware that they were ultimately violating our Co- Existence agreement, however, when 

they were made aware of it, they failed to rectify the violation.” 

PETITIONER’S OBJECTIONS: 

Hearsay, Fed. Rules Evid. 801: 

The witness’ statement is an out-of-court statement being offered to prove the truth of the 

matter asserted, i.e., that having “MRS” on the sashes was a violation of the parties’ Co-

Existence Agreement and that Carousel knew of and failed to rectify the “violation,” and 

is not subject to a hearsay exception.  

Relevancy, Fed. Rules of Evid. 401, 403:  



 

This statement regarding contestant sashes is not relevant to the matters in this action 

concerning the TEEN EARTH mark. Thus, the probative value of this evidence is 

outweighed by the danger of confusing the issues, undue delay, wasting time. 

 

REGISTRANT’S RESPONSE: 

Hearsay, Fed. Rules Evid. 801: 

Declaration testimony submitted during the testimony period is trial testimony, not hearsay, 

and "the equivalent of live testimony ‘in court.’" Ricardo Media Inc. v. Inventive Software, 

LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is 

declaration testimony, it is not hearsay.  

Relevancy, Fed. Rules of Evid. 401, 403:  

The violation of the co-existence agreement and the relationship between the parties is 

highly relevant to these proceedings and therefore is admissible.  

 

CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD: 

¶ 21 

PROFFERED TESTIMONY: 

“Mr. Skow made me aware that he had conversations, both verbally and through email, 

with Astrud Schuck, Carousel’s Director of Licensing and daughter of Lorraine Schuck, 

and Lorraine Schuck, Carousel’s Vice President. They were aware that Mr. Skow had and 

was using TEEN EARTH. At the time, Carousel was not interested in Teen.” 

PETITIONER’S OBJECTIONS: 

Hearsay, Fed. Rules Evid. 801: 



 

The witness’ statement is an out-of-court statement being offered to prove the truth of the 

matter asserted, and is not subject to a hearsay exception. 

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

The witness has not laid a foundation regarding his personal knowledge of this statement 

and it is not evidence of the truth of any part of the statement. 

REGISTRANT’S RESPONSE: 

Hearsay, Fed. Rules Evid. 801: 

Declaration testimony submitted during the testimony period is trial testimony, not hearsay, 

and "the equivalent of live testimony ‘in court.’" Ricardo Media Inc. v. Inventive Software, 

LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is 

declaration testimony, it is not hearsay. Additionally, statements of Schuck, as Carousel’s 

Vice-President, would constitute statements of an Opposing Party and thus would not be 

hearsay.  

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As 

Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore 

waived. Furthermore, Mr. Stafford stated that “Mr. Skow made me aware”, which is proper 

foundation for Mr. Stafford’s knowledge of this statement. 

 

CITATION TO TESTIMONY DECLARATION OF MICHAEL STAFFORD: 

¶ 22, Exhibit Q 



 

PROFFERED TESTIMONY: 

“Attached as Exhibit Q are pictures from the 2019 TEEN EARTH pageant.” 

PETITIONER’S OBJECTIONS: 

Hearsay, Fed. Rules Evid. 801:  

The Exhibit Q photos are out-of-court statements offered to prove the truth of the matter 

asserted, i.e., that there was an actual 2019 TEEN EARTH pageant, and are not subject to 

a hearsay exception. 

Lack of Authentication, Fed. Rules Evid. 901:  

The Exhibit Q photos lack a proper foundation and have not been authenticated as true and 

accurate by a competent witness with personal knowledge of the contents of the exhibit 

photos nor is there any indication of the source of the photos, the date taken, by whom, 

where, etc. or an explanation of how they evidence that an actual TEEN EARTH pageant 

was held in 2019. Further, to properly introduce Internet evidence into the record, one must 

provide (1) an image file or printout of the downloaded webpage, (2) the date the evidence 

was downloaded or accessed, and (3) the complete URL address of the webpage. See In re 

ICoat Co., LLC, 126 USPQ2d 1730, 1733 (TTAB 2018); TMEP 710.01(b). The documents 

comprising Exhibit Q do not include the date the evidence was downloaded or accessed, 

nor the complete URL address of the webpage. 

REGISTRANT’S RESPONSE: 

Hearsay, Fed. Rules Evid. 801: 

Declaration testimony submitted during the testimony period is trial testimony, not hearsay, 

and "the equivalent of live testimony ‘in court.’" Ricardo Media Inc. v. Inventive Software, 

LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is 



 

declaration testimony, it is not hearsay. Additionally, these photos do not contain any 

statement that “there was an actual 2019 TEEN EARTH pageant”, and is therefore not 

hearsay.   

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As 

Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore 

waived. Furthermore, Mr. Stafford, as the runner of this pageant, would have personal 

knowledge of the authenticity of these photographs.  

Lack of Authentication, Fed. Rules Evid. 901:  

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise 

it beforehand, though Petitioner had the opportunity, it is therefore waived. Furthermore, 

Mr. Stafford, as the runner of this pageant, would have personal knowledge of the 

authenticity of these photographs.  

 

CITATION TO TESTIMONY DECLARATION OF EVAN SKOW: 

¶ 11 and Exhibit E 

PROFFERED TESTIMONY: 

“Attached as Exhibit E are screenshots from my Earth Pageant Productions website I have. 

I have screenshots of my websites from 2008 and 2012. It says EARTH UNITED STATES 



 

AND TEEN EARTH UNITED STATES are solely owned by Earth Pageants Productions, 

LLC.” 

PETITIONER’S OBJECTIONS: 

Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet 

Evidence Into the Record: 

Exhibit E lacks a proper foundation and has not been properly authenticated as true and 

accurate by a competent witness with personal knowledge of the contents of the exhibit. 

Further, to properly introduce Internet evidence into the record, one must provide (1) an 

image file or printout of the downloaded webpage, (2) the date the evidence was 

downloaded or accessed, and (3) the complete URL address of the webpage. See In re I-

Coat Co., LLC, 126 USPQ2d 1730, 1733 (TTAB 2018); TMEP 710.01(b). The documents 

comprising Exhibit E do not include the date the evidence was downloaded or accessed, 

nor the complete URL address of the webpage. 

REGISTRANT’S RESPONSE: 

Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet 

Evidence Into the Record:  

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise 

it beforehand, though Petitioner had the opportunity, it is therefore waived. Furthermore, 

by stating he was the owner of the websites, Mr. Stafford authenticated the screenshots.  

 

CITATION TO TESTIMONY DECLARATION OF EVAN SKOW:  



 

¶ 11 and Exhibit F 

PROFFERED TESTIMONY: 

“Attached as Exhibit F is a photo of MISS EARTH 2007 and UNITED STATES TEEN 

EARTH 2008.” 

PETITIONER’S OBJECTIONS: 

Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet 

Evidence Into the Record: 

Exhibit F lacks a proper foundation and has not been properly authenticated as true and 

accurate by a competent witness with personal knowledge of the contents of the exhibit, 

nor is there any indication of the source of the photo, the date taken, by whom, where, etc. 

Further, to properly introduce Internet evidence into the record, one must provide (1) an 

image file or printout of the downloaded webpage, (2) the date the evidence was 

downloaded or accessed, and (3) the complete URL address of the webpage. See In re ICoat 

Co., LLC, 126 USPQ2d 1730, 1733 (TTAB 2018); TMEP 710.01(b). The documents 

comprising Exhibit F do not include the date the evidence was downloaded or accessed, 

nor the complete URL address of the webpage. 

 

REGISTRANT’S RESPONSE: 

Lack of Authentication, Fed. Rules Evid. 901:  

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise 

it beforehand, though Petitioner had the opportunity, it is therefore waived. 



 

 

CITATION TO TESTIMONY DECLARATION OF CORINNE DEVIN: 

¶ 8 and Exhibit C 

PROFFERED TESTIMONY: 

“I have not seen Michael making or suggesting a connection or Hearsay association with 

Carousel or their marks. In fact, to the contrary, Michael actively tries to dissociate himself 

from Carousel. (Attached as Exhibit C is a Cease and Desist letter to Mrs. Clark from Mr. 

Stafford.) Michael posted, a Cease and Desist letter online directed to Laura Clark. Yes, he 

was very clear, that the brands are not associated, and Laura was violating his trademark.” 

PETITIONER’S OBJECTIONS: 

Hearsay, Fed. Rules Evid. 801: 

The witness’ out-of-court statement and the correspondence comprising Exhibit C, also 

out-of-court statements, are being offered to prove the truth of the matter asserted and are 

not subject to a hearsay exception. 

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

The witness has not laid a foundation regarding her personal knowledge of her statement 

and the correspondence comprising Exhibit C. 

Relevancy, Fed. Rules of Evid. 401, 403:  

The alleged dispute referenced in ¶ 8 and Exhibit C between Ms. Clark and Michael 

Stafford is not relevant to this action regarding the TEEN EARTH trademark. The 

probative value of this evidence is outweighed by the danger of unfair prejudice to 

Petitioner, confusing the issues, undue delay, and wasting time. 



 

Lack of Authentication, Fed. Rules Evid. 901, Improper Introduction of Internet 

Evidence Into the Record: 

Exhibit C lacks a proper foundation and has not been properly authenticated as true and 

accurate by a competent witness with personal knowledge of the contents of the exhibit. 

Further, to properly introduce Internet evidence into the record, one must provide (1) an 

image file or printout of the downloaded webpage, (2) the date the evidence was 

downloaded or accessed, and (3) the complete URL address of the webpage. See In re I-

Coat Co., LLC, 126 USPQ2d 1730, 1733 (TTAB 2018); TMEP 710.01(b). The witness 

does not identify the source of the correspondence/ documents comprising Exhibit C, but 

to the extent they are documents found on the Internet, they do not include the date the 

evidence was downloaded or accessed, nor the complete URL address of the webpage. 

REGISTRANT’S RESPONSE: 

Hearsay, Fed. Rules Evid. 801: 

Declaration testimony submitted during the testimony period is trial testimony, not hearsay, 

and "the equivalent of live testimony ‘in court.’" Ricardo Media Inc. v. Inventive Software, 

LLC, 2019 USPQ2d 311355, at *3 (TTAB 2019); see TBMP § 703.01(a). As this is 

declaration testimony, it is not hearsay. Furthermore, the inclusion of the Cease and Desist 

Letter is non-hearsay as it is offered to prove the effect on the recipient, Mrs. Clark. It is 

also admissible to prove a legal right or duty triggered by—or an offense caused by—the 

statement. Fed. Rules Evid. 802. 

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 



 

for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As 

Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore 

waived. Additionally, Ms. Devin established their personal knowledge by stating their 

personal history with Mr. Stafford in the Declaration.  

Lack of Authentication, Fed. Rules Evid. 901:  

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Authentication is procedural and curable in nature. As Petitioner did not raise 

it beforehand, though Petitioner had the opportunity, it is therefore waived. 

Relevancy, Fed. Rules of Evid. 401, 403:  

The dispute and attached Cease and Desist Letter are absolutely relevant to the proceeding 

at hand, as it shows that Petitioner caused confusion, it shows Petitioner awareness of the 

Marks at issue, their prior relationships, the likelihood of confusion, and Petitioner’s 

unclean hands in bringing this proceeding.  

 

CITATION TO TESTIMONY DECLARATION OF CORINNE DEVIN: 

¶ 9 

PROFFERED TESTIMONY: 

“The letter was very, very generalized. In my view, I think it could be confusion for an 

outsider looking to decipher the ownership in will I think it's confusing as an outsider 

looking. Absolutely. And so honestly, as a competitor, I would say if I was competing, or 

let's say I was a mom and had a daughter competing. I would be writing them both and 



 

trying to figure out which one would service my daughter and who's ever the most 

organized.” 

PETITIONER’S OBJECTIONS: 

Relevancy, Fed. Rules of Evid. 401, 403:  

The alleged dispute referenced in ¶ 9 between Ms. Clark and Michael Stafford is not 

relevant to this action regarding the TEEN EARTH trademark. Further, without Exhibit C 

which has been objected to above, this paragraph is without context and meaningless. The 

probative value of this evidence is outweighed by the danger of unfair prejudice to 

Petitioner, confusing the issues, undue delay, and wasting time. 

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

The witness has not laid a foundation regarding her personal knowledge of the 

correspondence comprising Exhibit C that is the subject of her statement. 

 

REGISTRANT’S RESPONSE: 

Relevancy, Fed. Rules of Evid. 401, 403:  

The dispute and attached Cease and Desist Letter are absolutely relevant to the proceeding 

at hand, as it shows that Petitioner caused confusion, it shows Petitioner awareness of the 

Marks at issue, their prior relationships, the likelihood of confusion, and Petitioner’s 

unclean hands in bringing this proceeding.  

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As 



 

Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore 

waived. Additionally, Ms. Devin established their personal knowledge by stating their 

personal history with Mr. Stafford in the Declaration. 

 

CITATION TO TESTIMONY DECLARATION OF CORINNE DEVIN: 

¶ 10 

PROFFERED TESTIMONY: 

“In my view, I think it would be confusing for an outsider looking to decipher the 

ownership in will I think it's confusing as an outsider looking. Absolutely. And so honestly, 

as a competitor, I would say if I was competing, or let's say I was a mom and had a daughter 

competing. I would be writing them both and trying to figure out which one would service 

my daughter and who's ever the most organized.” 

PETITIONER’S OBJECTIONS: 

Relevancy, Fed. Rules of Evid. 401, 403:  

The alleged dispute referenced in ¶ 10 between Ms. Clark and Michael Stafford is not 

relevant to this action regarding the TEEN EARTH trademark. Further, without Exhibit C 

which has been objected to above, this paragraph is without context and meaningless. The 

probative value of this evidence is outweighed by the danger of unfair prejudice to 

Petitioner, confusing the issues, undue delay, and wasting time. 

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

The witness has not laid a foundation regarding her personal knowledge of the 

correspondence comprising Exhibit C that is the subject of her statement. 

REGISTRANT’S RESPONSE: 



 

Relevancy, Fed. Rules of Evid. 401, 403:  

The dispute and attached Cease and Desist Letter are absolutely relevant to the proceeding 

at hand, as it shows that Petitioner caused confusion, it shows Petitioner awareness of the 

Marks at issue, their prior relationships, the likelihood of confusion, and Petitioner’s 

unclean hands in bringing this proceeding.  

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As 

Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore 

waived. 

Personal Knowledge, Lack of Foundation, Fed. Rules of Evid. 602: 

Objection to trial testimony must be raised promptly if the defect is one that can be obviated 

or removed, failing which it is deemed waived. TBMP § 707.03(a). Petitioner’s objection 

for Lack of Foundation and Personal Knowledge is procedural and curable in nature. As 

Petitioner did not raise it beforehand, though Petitioner had the opportunity, it is therefore 

waived. Additionally, Ms. Devin established their personal knowledge by stating their 

personal history with Mr. Stafford in the preceding paragraphs of the Declaration. 
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