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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

American Society for Metabolic and Cancellation No. 92073431

Bariatric Surgery, Inc.

Petitioner Registration No. 5790045

NAASO, The Obesity Society, Inc.

Respondent

NOTICE OF RECENT ORDERS AND RELATED DOCUMENTS

Respondent, NAASO, The Obesity Society, Inc. (“TOS”), by counsel, submits this Notice
of Recent Orders and Related Documents occurring subsequent to the Reply Brief filed in this
proceeding, copies of which are attached as follows:

1. June 3, 2020 Memorandum Opinion Granting Motion to Amend April 20, 2020
Order;

2. June 3, 2020 Order granting Motion to Amend and Compelling Arbitration before
the Honorable Michael D. Mason (Retired);

3. June 9, 2020 Amended Demand for Arbitration; and

4. June 9, 2020 letter to Abritrator Mason.



/s/
James K. Archibald (MD No. 7512010008)
Wright, Constable & Skeen, L.L.P.
7 Saint Paul Street, 18" Floor
Baltimore, Maryland 21202
Tel.: 410-659-1326
Fax: 410-659-1350
jarchibald@wcslaw.com
Counsel for Respondent

CERTIFICATE OF SERVICE

I hereby certify that on this 11" day of June, 2020, a copy of this NOTICE OF RECENT

ORDERS AND RELATED DOCUMENTS was served via email (bbolton@fblaw.com) on

Bryan D. Bolton, Funk & Bolton, P.A., 100 Light Street, Baltimore, Maryland 21202, Attorney

for Petitioner.

/s/
James K. Archibald




CIRCUIT COURT FOR
MONTGOMERY COUNTY, MARYLAND

AMERICAN SOCIETY FOR METABOLIC
AND BARIATRIC SURGERY

Plaintiff,
V. X Case No. 478066-V

NAASA, THE OBESITY SOCIETY, INC.

Defendant.

MEMORANDUM OPINION

This matter is before the court on Defendant’s Motion to Amend Order
Compelling Arbitration to Appoint Arbitrator (DE #34) (“Motion to Amend”).
Plaintiff filed a response in opposition (DE #38), and Defendant filed a reply (DE
#39). For reasons that follow, the Motion will be granted, and the Honorable Michael
D. Mason (Retired) will be appointed as the arbitrator.

By Memorandum Opinion and accompanying Order entered on April 21,
2020, the Court granted Defendant’s request to compel arbitration. The Order
expressly recognized that “[a]ln Order pursuant to Md. Code Ann. Cts. & Jud. Proc.
(“CJIP”) § 3-211(b) may be entered, if required.” The Court’s inclusion of this
provision was in recognition of the fact that Plaintiff had noted its objection to the
American Arbitration Association (“AAA”) as the arbitration forum,! and that

Defendant had noted the possible need for a motion to appoint an arbitrator.2

! See Plaintiff's Opposition to Defendant’s Motion to Compel Arbitration and
Stay Judicial Proceedings and Request for Hearing, at 10.
2 See The Obesity Society Inc.’s Reply Memorandum to Further Support of
Motion to Compel Arbitration and to Stay Judicial Proceedings, at 14.
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Subsequent to the entry of the Court's Memorandum Opinion and Order,
Defendant filed its timely Motion to Amend (DE #34), seeking to have the court
amend its prior order and to exercise its authority under CJP § 3-211(b) to appoint
an arbitrator.? Plaintiff opposed the Motion to Amend (DE #38), arguing that a
“motion” is not a “petition” within the meaning of CJP § 3-211(b), and that the Court
lacks the authority to amend its judgment to include the requested relief.

“A trial court retains unrestricted authority over an unenrolled judgment
pursuant to [CJP] § 6-408.” Goldman, Skeen & Wadler, P.A. v. Cooper, Beckman &
Tuerk, L.L.P., 122 Md. App. 29, 61 (1998). See also Md. Rule 2-534. Accordingly,
this court has the authority to act on Defendant’s request — a request that the Court
acknowledged in its prior Order could be necessary if the parties were unable to
agree on an arbitrator. The Court will treat Defendant’s “Motion to Alter” as the
“petition” envisioned under CJP § 3-211(b), see Miller v. Mathias, 428 Md. 419, 443
(2012) (“[I]t is the substance of the pleading that governs its outcome, and not its
form. .. .”), and will appoint an arbitrator. But, while it is appropriate to make the
appointment, the Court is not convinced that the AAA should be designated.

The AAA and its arbitrator selection process was not something to which the
parties expressly agreed in their Operating Agreement.* CJP § 3-211 (c) authorizes
the Court to appoint “one or more arbitrators,” but that stated authority does not

(at least on its face) include the authority to designate an arbitration forum (with

3 The Motion to Amend was filed within 10 days of the entry of the
Memorandum Opinion and Order.

4 Defendant filed an arbitration demand with the AAA (at about the same
time that Plaintiff instituted this action).
2



an arbitrator appointment process) to which the parties did not agree. Accordingly,
the Court will stay within the bounds of its express statutory authority and appoint
the Honorable Michael D. Mason (Retired) as the arbitrator. Within 10 days of the
date of the Order accompanying this Memorandum Opinion, the parties shall
communicate with Judge Mason through email at MMason@mecccourt.com
regarding further proceedings. An Order consistent with this Memorandum

Opinion is being signed contemporaneously herewi

Harry C. Storm, J udge
Circuit Court for Montgomery County, Maryland

cc: Hon. Michael D. Mason (by email -MMason@mcccourt.com)



CIRCUIT COURT FOR
MONTGOMERY COUNTY, MARYLAND

AMERICAN SOCIETY FOR METABOLIC
AND BARIATRIC SURGERY

Plaintiff,
V. : Case No. 478066-V

NAASA, THE OBESITY SOCIETY, INC.

Defendant.

ORDER
Upon consideration of NAASO, The Obesity Society, Inc.’s (“I'OS”) Motion to

Amend Order Compelling Arbitration to Appoint Arbitrator (DE #34) (“Motion”), the
Opposition filed by plaintiff (DE #38), and the Reply by TOS (DE #39), and good
cause shown, it is this 3'd day of June, 2020 by the Circuit Court for Montgomery
County, Maryland

ORDERED, that the Motion is GRANTED:; and it is further

ORDERED, the April 20, 2020 Order granting TOS’s Motion to Compel
Arbitration and to Stay Judicial Proceedings (DE #6-7) compelling this proceeding
to arbitration and denying Plaintiffs Motion for Summary Judgment for Judicial
Dissolution (DE #13) as moot is amended as follows:

ORDERED, that TOS’s Motion to Compel Arbitration and to Stay Judicial
Proceedings (DE #6-7) is GRANTED; and it is further

ORDERED, that this proceeding is compelled to arbitration before the
Honorable Michael D. Mason (Retired) who is hereby appointed the Arbitrator

pursuant to Md. Code Ann. Cts. & Jud. Proc. § 3-211(c); and it is further

1



ORDERED. that Plaintiffs Motion for Summary Judgment for Judicial

Dissolution (DE #13) 1s DENIED as moot.

Harry C. Storm, Judge
Circuit Court for Montgomery County, Maryland



NAASO, THE OBESITY SOCIETY, INC.
1110 Bonifant Street, Suite 500
Silver Spring, Maryland 20910

and

OBESITY WEEK, LLC
1110 Bonifant Street, Suite 500
Silver Spring, Maryland 20910

Claimants
Case No.
V.

AMERICAN SOCIETY FOR METABOLIC
AND BARIATRIC SURGERY

14407 SW 2™ Place, Ste F-3

Newberry, Florida 32669
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Respondent

* * * * * * * * * * *

AMENDED DEMAND FOR ARBITRATION

NAASO, The Obesity Society, Inc. (“TOS”) and Obesity Week, LLC (“OW?”), Claimants,
by and through their attorneys, James W. Constable, Donald J. Walsh, Marc A. Campsen and
Wright, Constable & Skeen, LLP, hereby amends and restates its Demand for Arbitration against
the American Society for Metabolic and Bariatric Surgery, Inc. (“ASMBS”), Respondent. In
support of their claims, Claimants state:

INTRODUCTION

1. TOS is a Maryland non-profit organization. TOS is a collective of medical
professionals dedicated to the study of obesity and its treatment. Founded in 1982, it has
approximately 2800 members.

2. ASMBS is an lowa corporation. ASMBS is an organization with similar objectives

and is a non-profit medical organization dedicated to metabolic and bariatric surgery and the

{00412437v. (15712.00006)}



research and treatment of obesity-related diseases and conditions.

3. OW is a Maryland limited liability company formed by TOS and ASMBS. OW is
governed by the “Operating Agreement of Obesity Week, LLC, a Maryland Limited Liability
Company” (“Operating Agreement”). A copy of the Operating Agreement is attached as Exhibit
1.

4. As discussed below, on March 26, 2019, ASMBS provided its written, 12-month
notice of withdrawal from OW to TOS pursuant to 3.2 of the Operating Agreement. On January
23, 2020, ASBMS notified TOS it was unilaterally rescinding its withdrawal.

5. On January 27, 2020, TOS’ counsel emailed ASMBS’ counsel a Demand for
Arbitration addressing the disputes between the parties and requesting arbitration before the
American Arbitration Association (“AAA”). ASMBS refused. On January 30, 2020, TOS filed
the Demand for Arbitration with AAA.

6. Subsequently, TOS learned that on January 23, 2020, ASMBS filed a Complaint
for Judicial Dissolution in the Circuit Court for Montgomery County, styled American Society for
Metabolic Bariatric Surgery v. NASSA, The Obesity, Inc., Case No. 478066-V (“Circuit Court
Action”), seeking the dissolution of OW.

7. On June 3, 2020, the Honorable Judge Harry C. Storm, Circuit Court for
Montgomery County, issued a written Order compelling the Circuit Court Action to arbitration
before the Honorable Michael D. Mason (Retired), pursuant to the Operating Agreement.

8. Currently, arbitrable disputes between TOS and ASMBS arising from the
Operating Agreement exist as to ASMBS’ current membership status in OW, the scope of OW,

ownership of OW intellectual property and the need for dissolution of OW.

{00412437v. (15712.00006)} 2



FACTUAL AND PROCEDURAL HISTORY
A. The OW Operating Agreement
0. On or about July 20, 2012, the parties entered into the Operating Agreement. TOS
and ASMBS were the only Members of OW, each having 50% ownership and voting rights. Id.
10. The Operating Agreement broadly sets forth the purposes of OW as follows:
1.5 Purpose of the Company. The purpose of the Company is to engage in any
lawful activity for which a limited liability company may be organized under the

Act. Without limiting the generality of the foregoing, the Company is expressly
authorized to engage in the following businesses:

(a) To administer a joint annual society meeting between and on behalf
of ASMBS and TOS, to be known as ‘Obesity Week’; and

(b) Such other activities directly related to the foregoing business as
may be necessary, advisable or appropriate, in the reasonable opinion of the
Members, to further the foregoing business.

11. Paragraph 3.2 (Withdrawal, Resignation or Retirement) of the Operating
Agreement expressly governs when and how a Member can withdrawal from OW:

A Member shall have the right to withdraw or resign as a Member of the Company
without the express approval of the other Member(s), provided that the withdrawing
or resigning Member shall continue to be legally responsible for satisfying its
proportionate share of any then-existing legal obligations incurred as a Member of
the Company unless such obligations are expressly assumed by the Company or the
other Member(s). The withdrawing member shall provide the other Member(s) and
the Company with written notice of its intention to withdraw at least twelve (12)
months prior to the intended effective withdrawal date.

This section shall survive termination.

Id. at 3.2 (emphasis added).

12. Paragraph 3.6 of the Operating Agreement specifically allows ASMBS and TOS to
engage in competing activities, including obtaining corporate opportunities:

The Members and their respective partners, agents and employees may engage or

invest in, independently or within others, any business activity of any type or
description, including without limitation those that might be the same as or similar
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to the Company’s business and that might be in direct or indirect competition with
the Company]|.]...The Members shall not be obligated to present any investment
opportunity or prospective economic advantage to the Company, even if the
opportunity is of the character that, if presented to the Company, could be taken by
the Company. Each of the Members shall have the right to hold any investment
opportunity or prospective economic advantage for his own account or to
recommend such opportunity to persons other than the Company.

Exhibit 1 at 3.6 (emphasis added).

B.

ASMBS’ Withdrawal From OW Pursuant To The Operating Agreement

13.

On March 26, 2019, ASMBS’ then President, Eric J. DeMaria, notified TOS via

letter ASMBS was withdrawing from OW pursuant to 3.2 of the Operating Agreement and TOS

could continue to operate OW on its own (“Withdrawal Notice) (emphasis added):

Also, as we discussed, if TOS prefers to maintain ObesityWeek, LLC as an ongoing
entity, please accept this letter as the required one-year notice of ASMBS’s
withdrawal from ObesityWeek, LLC under Section 3.2 of the Operating
Agreement. With ASMBS’ withdrawal from ObesityWeek, ASMBS notes that
TOS could continue the venture on its own, although this is less beneficial than
dissolution from both operation and legal standpoints. However, if the partners
cannot mutually agree to dissolve ObesityWeek, LLC, ASMBS will work with
TOS in good faith to withdraw in a concerted manner.

Withdrawal Notice attached as Exhibit 2. (emphasis added)

14. Pursuant to §3.2’s 12-month notice period, ASMBS’ withdrawal from OW was to

be complete on March 26, 2020.

15. On March 29, 2019, TOS acknowledged receipt of ASMBS’ unilateral Withdrawal

Notice: (emphasis added)

We have received your letter of March 26, 2019 reporting the decision of
the American Society for Metabolic and Bariatric Surgery (ASMBS) to end their
membership in ObesityWeek, LLC. While we regret this decision, ObesityWeek,
LLC and The Obesity Society (TOS) acknowledge and accept your letter of March
26, 2019 as official notice of your intent to withdraw from the ObesityWeek, LLC.
Pursuant to Section 3.2 of the ObesityWeek Operating Agreement, your withdrawal
will be effective on March 26, 2020, twelve (12) months from the date of our receipt
of the notice].]

{00412437v. (15712.00006)} 4



As a withdrawing member of ObesityWeek, L.ILC, ASMBS remains
obligated and legally responsible for its proportionate share of obligations incurred
prior to the effective date of withdraw. These obligations include all contractual
obligations existing at the time of withdraw including, without limitation, those for
goods and services to be supplied in the future.

3/29/19 letter attached as Exhibit 3.

16. Over the course of the following 10-months, ASMBS and TOS operated with the
understanding that ASMBS was withdrawing at the conclusion of the 12-month notice period on
March 26, 2020:!

e April 30, 2019 email from TOS to ASMBS’ President, Eric DeMaria, stating: “I
was saddened to learn of ASMBS’ decision to withdraw from the Obesity Week

partnership.” ASMBS’ President responding: “ASMBS needed to make this
decision for many reasons.”

e May 1, 2019, email from ASMBS’ counsel to TOS’ counsel stating: “My
expectation is that all remaining issues can be addressed at that November meeting,

and ASMBS can then finalize its withdrawal from OW upon being paid for the
2017 and 2018 OW years.”

e June 28, 2019, emails between TOS and ASMBS discussing various issues “to
facilitate an amiable and timely withdraw of ASMBS from the ObesityWeek
partnership[.]”

e August 15, 2019, email from ASMBS’ counsel to TOS’ counsel discussing
separating the Conference Agreements and conceding “ASMBS is certainly
responsible under the OA as a withdrawing member ‘for satisfying its proportionate
share of any then-existing legal obligations[.]””

e October 25, 2019, email from ASMBS’ counsel to TOS’ counsel stating: “Since
the members are going their separate ways, the cleanest way to handle withdrawal
is to separate from the outset.”

e November 12, 2019, email from TOS President to ASMBS’ President (Matthew
Hunter) and Executive Director (Georgeann Mallory) stating: “We appreciate your
offer to have the four of us meet to expedite the planning and financial
arrangements required to complete ASMBS’ withdrawal from the OW

! Many other correspondences between TOS and ASMBS confirm ASMBS was operating as a
withdrawing member.

{00412437v. (15712.00006)} 5



partnership.”

e December 12, 2019, email from TOS President to ASMBS President (Matthew
Hunter) stating: “Thank you again for your efforts to move forward with
discussions to expedite the ASMBS withdrawal from ObesityWeek in a manner
that is mutually beneficial to all parties involved. I look forward to a productive
meeting this Saturday.” December 13, 2019, response from ASMBS President
stating: “I look forward to the meeting and appreciate that all are convening at this
busy time of year.”

e The agenda for the “ASMBS Withdraw from ObesityWeek, LLC Disengagement
Planning Meeting” including ASMBS’ President, President-Elect and Executive
Director as attendees.

17. ASMBS’ 2018/2019 Annual Report published to ASMBS’ membership (and the
public via the internet) also confirmed that ASMBS’ “Executive Council unanimously chose the

only course of action within our purview under the OW operating agreement by voting to leave

the OW, LLC effective 2020.”> The Annual Report further confirmed this unanimous vote resulted

in ASMBS unequivocally “withdrawing from OW.” (emphasis added)

18. Against this backdrop, on January 23, 2020, approximately 10 months after the
Withdrawal Notice and only approximately 60 days before ASMBS’ withdrawal would be
complete, ASMBS issued a letter to TOS expressly and unilaterally stating it rescinded the
Withdrawal Notice:

This letter shall serve as notice to The Obesity Society (“TOS”) that effective

immediately the American Society of Metabolic and Bariatric Surgery

(“ASMBS”) hereby rescinds, cancels, and revokes its notice of intention to

withdraw related to its membership in Obesity Week, LLC (“the Company”),

which intent was communicated to TOS by letter dated March 26, 2019.

1/23/20 attached as Exhibit 4. TOS acknowledged the attempted rescission but objected.

2 The full 2019 annual report can be found at:

https://asmbs.org/app/uploads/2020/01/Annual Report2018 2019 web.pdf?utm_source=ASMB
S+News+%26+0ffers&utm_campaign=ale026c64c-

EMAIL _CAMPAIGN 2018 11 _05_08 25 _COPY_01&utm_medium=email&utm_term=0_099
le81a66-ale026c64c-235002989 (last visited on April 7, 2020).
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19.  No provision of the Operating Agreement permits rescission of a withdrawal notice
under {3.2.

20. TOS contends ASBMS withdrew from OW on March 26, 2020.

C. OW’s Planned Joint Conferences Through 2025

21. OW’s joint conferences between ASMBS and TOS require a great deal of planning,
organization, financing and support. Each conference requires a guaranteed reserved block of
hotel rooms, conference facilities, meeting rooms and exhibit halls (“Rooms”). Historically,
ASMBS has accounted for over 50% of room and facility requirements. These requirements must
be met and satisfied and honored by agreements with hotels, conference centers and other third-
parties (“Agreements’”) made well in advance.

22. Each conference also requires multiple programs, a comprehensive and
sophisticated registration process with the ability to record and confirm registration for the various
events, handle changes and cancellations, and collect and in many cases refund or adjust
registration fees. In addition, each conference requires the advance of large sums of money for
third-party services and supplies. Financial accounting is extremely complicated. Numerous
issues and disagreements have arisen between TOS and ASMBS with regard to the financial
accounting of revenue, expenditures, charges and distributions.

23. OW currently has a joint annual society meeting between and on behalf of ASMBS
and TOS scheduled for November, 2020 (ObesityWeek 2020). Due to COVID 19, the parties are
currently attempting to reschedule separate conferences for TOS and ASMBS.

24.  OW has also entered into Agreements for each year through 2025. The Agreements
entered into by OW for rooms and facilities through 2025 anticipated ASMBS’s historic needs.

These agreements cannot be terminated without substantial costs. Many of the Agreements impose
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penalties, fees and other charges for rooms or facilities if the reserved rooms or facilities are not
used. Failure to use these Rooms due to ASMBS’ withdrawal will result in OW being subject to
substantial penalties, charges, and fees. For instance, if all hotel and conference facility agreements
were cancelled as of the filing of this Demand, the aggregate cancellation fees would be between
$4,000,000 and $5,000,000. Similar penalties may be part of other third-party agreements.

25. Because ASMBS’ withdrawal became effective on March 26, 2020, ASMBS will
not be a Member of OW for these conferences but as a withdrawing member will be “legally
responsible for satisfying its proportionate share of any then-existing legal obligations incurred as
a Member of the Company” under {[3.2 of the Operating Agreement.

D. OW Related Intellectual Property
26. ASMBS created the following intellectual property (“IP”) related to OW:

e ASMBS registered in its name and currently owns and controls the domain name
for OW, www.obesityweek.com.

e  On Junes 24, 2013, ASMBS filed for the trademark “ObesityWeek Where Science
and Treatment Meet November 11-16, 2013 Atlanta, GA,” which included a design.
On May 6, 2015, this mark was deemed abandoned. TOS had no knowledge of this
filing.

e On Junes 16, 2015, ASMBS filed for the trademark “Obesity Week-End.” On May
28, 2016, this mark was deemed abandoned. TOS had no knowledge of this filing.

27. On February 7, 2019, TOS filed for the trademark “ObesityWeek.” The mark has
only ever been used on behalf of OW. Moreover, TOS has licensed the mark to OW.

28. Although ASMBS claims it was unaware of the “ObesityMark” until late January
2020, at the November 2019 Obesity Week conference, ASMBS marketed its annual 2020 meeting
using the registered “ObesityWeek” mark in its flyer: “The ASMBS Annual Meeting 2020 is a
separate event from ObesityWeek® 2020.”

29. Ignoring its own prior behavior and the corporate opportunity doctrine wavier in
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3.6 of the Operating Agreement, ASMBS asserts TOS improperly registered the mark
“ObesityWeek” in its name.

30. Finally, notwithstanding ASMBS’ withdrawal from OW, it refuses to transfer the
obesityweek.com website and other social media to OW, its rightful owner. ASMBS also misused
these accounts to broadcast false and misleading information about the OW 2020 conference to
the OW constituency, all to the detriment of OW and hindering its ability to host the conference.
ASMBS’ refusal to transfer OW related IP is and will continue to cause OW irreparable harm.

E. The Circuit Court Action — The Complaint For Judicial Dissolution

31.  Initially, ASMBS’ Complaint for Judicial Dissolution inexplicably asserts that
ASMBS has standing to seek dissolution because it did not withdraw from OW pursuant to 3.2
of the Operating Agreement. As explained above, TOS asserts ASMBS has withdrawn from OW,
effective March 26, 2020.

32.  The Complaint for Judicial Dissolution asserts the predicate for dissolution is the
alleged sole “purpose of the Operating Agreement of Obesity Week, LLC — administering a joint
annual society meeting of ASMBS and TOS —is no longer possible[.]” Compl. at | 45. TOS rejects
this position because it is based solely on ASMBS’ attempt to rewrite 1.5 of the Operating
Agreement to limit the scope of OW in direct contravention of the plain language of the Operating
Agreement.

33.  The Complaint for Judicial Dissolution also asserts without explanation that
disputes over ownership of the mark “ObesityWeek” prevent “conformity with the Operating
Agreement” requiring dissolution. Compl. at | 45. See also Compl. at 16, 35, 43. TOS rejects
this position based on the corporate opportunity waiver in {3.6 of the Operating Agreement and

ASBMS’ own conduct.

{00412437v. (15712.00006)} 9



34. Finally, TOS contends judicial dissolution is unnecessary because it intends to
continue operating OW. The OW Operating Agreement recognizes that OW can be operated by
only one member because it expressly allows withdrawal under 3.2, which does not trigger
dissolution.

DECLARATORY AND INJUNCTIVE RELIEF

35. There exists a justiciable controversy of such immediacy between TOS and
ASMBS as to ASMBS’ withdrawal status, ownership of the “ObesityWeek” mark, the scope of
OW and the need for judicial dissolution such that Claimants request a declaration of the parties’
respective rights under the Operating Agreement.

WHEREFORE, NAASO, The Obesity Society, Inc. and Obesity Week, LLC respectfully
request the following relief:

1. A declaration that ASMBS’ withdrawal from OW was effective on March 26, 2020,
12-months after its Withdrawal Notice on March 26, 2019, pursuant to 3.2 of the Operating
Agreement.

2. A declaration that ASMBS will remain liable for its proportionate share of any
costs, expenses, fees, charges, penalties or other obligations incurred by OW or TOS on behalf of
OW arising out of OW agreements with third-parties and other obligations incurred by OW prior
to the effective date of ASMBS’ withdrawal on March 26, 2020.

3. A declaration that ASMBS be required to post security or otherwise secure its
obligations to stand behind and pay all liabilities pursuant to 3.2 of the Operating Agreement.

4. A declaration that TOS properly registered the “ObesityWeek” mark pursuant to

3.6 of the Operating Agreement.
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5. A declaration that OW’s purpose under 1.5 of the Operating Agreement is not
limited solely to administering “a joint annual society meeting between and on behalf of ASMBS
and TOS, to be known as ‘Obesity Week.’”

6. A declaration that TOS can continue to operate OW without ASMBS pursuant to
the Operating Agreement.

7. A declaration that judicial dissolution of OW is not proper.

8. A preliminary injunction and permanent injunction requiring ASMBS to transfer to
OW any property held in ASMBS’ name, including, without limitation, any ownership rights and

registrations of the domain name www.obesityweek.com, and any other social media accounts,

and that ASMBS immediately cease and desist its use of the website and other social media rightly
belonging to OW pending the transfers.

0. An accounting of OW capital accounts as of the effective date of ASBMS’
withdrawal from OW on March 26, 2020.

10.  An Order directing ASMBS to reimburse OW and TOS for all costs, expenses, and
reasonable attorneys’ fees incurred or paid by them in connection with this proceeding.

11. Such other and further relief as may be required.

/s/ Marc A. Campsen
James W. Constable
Donald J. Walsh
Marc A. Campsen
Wright, Constable & Skeen, LLP
7 Saint Paul Street, 18™ Floor
Baltimore, Maryland 21202
(410) 659-1315
jconstable@wcslaw.com
dwalsh@wcslaw.com
mcampsen@wcslaw.com
Attorneys for Claimant
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CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that on this 9th day of June, 2020, the foregoing was served by email
and first-class mail, postage prepaid on the following:

Bryan D. Bolton, Esq.
100 Light Street, Suite 1400
Baltimore, Maryland 21202

and
Mark D. Greenberg, Esq.

8809 Sawmill Creek Lane
Wilmington, North Carolina 28411

/s/ Marc A. Campen
Marc A. Campsen
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__ OPERATING AGREEMENT
OF '
OBESITY WEEK, LLC,
: A MARYLAND LIMITED LIABILITY COMPANY

This Operating Agreement of Obesity Week, LLC, a Maryland limited liability comparny
("Agreement"), is entered into as of (July 20,) 2012, ("Effective Date™), by and between the
American Society for Metabolic and Bariatric Surgery, an Iowa nonprofit corporation
(“ASMBS”) and The Obesity Society, a Maryland nonprofit corporation (“TOS™) (each a
"Member" and collectively, the "Members"). ’

NOW, THEREFORE, the parties adopt this Agreement as the operating agreement for
the Company upon the terms and subject to the conditions stated herein.

ARTICLE L
ORGANIZATIONAL MATTERS

1.1 Organization. The Members have caused to be filed on or about September 9,
2009 Articles of Organization (the "Articles") for Obesity Week, LLC (the "Company"), a
limited liability company under the laws of the State of Maryland, with the Maryland .
Department of Assessments and Taxation pursuant to the Maryland Limited Liability Company
Act, Maryland Code §4A-101 et seq. (the “Act”).

1.2 Name. The name of the Company shall be "Obesity Week, LLC". The
Company may conduct business under that name or any other name approved by the Members,

1.3 Term Theterm of the Company commenced as of the date of the filing of the
Articles and shall continue perpetually, unless sooner terminated by the provisions of this
Agreement or as provided by law.

1.4  Office and Agent. The Company shall continuously maintain an office and
registered agent in the State of Maryland. The principal office of the Company shall be located
at 8757 Georgia Avenue, Suite 1320, Silver Spring, Maryland 20910, unless and until changed
by the Members. The registered agent shall be as stated in the Articles or as otherwise
determined by the Members,

1.5 Purpose of the Company. The purpose of the Company is to engage in any.
lawful activity for which a limited liability company may be organized under the Act. Without

limiting the generality of the foregoing, the Company is expressly authorized to engage in the
following businesses:

(a) To administer a joint annmual society meeting between and on
behalf of ASMBS and TOS, to be known as “Obesity Week™; and”

(b) Such other activities directly related to the foregoing business as
may be necessary, advisable or appropriate, in the reasonable opinion of the Members, to
further the foregoing business.

EXHIBIT
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1.6 Nonprofit Purpose and Character. Each Member is a nonprofit entity exempted
from federal and state income tax under the provisions of Internal Revenue Code Section
501{c)(6) and corresponding state law. It is the express intent of the Members that the
Company be established and operated in order to facilitate the Members in carrying out their
respective nonprofit educational and scientific purposes and missions and that the Company
not engage in any purpose or activity contrary to such purposes and missions or which would
otherwise affect the nonprofit status of each Member.

" ARTICLE IL
CAPITAL CONTRIBUTIONS

21  Capital Contributions. Each Member shall contribute the monies or property
indicated opposite their respective names on Exhibit A as its initial capital contribution to the
Company (“Capital Contributions”). With respect to non-cash contributions, if any, the value
indicated-on Exhibit A shall be the amount reflected in the contributing Member’s capital
account. No Member shall be required to make any additional contributions to the capital of
the Company except upon the unanimous consent of the Members. Except as provided in this
Agreement, no Member may withdraw its Capital Contribution.

22  Membership Interest. Each Member's interest in the Company shall be the
percentage amount indicated in Exhibit A attached hereto ("Membership Interest") and such
Membership Interest shall represent a Member's rights in the Company, including the
Member's economic interests, any right to vote or participate in management, and any right to
information concemning the business and affairs of the Company.

2.3 Capital Accounts. The Company shall establish an individual capital account
("Capital Account™) for each Member. The Company shall determine and maintain each
Capital Account in accordance with applicable Treasury Regulations. Upon a valid transfer of
a Membership Interest in accordance with Article VI, such Member's Capital Account ‘shall
carry over to the new owner.

24  No Interest. The Company shall not pay any interest on Capital Contributions.

ARTICLE IIL
MEMBERS

3.1  Admission of Additional Members. Additional Members may be admitted upon
the unanimous approval of the Members. Any additional Members will participate in the
management, "Net Profits", "Net Losses” (as such terms are defined in Section 5.1) and
distributions of the Company on such terms as are determined by the Members. Exhibit.A
shall be ameénded upon the admission of an additional Member to set forth such Member's
name, Capital Contribution and Membership Interest.

3.2  Withdrawal Resignation or Retirement. A Member shall have the right
to withdraw or resign as a Member of the Company without the express approval of the
other Member(s), provided that the withdrawing or resigning Member shall continue to
‘be legally responsible for satisfying its proportionate share of any then-existing legal
obligations incurred as a Member of the Company unless such obligations are expressly

Obesity Week, LLC Operating Agrecment 2-
AFPROVED ASMBS [date] & TOS 07-12-12

EXHIBIT 1



assurned by the Company or the other Member(s). The withdrawing member shall
provide the other Member(s) and the Company with written notice of its iritention to
withdraw at least twelve (12) months prior to the intended effective withdrawal date.

This section shall survive termination.

3.3 Limited Liability. Except as expressly set forth-in this Agreement or required by
law, no Member shall be personally liable for any debt, obligation, or liability of the Company,
whether that liability or obligation arises in contract, tort, or otherwise.

3.4 Member Meetings. No annual or regular meetings of the Members are required to
be held. However, if such meetings are held, such meetings shall be noticed in writing to each
Member setting forth the date, time and location of the meeting and the issues to be discussed.
The notice shall be transmitted via overnight delivery or electronically to each Member to the
address set forth in Exhibit A. Meetings may be held telephonically, in which case the notice
shall set forth thé method and telephone number for participation. Any action which the
Members could take at a meeting shall be valid if set forth in a written consent executed by all
Members. In all matters, except as otherwise provided in this Agreement, approval of the
Members shall mean the affirmative vote or written consent of all of the Members,

3.5 Transactions between the Company and the Membe 8, Notwithstanding that it
may constitute a conflict of interest, the Members may engage in any transaction with the
Company so long as (a) such transaction is not expressly prohibited by this Agreement, (b) the
terms and conditions of such transaction, on an overall basis, are fair and reasonable to the
Company and are at least as favorable to the Company as those that are generally available from
persons capable of similarly performing them, and (c) all of the Members having no interest in
such transaction (other than their interests as Members) approve any such transaction,

3.6 Competing Activities. The Members and their respective partners, agents and
cmployees may engage or invest in, independently or with others, any business activity of any
type or description, including without limitation those that might be the same as or similar to the
Company's business and that might be in direct or indirect competition with the Company,
except that each Member acknowledges and agrees that in 2013, 2014 and 2015 each Member’s
annual meeting will be conducted jointly under the management of the Company. Other than
each Member’s annual meeting, nothing in this Agreement shall prohibit either Member from
holding, sponsoring, providing or participating in educational or scientific courses, meetings,
presentations, continuing education activities or other activities or ventures undertaken in the
normal course of each Member’s business, in which case neither the'Company nor any other
Member shall have any right in or to such other ventures or activities or to the income or
proceeds derived therefrom. The Members shall not be obligated to present any investment
opportunity or prospective economic advantage to the Company, even if the opportunity is of the
character that, if presented to the Company, could be taken by the Company. Each of the
Members shall have the right to hold any investment opportunity or prospective economic
advantage for his own account or to recommend such opportunity to persons other than the
Company. The Members acknowledge that each of the Members owns and/or manages other
businesses, including businesses that may compete with the Company. The Members hereby
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waive any and all rights and claims which they may otherwise have against any other Member
and his partners, agents, and employees as a result of any of such activities,

ARTICLE IV.
MANAGEMENT AND CONTROL OF THE COMPANY

4.1 Management of the Company by Members. In entering into this Operating
Agreement, the intent of each Member is to actively engage in the management of the Company
acting by and through each Member’s respective representatives on the Company’s Board of
Directors as set forth in Section 4.2. Accordingly, unless otherwise limited by this Agreement,
each Member shall have full, complete and exclusive authority, power, and discretion to manage
and control the business, property and affairs of the Company, to make all decisions regarding
those matters and to perform any and all other acs or activities customary or incident to the
management of the Company's business.

42  Governing Board of Directors.

(@  Number. Term and Qualifications. The Members shall manage the
Company through a Board of Directors. The Board of Directors shall be comprised of three 3)
representatives of éach Member consisting of the then current President, President Elect and
Secretary-Treasurer of each Member. The term of each individual Member representative of the
Board of Directors shall be co-extensive with their respective term as an officer of each Member.
‘The Chair of the Board of Directors shall be chosen by the Board of Directors from the
representatives of whichever Member does not also hold the Chair of the Board of Managers
described in Section 4.8(a). The Chair shall then rotate between representatives of each Member
on an annual basis. The Chair shall preside at all meetings of the Board of Directors. The Board
of Directors may also choose 2 Vice Chair to act in the absence of the Chair. The Vice Chair
shall not be a representative of the same Member as the Chair.

()  Resipnation Or Disability: Removal. In the-event an individual Member
representative of the Board of Directors resigns or is otherwise unable to perform their duties
that representative may be replaced by the respective Member pending the Member’s next
election of officers. A Member may remove an individual representative of the Member on the
Board of Directors at any time for any reason and replace such representative pending the
Member’s next election of officers.

() Voting. In that ultimate management of the Company rests with the
Members, the individual Member representatives on the Board of Directors shall have no
individual vote but shall cumulatively hold one vote per Member. It is the intent of this provision
that the individual Member representatives on the Board of Directors represent the views and
interest of their respective Member society and act under the direction of their Member society.

4.3 Powers of Board of Directors.

(8)  Powers of Board of Directors. Without limiting the generality of Section
4.1, but subject to Section 4.3(b) and to the express limitations set forth elsewhere in this
Agreement, the Board of Directors shall be charged with oversight of the day to day affairs of the
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Company with the necessary powers to manage and carry out the purposes, business and affairs
of the Company, including but not limited to the approval of budgets.

(b)  Limitations on Power of the Board of Directors. The Board of Directors
shall not have authority to cause the Company to engage in the following transactions without
first obtaining the unanimous affirmative vote or written consent of the Members:

()  The incurring of any debt, contractual obligation or other monetary
obligation which is more than twenty percent (20%) in excess.of approved budget, after
adjusting for any related revenue increases;

(i)  The making of any capital expenditure with a total cost in excess
of five thousand dollars ($5,000.00);

(i)  Requiring an additional Capital Contribution from the Members;
(iv)  Admitting additional Members;

(v)  Any confession of judgment against the Company;

(vi)  The dissolution of the Company;

(vii)  The disposition of all or substantially all of the assets of the
Company not in the ordinary course of business;

(vii)  Amending the Artioles or this Agreement;

(ix)  The merger of the Company with another limited liability
company, corporation, general partnership, limited partnership or other entity;

(x)  An alteration of the purpose of the Company as set forth in Section
1.5;

(xi)  The filing of a petition in bankmiptcy; and

(xii) Any other transaction described in this Agreement as requiring the
unanimous vote, consent, or.approval of all of the Members.

- 4.4 Bank Accounts and Signature Authority. Each of the Members shall authorize
one or more representatives to endorse checks, drafts, and other evidences of indebtedness made
payable'to the order of the Company for the purpose of deposit into the Company's accounts, and
to execute contracts and obligations on behalf of the Company, including without limitation,
checks, drafts, and other instruments obligating the Company to pay money; provided that,
checks and drafts in excess of five thousand dollars ($5,000.00) and all contracts and written
obligations purporting to legally bind the Company must be signed by a representative of each
Member.
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4.5 Performance of Duties: Liability of Members: Limited Liabiliiy. No Member of
the Company and no representative of a Member of the Company serving on the Board of
Directors shall be personally liable under any judgment of a court, or in any other manner, for
any debt, obligation, or liability of the Company, whether that liability or obligation arises in
contract, tort, or otherwise, solely by reason of being a Member of the Company or a Member’s
representative on the Board of Directors. A Member shall not be liable to the Company or to any
other Member for any loss or damage sustained by the Company or any Member, unless the loss
or damage shall have been the result of fraud, gross negligence, willful misconduct or
embezzlement by the Member.

4.6 Devotion of Time. The Members and their respective individual Member
representatives on the Board of Directors are not obligated to devote all of their respective time
or business efforts to the affairs of the Company. The Members and their individual Member
representatives shall devote whatever time, effort, and skill as they deem appropriate for the
operation of the Company.

4.7 Expenses, The Company shall reimburse the Members for the actual cost of
goods, materials and services of or provided by a Member and used for or by the Company in
connection with the Company's business. The Company shall also pay or reimburse the
Members for third-party costs and-expenses of the Company incurred by the Member, which,
among other things, may include the following:

(8)  All organizational expenses incurred in the formation of the Company;
(b)  All costs of personnel that provide services directly to the Company;
(c)  Legal, audit, accounting, brokerage and other fees;

(d)  Expenses of revising, amending, converting, modifying or terminating the
Company;

()  Expenses in connection with distributions made by the Company to, and
communications and bookkeeping and clerical work necessary in maintaining relations with,
Members;

® Expenses in connection with preparing and mailing reports required to be
furnished to Members for investment, tax reporting or other purposes which the Members deem
appropriate;

(g)  Costsincurred in connection with any litigation, including any
examinations or audits by regulatory agencies;

(h)  Fees and expenses paid to mortgage bankers, brokers and services,
consultants, real estate brokers, insurance brokers and other agents; and

(i) The costs of insurance obtained in connection with the business of the
Company.
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Except as otherwise provided herein, the Members shall not be reimbursed by the
Company for the following expenses unless utilized by or shared by the Company: (i} salaries,
compensation or fringe benefits of employees or representatives of a Member; and (ii) ovethead
expenses of a Member, including, without limitation, rent and general office expenses.

4.8 Further Governance Provisions.

(a). Board of Managers. The Company shall have an Obesity Week Board of Managers
which shall be primarily responsible for the day to day operations, establishing working N
committees, creating the budget, development and maintenance of an Obesity Week Policy and
Procedure Manual, coordination of educational programming, selecting partnering organizations
for the yearly program, marketing, site selection, scheduling the joint annua! society meetings to
be held by the Members and other activities as needed for operationalizing the meeting. The
Board of Managers shall have no direct role in the governance of the Company. The Board of
Managers shall be comprised of six (6) individual representatives of each Member society
including each Member’s Board of Managers Leader Designate, President Elect, Program Chair,
and three (3) representatives at large chosen by the Member society. The Executive Director of
each Member society shall be an ad hoc member of the Board of Managers who shall not vote.
The Board of Managers will have a Chair and a Vice-Chair who are the two Board of Managers
Leader Designates. The Chair and Vice-Chair shall alternate between Member societies on an
annual basis with terms ending the last day of the annual Obesity Week meeting. An ASMBS
representative shall serve as Chair beginning November 2012 and a TOS representative shall
serve as Chair beginning November 2013, with the rotation continuing in following years. The
term of each individua] Member representative of the Board of Managers shall be co-extensive
with the term of their position with the Member society. In the event an individual Member
representative of the Board of Managers resigns, is removed or is otherwise unable to perform
their duties that representative may be replaced by the respective Member pending the Member’s
next election of officers. A Member may remove an individual representative of the Member on
the Board of Managers at any time for any reason and replace such representative pending the
Member’s next election of officers. The Board of Managers shall report periodically to the Board
of Directors as requested by the Board of Directors.

(b) Other Committees. The Governing Board of Directors and/or the Board of Managers
may form such other standing or ad hoc committees as deemed necessary or appropriate in order
to carry out the business purpose of the Company. The Board of Directors and/or the Board of
Managers shall define the duties and responsibilities of any such committees.

(c) Officers. The Governing Board of Directors may but shall not be obligated to appoint
one of its Member representatives to the office of President. If so appointed, the President shall
have general supervision of the Company subject to the overall supérvision and authority of the
Board of Directors and, ultimately, the Members. The Board of Directors may also appoint such
other Member representatives to the offices of Vice President, Sécretary and/or Treasurer/Chief
Financial Officer as the Board of Directors determines may be necessary or appropriate. If so
appointed the Board of Directors shall specify the powers and duties of such officers. Officers
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appointed by the Board of Directors shall hold their office for a term of one (1) year subject to
reappoint at the discretion of the Board of Directors.

ARTICLE V.,
ALLOCATIONS OF NET PROFITS AND NET LOSSES AND DISTRIBUTIONS

5.1  Definitions. When used in this Agreement, the following terms shall have the
meanings set forth below:

"Adjusted Capital Account” means, with respect to any Member as of the end of each
fiscal year of the Company, such Member's Capital Account (i) reduced by any anticipated
allocations, adjustments and distributions described in Treasury Regulation
Section 1.704-1(b)(2)(ii)(d)(4)-(6), and (ii) increased by the amount of any deficit in such
Member's Capital Account that such Member is deemed obligated to restore pursuant to the
penultimate sentences of the Treasury Regulation Sections 1.704-2(g)(1) and 1,704-2(i)(5) or
under Section 1.704-1(b)(2)(ii)(c) of the Treasury Regulations as of the end of such fiscal year.

“Code" shall mean the Internal Revenue Code of 1986, as amended from time to time, the
provisions of succeeding law, and to the extent applicable, the Treasury Regulations,

"Company Minimum Gain" shall have the meaning ascribed to the teri "Partnership
Minimum Gain" in the Treasury Regulations Section 1.704-2(d).

"Net Profits" and "Net Losses" shall mean, for each taxable year or other period, an
amount equal to the Company's taxable income or loss for such year or period, determined in
accordance with Code Section 703(a), including in the calculation thereof (i) all items of income,
gain, loss, or deduction required to be stated separately pursuant to Code Section 703(a)(1), (ii)
any income of the Company that is exempt from federal income tax, and (iii) any nondeductible
expenditures of the Company not properly chargeable to capital account described in Code
Section 705(a)(2)(B) or treated as Code Section 705(a)(2)(B) expenditures pursuant to
Regulations Section 1.704-1(b)(2)(iv)(i); provided, however:

(1)  inthe event that for purposes of calculating capital accounts an
asset of the Company is properly reflected on the books of the Company at a book value
other than the adjusted tax basis of the asset under the Code, then (a) the amount of any
adjustment to such a book value shall be taken into account as gain or loss from the
disposition of such asset, and (b) after such adjustment, depreciation with respect to such
asset and any gain or loss resulting from disposition of such asset shall be computed by
reference to'the book value of the asset as so carried; |

(2)  any items that are specially allocated pursuant to this Agreement
other than by allocation as part of net profits or net losses as such shall not be taken into
account in computing Net Profits and Net Losses; and

: (3)  to the'extent an adjustment to the adjusted tax basis of any
Company asset pursuant to Code Section 732(d), 734(b) or 743(b) is required to be taken
into account in determining capital accounts pursuant to Regulations Section
1.704-1(b)(2)(iv)(m), the amount of such adjustment to the capital accounts shall be
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treated-as an item of gain (if the adjustment increases the basis of the asset) or loss (if the
adjustment decreases such basis).

ations" shall mean the final or temporary regulations that have been
issued by the U.s. Department of Treasury pursuant to its authority under the Code and any
successor regulations.

5.2 Allocations of Net Profits and Net Losses. Subject to Section 5.3, the
Company's Net Profits and Net Losses for any fiscal period shall, after giving effect to all
Capital Account adjustments attributable to the Capital Contributions and distributions made
with respect to such period, be allocated among the Members in accordance with their
respectlve Membership Interests — 57% to ASMBS and 43% to TOS. Notwithstanding the
previous sentence, Net Losses allocated to a Member shall be made only to the extent that such
Net Losses allocations will not create a deficit Capital Account balance for that Member in
excess of an amount, if any, equal to such Member's share of Company Minimum Gain that -
would be realized on a foreclosure of the Company s property. Any Net Losses not allocated
to a Member because of the foregoing provision shall be allocated to the other Members (to the
extent the other Members are not limited in respect to the allocation of Net Losses under this

- Section 5.2). Any Net Losses reallocated under this Section 5.2 shall be taken into account in
_computing subsequent allocations of Net Profits and Net Losses pursuant to this Article V, so
that the net amount of any item so allocated and the Net Profits and Net Losses allocated to
each Member pursuant to this Article V, to the extent possible, shall be equal to the net amount
that would have been allocated to each such Member pursuant to this Article V asif the
reallocation of Net Losses had not occurred under this Section 5.2.

53  Code Section 704(c) Allocations. Notwithstanding any other provision in this
Article V, in accordance with Code Section 704(c) and the Treasury Regulations promulgated
thereunder, income, gain, loss, and deduction with respect to any property contributed to the
capital-of the Company shall, solely for tax purposes, be allocated among the Members so as to
take account of any variation between the adjusted basis of such property to the Company for
federal income tax purposes and its book value. In the event the book value of any Company
asset is adjusted, subsequent allocations of income, gain, loss, and deduction with respect to
such asset shall take account of any variation between the adjusted basis of such asset for
federal income tax purposes and its book value in the same manner as under Code Section
704(c) and the Treasury Regulations thereunder (including Section 1.704-1(b)(2)(v)(f).
Allocations pursuant to this Section 5.3 are solely for purposes of federal, state and local taxes.
As such, they shall not affect or in any way be taken into account in computing a Member's
Capital Account or share of profits, losses, or other items of distributions pursuant to any
provision of this Agreement.

54  Allocation of Normal Operating Expenses. Normal Operating Expenses
incurred by the Company shall be allocated evenly between the Members. The Members agree
that in the event an additional Member is admitted to the Company the allocation of Normal
Operating Expenses may change as agreed by the Members, As used herein “Normal
Operating Expenses” refers to costs and expenses incurred by the Company in the normal
course of operating its business and include but are not necessarily limited to: office rent,
utilities, office staffing, office equipment and furnishings, equipment leasing, postage and
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delivery, telecommunications, Intemet services, bank service charges, interest expense,

merchant service fees, and similar expenses. As used herein “Normal Operating Expenses”
does not include expenses directly related to or incurred as a result of the joint annual society

meetings to be held by the Members.

5.5  Allocation of Shared Joint Meeting Expenses. “Shared Joint Meeting Expenses”

refers to costs and expenses directly related to or incurred by the Company in the course of
administering the joint annual society meetings of the Members (excluding pre-convention
courses), as determined by the Board of Directors. The Members agree that in the event an

additional member is admitted to the Company the allocation of Shared Joint Meeting Expenses

may change as agreed by the Members,

(a) Budgeted Joint Meeting Expenses. The following Shared Joint Meeting
Expenses shall be allocated to the Company:

Marketing

Program Book

At a Glance

Internet

Bank Fe¢s/CC Fees
Event Cancel Ins

Audio Visual

F&B Opéning Reception
F&B After Dark

F&B Together

Security & First Aid
Invited Speakers
Meeting Contractor
Exh/Sponsor Commission
. Decorator
Photographer

Facility Rental
Accounting Services
Travel - Staff

Site Inspection
Registration Bags
Lanyards

Badge Holders and Paper
Keycards

Shuttle Transport

Onsite Temp Staffing
Staff Logo Shirts
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Registration Contractor
Abstract Submissions
'Program Planning
Ribbons

Phone app

Thank you gifts
Follow-up Survey

{b) _ Budgeted-Member Specific Meeting Expenses: “Budgeted Member
Specific Meeting Expenses” refers to costs and expenses directly related to or incurred by
the Company in the course of administering the joint annual society meetings of the
Members (excluding pre-convention courses) which are traditionally incurred by or on
behalf of a specific member, as determined by the Board of Directors.

Shared Member Specific Meeting Expenses shall be segregated for each Member in a
total amount of $187,500.00 allocated for ASMBS and $154,250.00 for TOS based on
the their current expenses and accounted for in the percentage ratio for the revenue split.
These expenses will be included in the shared expensés incurred by the Company in the
course of administering the joint annual society meetings of the Members (excluding pre-
convention courses).

If a Member’s expenses exceed the total amount listed above, that amount will be
allocated to the individual Member.

5.5 Allocation of Member Specific Meeting: Expenses. “Member Specific Meeting
Expenses” refers to costs and expenses directly related to or incurred by the Company in the -
course of administering the joint annual society meetings of the Members which are incutred
by or on behalf of a specific Member, as determined by the Board of Directors. The Members
agree that in the event an additional Member is admitted to the Company the allocation of
Member Specific Meeting Expenses may change as agreed by the Members.

1a) Individual Expenses. Individual expenses incurred during the Member
Specific Pre-Convention Continuing Education Courses are the sole responsibility of the
sponsoring Member. Individual expénses would include such items as audio/visual, food
and beverage, and course materials. It would not include common costs such as
registration, listing in the program book, directional signage, etc.

5.7  Allocation of Revenue

(8>  Allocation of Shared Revenue. “Shared Revenue” refers to income and
revenue directly related to or received by the Company in the course of administering the
joint annual society meetings of the Members which is to be allocated to the Members, in
addition to incidental and other miscellaneous sources of income received by the
Company, as determined by the Board of Directors. The Members agree that in the event
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an additional Member is admitted to the Company the allocation of Shared Revenue may
change as agreed by the Members.

Revenue and income from the following sources for the joirit meeting (excluding pre
convention courses) shall be deemed “Shared Revenue™ and shall be allocated the
Members as described in 5.7 (c):

@ Advertising

(ii)  Affiliate Room Requests

(iii)  Registration for the joint program

(iv  Abstracts

\%) Symposiums

(vi}  General Sponsorships Fees

(vii)  General Educational Grants

(viii) Housing Subsidy

(ix)  Exhibits |

(x)  Miscellaneous income and revenue from the joint annual meetirigs administered
by the Company which does not otherwise constitute Member-Specific Revenue
as described in section 5.7.

(xi)  Incidental income revenue received by the Company in the normal course of
business, including but not limited to interest income

(2)  Allocation of Member-Specific Revenue. “Member-Specific Revenue”
refers to income and revenue received by the Company in the course of administering the
joint annual society meetings of the Members, which is directly related or directed to a
specific Member, as determined by the Governing Board of Directors. The Members
agree that in the event an additional Member is admitted to the Company the allocation of
Member-Specific Revenus may change as agreed by the Members.

Revenue and income from the following sources shall be deemed Member-Specific
Revenue and shall be allocated solely to the Member to which the revenue is related

or directed:

(i) Fees received from Continuing Education courses shall be allocated to the
providing or sponsoring Member. -

(ii) Sponsorship fees and revenues specifically paid to support an individual
Member’s labs, courses, symposia, workshops or educational activities.

(iii) Fees received for any Member-specific event held during or in conjunction with
the joint annual society meetings of the Members (i.e. non-profit fund raisirig event).

(¢) Allocation of Shared Net Revenue. “Shared Net Revenue” refers to the
Company’s shared revenue as defined in 5.7 (a) less shared expenses as defined in 5.5 (a)
and 5.5 (b). The Net Revenue will be allocated to the Members at a split of 57% to
ASMBS and 43% to TOS in an amount up to $1,500.000.00. Additionally, $100,000.00
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will be kept in the Company’s account to support initial expenses for the following year.
Should the Company make over $1,600,000.00 the revenue will be allocated to each
Member at a 50/50 split. The Members agree that in the event an additional Member is
admitted to the Company, the allocation of Net Revenue may change as agreed by the
Members.

Prior to the Distributions of Cash by the Company (5.8), the Board of Directors will
evaluate the Allocation of Shared Net Revenue and determine the appropriate revenue
split for the upcoming year based on any marked changes within either Member
organization that would warrant a change (for example a substantial increase or decrease
in membership, a substantial increase or decrease in member specific sponsorship)

5.8 Distributions of Cash by the Company. Promptly following the conclusion of a
joint annual society meeting and upon preparation of a reasonably relisble accounting and,
subject to any limitations c¢ontained elsewhere in this Agreement, and after payment of all then-
due debts and obligations of the Company relating to such joint annual society meeting and
retaining a reasonable contingency reserve, the Board of Directors shall cause the Company to
distribute to the Members cash flow from operations, as follows:

(8) Member-Specific Revenue, after deducting Member-Specific Meeting Expenses;
then

(b) Shared Net Revenue, after deducting Equal Shared Joint Meeting Expenses 5.5
(a) and Shared Member Specific Expenses described in 5.6 (b).

The Members may unanimously agree to accelerate or alter the distribution of cash provided that
adequate reserves are withheld for payment of knowri debts and obligations and contingencies.

5.9  The Board of Directors may allocate and designate specific items of expense and revenue
as either shared or Member-specific expenses or revenues upon unanimous vote without the need
to formally amend this Agreement provided such decisions are documented in written minutes,
resolutions or consents,

5.10  Financial Reporting. The Board of Directors will prepare a financial report to be
presented at each Member’s Executive Board within three months following the joint annual
meeting. :

5.11 Financial Decision Higrarchy. Financial decisions of up to 20% of a budgeted item
greater than $10,000 may be made by the Board of Managers. Financial decisions of up to 50%
of a budgeted item greater than $25,000 may be made by the Board of Directors. Financial
decisions over 50% of a budgeted item over $25,000 shall be made by a unanimous decision of
Members' Executive Boards.
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ARTICLE VI.
TRANSFERS AND ASSIGNMENT OF INTERESTS

6.1  Restrictions on Transfers. No Member shall be entitled to transfer, assign,
convey, sell, encumber or in any way alienate all or any part of its Membership Interest
(collectively "Transfer") except with the prior approval of the other Member.

6.2 - Transfers in Violation of this Agreement and Transfers of Partial Membership
Interests. Upon a transfer in violation of this Article VI, the transferee shall have no right to
vote or participate in the managemient of the Company or to exercise any rights of a Member.
Such transferee shall only be entitled to receive the share of the Company's Net Profits, Net
Losses and distributions of the Company's assets to which the transferor would otherwise be
entitled. Notwithstanding the immiediately preceding sentences, if a transfer in violation of this
Article VI would cause the termination of the Company under applicable law, the transfer shall
be null and void.

ARTICLE VII.
ACCOUNTING, RECORDS, REPORTING BY MEMBERS

7.1  Books and Records. The books and records of the Company shall be kept in
accordance with the accounting methods followed for federal income tax purposes. The
Company shall maintain at its principal office all of the following:

a. A current list of the full name and last known business or residence
address of each Member and of each holder of ari economic interest in the limited liability
company set forth in alphabetical order, together with the Capital Contributions, Capital Account
and Membership Interest of each Member;

b. A copy of the Articles and any and all amendments thereto together with
executed copies of any powers of attorney pursuant to which the Articles or any amendments
thereto have béen executed;

c. Copies of the Company's federal, state, and local income tax or
information returns and reports, if any, for the six (6) most recent taxable years;

d. A copy of this Agreement and any and all amendments thereto together
with executed copies of any powers of attorney pursuant to which this Agreement or any
amendments thereto have been executed;

e. Copies of the financial statements and accounting records of the
Company, if any, for the six (6) most recent fiscal years;

f. Any resolutions, written consents and minutes of meetings of the
Governing Board of Directors, Members, Board of Managers and other committees established
by the Board of Directors and/or the Board of Managers; and

g. The Company's books and records as they relate to the internal affairs of
the Company for at least the current and six (6) most recent fiscal years.
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72  Reports. The Company shall cause to be filed all reports and documents
required to be filed with any governmental agency. The Company shall cause to be prepared at
least annually information concerning the Company's operations necessary for the completion.
of the Members' federal and state income tax returns. The Company shall send or cause to be
sent to each Member within ninety (90) days after the end of each taxable year (i) such
information as is necessary to complete the Members' federal and state income tax or
information returns and (ii) a copy of the Company's federal, state, and local income tax or
information returns, if any, for the year.

7.3  Bank Accounts. The Company shall maintain the funds of the Company in one
or more separate bank accounts in the name of the Company, and shall not permit the funds of
the Company to be commingled in any fashion with the finds of any other person.

74 Records. Members and their agents shall have access to review and copy the
books and records of the Company, at their own expense, at any time upon three (3) business
day’s written notice to the Company.

7.5 . Tax Matters for the Company. TOS is designated as "Tax Matters Partner” (as
defined in Internal Revenue Code Section 6231), to represent the Company (at the Company's
expense) in connection with all examination of the Company's affairs by tax authorities and to
expend Company funds for professional services and costs associated therewith. The Tax
Matters Partner shall have the right to make such elections as the Tax Matters Partner deems
appropriate and in the best interest of the Company.

ARTICLE VIIL
DISSOLUTION AND WINDING UP

8.1  Conditions of Dissolution. The Company shall dissolve upon the occurrence of
any of the following events:

a. Upon the entry of a decree of judicial dissolution;
b. Upon the vote of the Members; or
c. The sale of all or substantially all of the assets of Company.

8.2  Winding Up. Upon the dissolution of the Company, the Company's assets shall
be disposed of and its affairs wound up. The Company shall give written notice of the
commencement of the dissolution to all of its known creditors.

8.3  Order of Payment of Liabilities Upon Dissolution. After determining that all
the known debts and Habilities of the Company have been paid or adequately provided for, the
remaining assets shall be distributed to the Members in accordance with their respective

Membership Interests,

8.4  Limitations on Payments Made in Digsolution. Except as otherwise specifically
provided in this Agreement, each Member shall be entitled to look only to the assets of the
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Company for the return of its positive Capital Account balance and shall have no recourse for
its Capital Contribution and/or share of Net Profits against any other Member.

8.5  Certificates. The Company shall file with the Maryland Department of
Assessments and Taxation a Certificate of Dissolution upon the dissolution of the Company
and such other documents as required by law.

ARTICLE IX.
INDEMNIFICATION

9.1  Indemnification of Agents. The Company shall indemnify the Member
representatives on the of Directors, any officers appointed by the Board of Directors, and the
Members and may indemnify any person who was or is a party or is threatened to be made a
party to any threatened, pending or completed action, suit or proceeding by reason of the fact
that he or she is or was a Member representative of the Board of Directors, Member, officer,
committee member, employee or other agent of the Company or that, being or having been
such 2 Member representative of the Board of Directors, Member, officer, committec member,
employee or other agent, he or she is or was serving at the request of the Company as a
manager, director, officer, employee or other agent of another limited liability company,
corporation, partnership, joint venture, trust or other enterprise (all such persons being referred
to hereinafter as an "agent"), to the fullest extent permitted by applicable law in effect on the
date hereof and to such greater extent as applicable law may hereafter from time to time
permit; provided, however, that the Company shall not indemnify any person for any loss,
liability, claim, damages, costs or expenses arising out of such person's fraud, gross negligence
or willful misconduct.

9.2  Liability. No Member nor any shareholder, officer, director, partner, manager,
member, subsidiary, employee or agent of a Member (nor any officer, director, partner,
manager, member, subsidiary, employee, agent or any other person acting through or under
authority of any of the foregoing) shall be liable, responsible or accountable in damages or
otherwise to any other Member of the Company for any act performed in good faith by any or
all such person(s) in connection with the affairs of the Company, where such action, inaction or
failure to act is based upon the belief that such action, inaction or failure to act is reasonable
under the circumstances and does not constitute fraud, gross negligence or willful misconduct,

93  Insurance. The Company shall have the power to purchase and maintain
insurance on behalf of the Company and any person who is or was an agent of the Company
against any liability asserted against such person and incurred by such person in any such
capacity, or arising out of such person's status as an agent, whether or not the Company would
have the power to indemnify such person against such liability under the provisions of
Section 9.1 or under applicable law.. '

ARTICLE X,
MISCELLANEOUS

10.1  Counsel. The parties to this Agreement acknowledge that this Agreement has
been prepared by Mark 8. Thomas and Dell Graham, P.A., a professional law corporation Dell
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Graham and that Del]l Graham represents ASMBS in various matters. Dell Graham has not
represented any other Member in connection with this Agreement. Each Member
acknowledges that Dell Graham shall not represent any Member other than ASMBS, and that

- Dell Graham shall owe no duties directly to a Member other than ASMBS. TOS has been
advised by Dell Graham to seek independent legal advice from its own attorney concerning the
preparation of this Agreement and has been provided a reasonable opportunity to obtain such
advice.

102 Complete Agreement. This Agreement and the Articles constitute the complete
and exclusive statement of agreement among the Members with respect to the subject matter
herein and therein and replace and supersede all prior written and oral agreements among the
Members. To the extent that any provision of the Articles conflict with any provision of this
Agreement, the Articles shall control.

103 Binding Effect. Subject to the provisions of this Agreement relating to
transferability, this Agreemeént will be binding upon and inure to the benefit of the Members,
and their respective successors and assigns, .

104 Interpretation. All pronouns shall be deemed to refer to the masculine,
feminine, or neuter, singular or plural, as the context in which they are used may require. All
headings herein are inserted only for convenience and ease of reference and are not to be
considered in the interpretation of any provision of this Agreement. Numbered or lettered
articles, sections and subsections herein contained refer to articles, sections and subsections of
this Agreement unless otherwise expressly stated. In the event any claim is made by any
Member relating to any conflict, omission or ambiguity in this Agreement, no presumption or
burden of proof or persuasion shall be implied by virtue of the fact that this Agreement was
prepared by or at the request of a particular Member or his counsel.

10.5  Jurisdiction. Subject to Section 10.6 regarding arbitration of claims, each
Member hereby consents to the exclusive jurisdiction of the state and federal courts sitting in
Maryland in any action on a claim arising out of, under or in connection with this Agreement
or the transactions contemplated by this Agreement, Each Member further agrees that personal
jurisdiction over it may be effected by service of process by registered or certified mail
addressed as provided in Section 10.8 of this Agreement, and that when so made shall be as if
served upon it personally within the State of Maryland. -

10.6  Arbitration. Except as otherwise provided in this Agreement, any controversy
between the parties arising out of this Agreement shall be submitted for arbitration in
Montgomery County, Maryland. The costs of any arbitration, including without limitation, the
arbitrator's fee and costs for the use of facilities during the hearings, shall be borne equally by
the parties to the arbitration. Attorneys' fees may be awarded to the prevailing or most
prevailing party at the discretion of the arbitrator. Procedural issues regarding the arbitrations
shall be governed by applicable Maryland law. The arbitrator shall not have any power to
alter, amend, modify or change any of the terms of this Agreement nor to grant any remedy
which is either prohibited by the terms of this Agreement, or not available in a court of law,
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10.7  Severability. If any provision of this Agreement or the application of such
provision to any person or circumstance shall be held invalid, the remainder of this Agreement
or the application of such provision to persons or circumstances other than those to which itis
held invalid shall not be affected thereby.

10.8  Notices. Any notice to be given or to be served upon the Company or any party
hereto in connection with this Agreement must be in writing (which may include electronic
mail and facsimile) and will be deemed to have been given and received when delivered to the
address specified by the party to receive the notice. Such notices will be given to a Member at
the address specified in Exhibit A hereto or any electronic mail address or facsimile number
subsequently provided by the Member. Any party may, at any time by giving five (5) days'
prior written notice to the other Members, designate any other address in substitution of the
foregoing address to which such notice will be given.

10.9 Amendments. All amendments to the Articles or to this Agreement will be in
writing and shall be approved by all of the Members.

10.10 Multiple Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original, but all of which shall constitute one
and the same instrument.

10.11 Attorney Fees. In the event that any dispute between the Company and the
Members or ameng the Members should result in litigation or arbitration, the prevailing party
in such dispute shall be entitled to recover from the other party all reasonable Tees, costs and
expenses of enforcing any right of the prevailing party, including without limitation,
reasonable attorneys' fees and expenses, all of which shall be deemed to have accrued upon the
commencement of such action and shall be paid whether or not such action is prosecuted to
judgment. Any judgment or order entered in such action shall contain a specific provision .
providing for the recovery of attorney fees and costs incurred in enforcing such judgment and
an award of prejudgment interest from the date of the breach at the maximum rate allowed by
law. For the purposes of this Section: (a) attorney fees shall include, without limitation, fees
incurred in the following: (1) post judgment motions; (2) contempt proceedings;

(3) garnishment, levy, and debtor and third party examinations; (4) discovery; and
(5) bankruptcy litigation and (b) prevailing party shall mean the party who is determined in the
proceeding to have prevailed or who prevails by dismissal, default or otherwise.

10.12 Remedies Cumulative. The remedies under this Agreement are cumulative and
shall not exclude any other remedies to which any person may be lawfully entitled.
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"IN WITNESS WHEREOF, the Members of Obesity Week, LLC, a Maryland
limited liability company, have executed this Agreement, effective as of the date written above.,

MEMBERS:

American Society for Metabolic and Bariatric
Surgery, an Iowa nonprofit corporation

By: uéwawv‘mm?/

Georgeann Mallory, Executive Director

QP

By:

Jaime Ponce, MD, President

The Obesity Society, a Maryland nonprofit
corporation

R Y

Francesca Dea, Executive Director

By:
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EXHIBIT A

CAPITAL CONTRIBUTIONS AND MEMBERSHIP INTERESTS
OF MEMBERS AS OF

July 12,2012

Member Name and Address Membership Interest Capital Contribution
American Society for Metabolic '

and Bariatric Surgery 50% $

100 SW 75" Street, Suite 201

Gainesville, FL 32607

The Obesity Society

8757 Georgia Avenue, Suite 1320 50% $

Silver Spring, MD 20910
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March 26, 2019

Steven B. Heymsfield, MD
President, The Obesity Society
1110 Bonifant Street, Suite 500
Silver Spring, MD 20910

RE: ObesityWeek, LLC

Dear Steve,

First, let me thank you and your organization for all your support and
feliowship in advancing our important work towards better treatment of the
disease of obesity together. We were hoping that in working together through
ObesityWeek our two societies would become even closer and stronger,
however we fear that this has not happened.

As we discussed by telephone earlier, the American Society for Metabolic
and Bariatric Surgery, inc. ("ASMBS") has concluded that its joint venture with
The Obesity Society (“TOS8"), ObesityWeek, LLC, has deviated from its original
purpose to enhance the joint and cooperative missions of the two societies to
battle obesity. Therefore, to avoid compromising our relationship, we believe that
ASMBS and TOS need to initiate a professional and orderly wind-down of
ObesityWeek.

ASMBS believes that a dissolution of ObesityWeek, LLC is in the best
interests of ASMBS and TOS, pursuant to Articie VIl of the Obesity\Week
Operating Agreement. Dissolution under the Operating Agreement and relevant
Maryland law would end ObesityWeek, LLC while protecting the rights and
interests of both ASMBS and TOS. As we discussed, you and | can most
certainly have our organizations and legal counsel work out all the details to
everyone's satisfaction.

Also, as we discussed, if TOS prefers to maintain ObesityWeek, LLC as
an ongoing entity, please accept this Ietter as the required one-year notice of
ASMBS's withdrawal from ObesityWeek, LLC under Section 3.2 of the Operating
Agreement. With ASMBS' withdrawal from ObesityWeek, ASMBS notes that
TOS could continue the venture on its own, although this is less beneficial than
dissolution from both operational and legal standpoints. However, if the partners
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cannot mutually agree to dissolve ObesityWeek, LLC, ASMBS will work with TOS
in good faith to withdraw in a concerted manner.

Most importantly, ASMBS remains committed to working with TOS going
forward in-order to continue our shared interests and goals. We hope to work
together to finalize the details of this process in the coming weeks and months,
leading to a favorable reconciliation of outstanding issues for both societies.

Sincerely,

ppa

Eric J. DeMaria, MD
President, American Society for Metabolic and Barlatric Surgery, Inc.
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President, American Society for Metabolic and Bariatric Surgery, Inc.
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Dear Eric:

We have received your letter of March 26, 2019 reporting the decision of the American Society for Metabolic
and Bariatric Surgery (ASMBS) to end their membership in ObesityWeek, LLC. While we regret this decision,
ObesityWeek, LLC and The Obesity Society (TOS) acknowledge and accept your letter of March 26, 2019 as
official notice of your intent to withdraw from the ObesityWeek, LLC. Pursuant to Section 3.2 of the
ObesityWeek Operating Agreement, your withdrawal will be effective on March 26, 2020, twelve (12) months
from the date of our receipt of the notice, unless both ASMBS and TOS agree to an earlier date. The notice

was received on March 26, 2019.

Please be aware that ASMBS continues to owe a fiduciary duty to Obesity Week, LLC during the period prior to
the effective date of the withdraw. During this time, it is essential that neither ASMBS, nor TOS, nor
ObesityWeek, LLC, nor any of their respective officers, managers, or directors, disparage one another or
disclose that ASMBS is withdrawing as a member of ObesityWeek, LLC to any third party, other than
employees and consultants that are involved in negotiating the terms and conditions of the withdrawal.

As a withdrawing member of ObesityWeek, LLC, ASMBS remains obligated and legally responsible for its
proportionate share of obligations incurred prior to the effective date of withdraw. These obligations include
all contractual obligations existing at the time of withdraw including, without limitation, those for goods and

services to be supplied or performed in the future.

In order to make your withdrawal amicable, smooth and satisfactory, the following actions need to be
completed promptly:

1) Both ObesityWeek partners and an auditor should meet in person within the next two weeks to resolve
accounting issues, profits, losses, assets, liabilities, capital accounts, rights and obligations that are relevant to
your withdrawal, as well as the operation and governance of Obesity Week, LLC up to the effective date of the
withdraw. To facilitate these efforts, representatives of TOS are willing to convene this meeting at a location

The leading society dedicated to the study, prevention and treatment of obesity.

1110 Bonifant Street, Suite 500, Silver Spring, MD 20910 » Phone: 301-563-6526 » www.obesity.org

EXHIBIT 3



Eric J. DeMaria, MD, FASMBS March 29, 2019
Page 2

that is convenient to both parties. |suggest that Georgeann Mallory and Tony Comuzzie begin working
immediately to identify a time and location for this meeting and to prepare an agenda.

2) A customary Non-disparaging and Confidentiality Agreement should be executed to protect ASMBS, TOS
and ObesityWeek, LLC. Until your withdrawal is complete, communications with third parties regarding this
withdrawal could jeopardize the business of ObesityWeek, LLC to its detriment and to the detriment of
ASMBS, TOS and their respective officers, managers, and directors. We have included a proposed agreement
for this purpose signed by me in my role as President of TOS and Co-Chair of the ObesityWeek, LLC Board of
Directors. If you agree with this agreement, please sign it in your dual role with ASMBS and ObesityWeek, LLC,
and return a copy to me. Please let me know if you wish to make any changes to this agreement before
signing.

| would be grateful for your reply by close of business on Wednesday, April 2, 2019.
Sincerely,
Steven B. Heymsfield, MD, FTOS

Co-Chair, Board of Directors, ObesityWeek, LLC
President, The Obesity Society

cc: Georgeann Mallory, Executive Director, ASMBS
Anthony G. Comuzzie, PhD, FTOS, Chief Executive Officer, TOS
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/ DRAFT 03/29/2019

NON-DISPARAGEMENT AND CONFIDENTIALITY AGREEMENT

This agreement made this ___ day of » 2019 by and between American Society for
Metabolic and Bariatric Surgery (“ASMBS™) and NAASO, The Obesity Society, Inc. (“TOS”).

WHEREAS, ASMBS and TOS are the sole Members of Obesity Week, LLC, a Maryland
limited liability company, and

WHEREAS, ASMBS has delivered a Notice of Withdrawal from Obesity Week, LLC,
which has been acknowledged by Obesity Week, LLC and TOS, and

WHEREAS, under the terms of the Operating Agreement of Obesity Week, LLC, the
withdrawal will be effective within twelve (12) months from the date of receipt of the notice, that
is, effective as of » 2020, unless an earlier date is agree to by the parties, and

WHEREAS, the parties recognize that during the period prior to the effective date of
withdraw, Obesity Week, LLC will continue in operation and that public notice of a pending
withdrawal may be detrimental to its business, purpose and operation,

NOW THEREFORE, in consideration of the mutual promises and covenants of the
parties, the receipt and sufficiency of which are hereby acknowledged, the parties agree as

follows:

1. The fact and terms of any withdrawal are strictly confidential and the parties shall
not disclose such fact or terms to any person or entity and affirmatively represent that (prior to
execution of this agreement) they have kept the fact and terms of the withdraw confidential,
except (i) to the extent necessary to obtain services from an accountant, attorney or other
professional advisor, (ii) to the extent necessary to comply with applicable law or an obligation
to respond to a government agency, or (iii) to the extent necessary to enforce any withdraw

agreement.
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2. Neither party, nor their agents, employees, managers or directors shall disclose to
any third party other than employees, managers, directors and consultants that are assisting a
party in negotiating the terms and conditions of withdrawal (i) that ASMBS intends to withdraw
as a Member of Obesity Week, LLC, (ii) information or proposals exchanged during the
negotiating process, and (iii) the terms and conditions of the withdrawal, without the consent of
the other party, unless required by a court order in a judicial proceeding or by an order of an
administrative agency or arbitrator, All of the above is considered Confidential Information.
Any violation of this provision may cause a separate cause of action against the violating party or

person.
3. The parties will use reasonable efforts to prevent their respective agents,

employees, consultants, managers and directors from disclosing Confidential Information to any
individual not involved in the withdrawal discussions or negotiations.

4, The parties shall not either verbally or in writing communicate any derogatory
comment, disparaging or unfavorable information or remarks about one another or their
respective employees, managers, or directors. Any violation of this provision may cause a

separate cause of action against the violating party or person.

WITNESS/ ATTEST AMERICAN SOCIETY FOR
METABOLIC AND BARIATRIC
SURGERY, INC.

By:

Office:

NAASO, THE OBESITY SOCIETY, INC.

By:

Office:

{00387243v. (99998.00001)}
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ASMBS American Society for Metabolic and Bariatric Surgery

Via Federal Express

January 23, 2020

Anthony G. Comuzzie, Ph.D., FTOS Lee M. Kaplan, M.D., Ph.D., FTOS
Chief Executive Officer President

The Obesity Society The Obesity Society

1110 Bonifant Street, Suite 500 1110 Bonifant Street, Suite 500
Silver Spring, MD 20910 Silver Spring, MD 20910

Re:  Obesity Week, LLC — Cancellation of Notice of Intention To Withdraw
Dear Tony and Lee:

This letter shall serve as notice to The Obesity Society (“TOS”) that effective immediately the
American Society for Metabolic and Bariatric Surgery (“ASMBS”) hereby rescinds, cancels, and
revokes its notice of intention to withdraw related to its membership in Obesity Week, LLC (“the
Company”), which intent was communicated to TOS by letter dated March 26, 2019.

Under Section 3.2 of the Company’s Operating Agreement, a “withdrawing member shall
provide the other Member(s) and the Company with written notice of its intention to withdraw at
least twelve (12) months prior to the intended effective withdrawal date.” As you know,
ASMBS never provided written notice of its intention to withdraw to the Company.

Still further, ASBMS recently discovered that TOS filed a trademark application for the name
“ObesityWeek” in February 2019. If TOS had disclosed this trademark application to ASMBS,
then the notice of intention to withdraw would never have been submitted. Instead, ASMBS
would have taken immediate action to protect its interests and the interests of Obesity Week,
LLC in the “ObesityWeek” trademark. ASMBS plans to file a petition for cancellation of the
trademark with the USPTO.

Given that (i) the notice of intention to withdraw is not yet effective, (ii) ASMBS never provided
written notice of intention to withdraw to the Company, (iii) TOS concealed its attempt to
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ASMBS American Society for Metabolic and Bariatric Surgery

misappropriate the “Obesity Week” trademark, and (iv) the parties are otherwise unable to agree
on terms for withdrawal, ASMBS hereby confirms it shall remain a member of Obesity Week,
LLC and pursue judicial dissolution and winding up of the Company.

Sincerely,

Y

Matthew Hutter, MD, MPH, FASMBS
President, American Society for Metabolic and Bariatric Surgery

cc: James M. Goldberg, Esquire
8506 Hempstead Ave.
Bethesda, MD 20817
Resident Agent for Obesity Week, LLC
Resident Agent for The Obesity Society

#215619
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C ; @ Wright, Constable & Skeen, L.L.P. | Attorneys at Law

7 Saint Paul Street, 18t Floor - Baltimore, Maryland 21202-3812 - Phone: 410-659-1300 - Fax: 410-659-1350

MARC A. CAMPSEN
Writer's Direct Dial / Email:
(410) 659-1343 / mcampsen@wcslaw.com

June 9th, 2020

VIA EMAIL ONLY

Re:  American Society for Metabolic and Bariatric Surgery v. NAASO, The Obesity
Society, Inc.

Dear Judge Mason:

I represent NAASO, The Obesity Society, Inc. (“TOS”). I am pleased that on June 3, 2020, Judge
Storm of the Circuit Court for Montgomery County, in the matter styled American Society for Metabolic
and Bariatric Surgery v. NASSA, The Obesity, Inc., Case No. 478066-V (“Circuit Court Action”),
appointed you as the arbitrator in disputes between TOS and the American Society for Metabolic and
Bariatric Surgery (“ASMBS”). That matter was initiated by ASMBS on January 23, 2020, when
ASMBS filed a Complaint for Judicial Dissolution relating to the entity ObesityWeek, LLC (“OW?”), in
which TOS and ASMBS were members. All relevant pleadings and orders are enclosed herein.

Shortly before learning of the Circuit Court Action, TOS delivered a Demand for Arbitration to
ASMBS. Because no arbitration forum was named in the agreement for arbitration contained in the
operative agreement between the parties, TOS subsequently filed the Demand with the American
Arbitration Association in hopes that ASMBS would agree to its jurisdiction. It did not. TOS has
decided to enclose a revised Demand for Arbitration, which crystalizes all pending issues between the
parties including those disputes raised by ASMBS in the Circuit Court Action.

Arbitration is chosen by parties as an alternative to courts in order to expedite the resolution of
disputes efficiently, quickly, and economically. Arbitration rules of procedure are designed for that
purpose. If you have not already selected a set of procedural rules, we respectfully request that you adopt
standard arbitration rules, such as those used by the American Arbitration Association for Commercial
Cases.

In anticipation of your request to agree on a schedule leading to a hearing, we will confer with
counsel for ASMBS to discuss the timing, scope and methods of information exchange so that we can
present you with an agreed schedule for your consideration. TOS proposes to limit discovery to the
exchange of ESI and documents and minimal depositions.
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We look forward to presenting the case to you.

Respectfully submitted,

/s/ Marc A. Campsen

Marc A. Campsen

c¢. Bryan Bolton
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