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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
In the Matter of Reg. Nos.: 4,523,929 and 4,541,211
For the Trademark: VITRA and design

MAAX SPAS INDUSTRIES CORP.
Petitioner,
v.
ECZACIBASI HOLDING ANONIM
SIRKETI,
Registrant.

)
)
)
)
)
)
)
)
)
)

CANCELLATION NO. 92071115

RESPONSE IN OPPOSITION TO REGISTRANT’S MOTION
TO SET ASIDE DEFAULT JUDGMENT AGAINST REGISTRANT
This Response by Maax Spas Industries Corp., Inc. (“Petitioner”) respectfully requests that
the Board deny the Motion to Set Aside Default Judgment (the “Motion”) filed by Eczacibasi
Holding Anonim Sirketi (“Registrant”) on July 15, 20191 and uphold its July 10, 2019 Order,2
ordering cancellation of Reg. Nos.: 4,523,929 and 4,541,211 (the “Cancelled Registrations”).
Here, Registrant seeks relief in the form of setting aside the Board’s Order to enter default
judgment “under Federal Rule 60(b)(1) for mistake, inadvertence, surprise, or excusable neglect.”3
However, no such mistake, inadvertence, surprise, or excusable neglect occurred, and therefore,
Registrant’s Motion should be denied.
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“The standard for setting aside default judgment is stricter than the standard for setting
aside a notice of default.” TBMP § 312.03 (July 2019). This stricter standard is in favor of the
public policy interest of finality of judgments and termination of litigation. Id. Moreover, less
leniency should be given to Registrant’s Motion than if Registrant was seeking to establish good
cause to avoid entry of default judgment. See id. When analyzing motions to set aside judgment
pursuant to Fed. R. Civ. P. 55(b), the judgment may be set aside for the reasons set forth in Fed.
R. Civ. P. 60(b). Id. Specifically in the context of failing to file an answer and setting aside a
default judgment, the Board considers: (1) whether the plaintiff will be prejudiced by the Board's
decision to vacate judgment; (2) whether the default was willful; and (3) whether the defendant
has a meritorious defense to the action. See Djeredjian v. Kashi Co., 21 USPQ2d 1613, 1615
(TTAB 1991). Here, Registrant’s willful and bad faith conduct, coupled with its improper and
unmeritorious answer, strongly weigh in favor maintaining the Board’s order entering default
judgment.
I. Registrant’s Failure to File an Answer Was Willful and in Bad Faith
Here, Registrant’s conduct in electing not to answer was, in fact, willful. In its attempt to
provide otherwise, Registrant makes facially false or misleading representations to the Board in
support of its Motion in bad faith. Petitioner elucidates both, below.
Registrant provides that “Registrant’s staff who manage trademarks and who are familiar
with the requirements to respond to this matter never knew this proceeding had been initiated at
all.”4 Such a pleading is a facially false representation to the Board. First, Registrant ignores the
fact that the Board mailed the institution to Registrant at Registrant’s listed address, and there is
no indication that the Board’s institution order was returned as undeliverable. See 37 CFR § 2.118.
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Such mailing creates a presumption that orders mailed by the Board reached respondent at its
address of record. Jack Lenor Larsen, Inc. v. Chas. O. Larson Co., 44 USPQ2d 1950, 1953-54
(TTAB 1997). Second, Petitioner’s counsel – Edmund Harrison, Senior Associate, Trade Marks,
Mewburn Ellis LLP – specifically informed Registrant’s counsel – Anna Szpek, Senior Trade
Mark Attorney, Urquhart-Dykes & Lord LLP – regarding the filing of the instant cancellation
notice, which resulted in this proceeding, in writing on April 23, 2019. Exhibit A Such
correspondence directly with Registrant’s counsel is relevant, as “it is well-settled that the attorney
and client share a duty to remain diligent in defending or prosecuting the client’s case that the party
is accountable for the acts or omissions of its chosen counsel … render[ing] irrelevant any
distinction between neglect of counsel and neglect of a party.” Pioneer Investment Services Co. v.
Brunswick Associated Ltd. Ptrshp et al., 507 U.S. 380, 396 (1993). Therefore, Registrant had
knowledge through both Registrant’s listed correspondence address and trademark counsel that
the notice that resulted in this proceeding was filed as of April 23, 2019.
Moreover, Mr. Harrison continued to discuss the U.S. cancellation proceeding with
Registrant’s counsel in the months following April 23, 2019. Indeed, Mr. Harrison wrote
Registrant’s counsel regarding the US cancellation proceeding in an email dated June 20, 2019.
Exhibit B. Then, on July 3, 2019, Mr. Harrison specifically e-mailed (Exhibit C) a prospective
settlement agreement (relevant provisions provided in Exhibit D) to Registrant’s counsel
enumerating this cancellation proceeding. Registrant’s counsel replied with a redline copy of the
prospective settlement agreement on that day (July 3, 2019). Exhibit E. As provided therein, Ms.
Szpek specifically provides that the redline version was sent by her to her client. Id.
In light of this evidence and in search of anything to proffer to support its Motion,
Registrant paints a picture of uncoordinated and disparate internal business units that did not
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communicate the institution and existence of this proceeding. While Petitioner does not know
which business unit of Registrant with which Registrant’s counsel communicates, Registrant, at
least through Registrant’s trademark counsel, was well aware of this proceeding, and therefore, its
lack of an answer in this proceeding until July 15, 2019, was the result of willful conduct. Indeed,
Registrant was informed as to the filing of the Notice of Cancellation that resulted in this
proceeding on April 23, 2019 – a day before this proceeding was instituted.5 Registrant was
informed at least on June 20, 2019, during the pendency of Petitioner’s motion for entry of default
judgment.6
Moreover, Registrant was informed again on July 3, 2019, when Registrant’s counsel and
Petitioner’s counsel exchanged redlines of a potential settlement agreement containing mention of
this proceeding, whereby Registrant’s trademark counsel specifically provided that the potential
settlement agreement was provided to Registrant.
Furthermore, while Registrant’s Motion contains assertions that any trademark
correspondence received in its Istanbul, Turkey, business unit would not be given attention or
forwarded, Registrant has not, as of today, updated its correspondence address in this proceeding.
Such inaction in changing the correspondence address from the supposedly ineffective address to
an effective one is further evidence of Registrant’s willful disregard for the Board’s rules and
practices. Taken together, Registrant’s factual misrepresentations to the Board, failure to properly
answer Petitioner’s pleadings, and failure to update its supposedly ineffective correspondence
address constitute bad faith.
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II. Registrant Does Not Have a Meritorious Defense
Registrant does not have a meritorious defense. The untimely answer provided in
Registrant’s Motion does not address a substantial portion of Petitioner’s pleadings. Indeed,
Registrant provides that “Registrant does not believe that statements made in a different
proceeding occurring in a foreign country, and governed by non-U.S. trademark law, are relevant
to the present proceeding” in paras. 12-17 of its untimely answer,7 which is not a proper answer.
See TBMP 311.02 (T.T.A.B. June 2019); and see 37 C.F.R. § 2.114(b)(2). Thus, Registrant’s
answer is not even proper or meritorious.
Petitioner notes that service on Registrant by email cannot be made, as Registrant does not
have an email address listed in its correspondence address; therefore, service on Registrant is being
provided by manner of Priority Mail Express® Post Office, per 37 CFR § 2.119. A copy is also
being sent to Nicholas D. Wells of Legends Law Group, PLLC, who filed the Motion, via email
to nwells@legendslaw.com (email obtained from correspondence with Mr. Wells, as Mr. Well’s
signature on the Motion does not contain an email address).
Dated: August 5, 2019
Respectfully submitted,
BRADLEY ARANT BOULT CUMMINGS LLP
1600 Division Street, Suite 700
Nashville, Tennessee 37203
By:
/Phillip E. Walker/
Phillip E. Walker (Tenn. Bar #021739)
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Tel: 615-252-2389
Email: pwalker@bradley.com
By:
/Timothy L. Capria/
Timothy L. Capria (Tenn. Bar #033235)
Tel: 615-252-3811
Email: tcapria@bradley.com
By:
/Alexandra C. Lynn/
Timothy L. Capria (Tenn. Bar #036862)
Tel: 615-252-3586
Email: alynn@bradley.com
Attorneys for Petitioner
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CERTIFICATE OF SERVICE
I hereby certify that a true and complete copy of the foregoing RESPONSE IN
OPPOSITION TO REGISTRANT’S MOTION TO SET ASIDE DEFAULT JUDGMENT
AGAINST REGISTRANT has been served on:
ECZACIBASI HOLDING ANONIM SIRKETI
KANYON OFIS BUYUKDERE CAD NO 185, LEVENT
ISTANBUL, TURKEY
on August 5, 2019, via Priority Mail Express® Post Office to:
ECZACIBASI HOLDING ANONIM SIRKETI
KANYON OFIS BUYUKDERE CAD NO 185, LEVENT
ISTANBUL, TURKEY
/Timothy L. Capria/
Timothy L. Capria, Attorney for Petitioner
August 5, 2019
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AUTHORIZATION TO CHARGE
DEPOSIT ACCOUNT
If, after processing the enclosed correspondence, any charges, fees, or sums due remain
unpaid in connection with this correspondence, I hereby authorize the Commissioner of Patents
and Trademarks to charge all such remaining fees, charges, and other sums due to Deposit Account
Number 504293.

/Timothy L. Capria/
Timothy L. Capria, Attorney for Petitioner
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