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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ICware Systems, Inc. dba BatchTest

Corporation and BatchTest Corporation Cancellation No.: 92070823

Petitioner, Registration No.: 4499170
V. Mark: BATCHTEST
Ikonix USA LLC. International Class: 9
Registrant.
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PETITIONER'S OPPOSITION TO RESPONDENT'S MOTION FOR AMENDED

STANDARD PROTECTIVE ORDER AND ENLARGEMENT OF TIME

Pursuant to TBMP §§ 410 and 526, petitioner BatchTest Corporation (‘“BatchTest” or
“Petitioner’’) opposes registrant Ikonix USA LLC’s (“Registrant””) Motion For Amended Standard
Protective Order And Enlargement Of Time (the “ASPO Motion.”) Petitioner requests that, pursuant
to Federal Rule of Procedure 36(a)(3) and Sections 410 and 527.01(c) of the TBMP, the Board deny
the ASPO Motion, find that Registrant has admitted each of Petitioner’s Requests for Admission and
waived any objections on the merits to Petitioner’s discovery requests, and order Registrant to
provide complete responses to Petitioner’s First Set of Interrogatories and First Set of Requests for
Production to Registrant.

INTRODUCTION

In filing the ASPO Motion, Registrant has ignored established TTAB practice and rules to
stall the current proceeding. Petitioner timely served Petitioner’s Initial Disclosures, and Petitioner’s
First Set of Interrogatories (“Interrogatories”) to Registrant on October 2, 2020. Patel Decl. | 2, Ex. 1.
Petitioner also timely served Petitioner’s First Set of Requests for Admissions (“RFAs”) and re-

served Petitioner’s First Set of Requests for Production to Registrant (“RPs”’) on October 5, 2020.
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Patel Decl. { 3, Ex. 2. Under the applicable rules, Registrant’s responses to the Interrogatories were
due no later than Monday, November 2, 2020, or 30 days after service. Similarly, Registrant’s
responses to the RFAs and RPs were due on November 4, 2020. Instead of providing any response
whatsoever to Petitioner’s timely discovery requests, on November 2, 2020 Registrant filed its ASPO
Motion without ever requesting Petitioner for an extension of time. Patel Decl. { 9. Additionally, on
November 4, 2020, Registrant categorically refused to respond to any of Petitioner’s discovery
requests and refused cooperation in the discovery process. Patel Decl. { 10, Ex. 6. Registrant also
refused to settle any alleged dispute without intervention of the Board, despite Petitioner’s voluntary
conditional offer to extend time and to resolve issues if Registrant withdrew the ASPO Motion to
avoid unnecessarily burdening the Board’s limited resources. Id.
ARGUMENT

The ASPO Motion does not demonstrate diligence or set forth facts showing good faith effort
and good cause for the requested amendment to the Standard Protective Order (the “SPO”) and
extension of time.

In Emilio Pucci International BV v. Rani Sachdev, 18 USPQ2d 1383 (TTAB 2016), the Board
stated “the good faith effort requirement set forth in Fed. R. Civ. P. 26(c)(1) applies to a motion for a
protective order” and that a moving party has the “obligation to participate in good faith in efforts to
resolve a disputed discovery matter before seeking judicial resolution.” Additionally, the burden is on
the moving party to show that it was diligent in meeting its responsibilities before bringing a motion
for protective order. Id. (“a party’s moving for a protective order from the Board when it has made no
effort, or an insufficient effort, to resolve a dispute is an entirely unworkable and impracticable
approach that reflects a disregard for the affirmative duty to cooperate in the discovery process.
See Panda Travel Inc. v. Resort Option Enter. Inc., 94 USPQ2d 1789, 1791 (TTAB 2009)

(parties have a duty to cooperate in discovery)” and “It is improper for a party to move for a
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protective order for the purpose of delaying service of the required responses and/or
objections, or to harass one’s adversary by forcing the adversary to engage in motion
practice. Fort Howard Paper Co. v. G.V. Gambina Inc., 4 USPQ2d 1552, 1553 (TTAB 1987.)”)

Similarly, a contested motion to extend time for taking some action in a Board proceeding
must be supported by a showing of diligence and good cause before the request may be granted. Fed.
R. Civ. P. 6(b); TBMP § 509; See Instruments SA Inc. v. ASI Instruments Inc. 53 USPQ2d 1925, 1927
(TTAB 2000.) Allegations that are not supported by the record will not constitute good cause. Id.
Furthermore, a motion to extend time must state with particularity the grounds that show why an
extension is justified and needed, including detailed facts constituting good cause. Luemme, Inc. v.
D.B. Plus, Inc. 53 USPQ2d 1758 (TTAB 2000.)

A. Registrant Does Not Show diligence

Registrant has known since March 2019 that Petitioner is Pro Se in the current proceeding,
and yet Registrant knowingly agreed to the SPO during the Discovery Conference on October 3, 2019
in which the Board had also participated. Patel Decl. ] 11 and 12. In fact, the Board had specifically
advised parties during the Discovery Conference that its Standard Protective Order is in effect and
enforceable. See 12 TTABVUE 5; Trademark Rule 2.116(g); TBMP § 412. Registrant has known for
more than 1.5 years that Petitioner is Pro Se in the current proceeding, yet it made absolutely no
attempt to discuss any amendment to the SPO until October 30, 2020. Patel Decl. { 13. Importantly,
despite knowing that the SPO was in effect when Petitioner timely served its Interrogatories on

October 2, 2020, Registrant waited until October 30, 2020, which was only one business day prior to

its deadline to respond to the Interrogatories, to discuss an amendment to the SPO. Patel Decl. | 3, 5,
and 13.
Despite Petitioner’s clarification that it could not appropriately respond without Registrant

providing more specific clarification, Registrant did not make any effort whatsoever to point out any
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of Petitioner’s discovery request(s) on which Registrant had any objection due to trade secret or
sensitive commercial information. Patel Decl. { 7. In fact, Registrant did not request Petitioner for an
extension of time to respond either. Patel Decl. { 9. Instead, Registrant waited until its deadline to
respond to the Interrogatories on November 2, 2020 and ambushed Petitioner with the improper
ASPO Motion. Patel Decl. | 8.

B. Registrant Did Not Make Good Faith Effort

Registrant’s only basis for its ASPO Motion is its false and conclusory claim that the SPO “is
for a proceeding where each party is represented by an attorney” (see 33 TTABVUE, at 1), which
contradicts the Board’s Order dated October 3, 2019. See 12 TTABVUE 5. Registrant attempts to
support its conclusory claim by asserting “The request for information about products that
Respondent ‘intends to sell’ is clearly directed to confidential business information and trade secrets
of Respondent.” See 33 TTABVUE, at 2. However, prior to filing the ASPO Motion, Registrant did
not attempt to point out any of Petitioner’s discovery request(s) which Registrant viewed as trade
secrets or commercially sensitive information, even after Petitioner stated that it was unable to
respond appropriately without Registrant providing further clarification. See Patel Decl. {{ 6-8.
Instead, Registrant immediately filed the ASPO Motion while deliberately mischaracterizing
Petitioner in stating “Respondent notes that Petitioner has taken the position that Petition has not
requested any confidential information in Petitioner’s email of October 30, 2020.” 33 TTABVUE at
2, para. 2. As the presented evidence clearly shows, Registrant’s deliberate mischaracterization of
Petitioner is categorically false and Registrant has acted in bad faith in inventing an issue to justify its
refusal to respond to any of Petitioner’s discovery requests.

It should be noted that Petitioner’s October 30, 2020 email does not contain any “Petition” or
any such reference (see Patel Decl. | 7, Ex. 5), which Registrant has used as the basis for its argument

in its ASPO Motion (33 TTABVUE at 2, para. 2.)
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Registrant did not request Petitioner for an extension of time to respond to Petitioner's
discovery request(s) at any time. Patel Decl. { 9. Registrant’s bad faith is quite clear in the fact that
Registrant also refused Petitioner’s voluntary offer to extend time and to settle Registrant’s discovery
related dispute without the intervention of the Board, which would have very quickly cured the only
issue it has raised, without the intervention of the Board. Patel Decl. | 10, Ex. 6. Another clear
example of Registrant’s bad faith effort is Registrant categorically refusing to reply to any of
Petitioner’s discovery requests without intervention of the Board. See Patel Decl. Id.

Rule 11 of the Federal Rules of Civil Procedures states:

(b) Representation to the Court. By presenting to the court a pleading,

written motion, or other paper — whether by signing, filing, submitting, or later

advocating it — an attorney or unrepresented party certifies that to the best of the

person’s knowledge, information, and belief, formed after an inquiry reasonable

under the circumstances:

(1) it is not being presented for any improper purposes, such as to

harass, cause unnecessary delay, or needlessly increase the cost of litigation;

Registrant’s ASPO Motion only serves to harass Petitioner and to cause unnecessary delay
and to needlessly increase the cost of litigation for Petitioner, because even when petitioner
voluntarily offered to not seek any trade secrets or commercially sensitive information, Registrant
gave it no further thought and refused withdrawing its motion while categorically refusing to reply to
any of Petitioner’s discovery requests. Patel Decl. { 10, Ex. 6. Registrant has not offered any
explanation for its refusal to cooperate in the discovery process.

Registrant’s counsel has also deliberately disregarded the Board’s Order dated October 3,
2019 which stated “under Trademark Rule 2.120(a)(3), ‘A party must make its initial disclosures

prior to seeking discovery, absent modification of this requirement by a stipulation of the parties
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approved by the Board, or a motion granted by the Board, or by order of the Board.” Thus once an
individual party has made its initial disclosures it may serve discovery, even if the other party has not
yet served its initial disclosures.” See 12 TTABVUE 6. Instead of cooperating in the discovery
process, Registrant’s counsel has threatened Petitioner with further motions related to his own failure
to serve its client’s initial disclosures prior to seeking discovery.

On October 2, 2020, Registrant’s counsel served Registrant’s discovery requests prior to
serving Registrant’s initial disclosures. Patel Decl. { 4, Ex. 3. On October 9, 2020, Petitioner realized
that Registrant had not served its initial disclosures, and immediately notified Registrant’s counsel
that Petitioner will not respond to discovery requests which were made prior to service of initial
disclosures. Id. Registrant’s counsel did not respond to Petitioner’s email and has not made any
attempt whatsoever so far to cure the issue. Id. Instead, on October 30, 2020, Registrant’s counsel
started harassing Petitioner with false assertions that the Board’s Order dated September 21, 2020
allowed parties to serve discovery prior to serving initial disclosures. Patel Decl. | 7, Ex. 5. Then, on
November 4, 2020, Registrant’s counsel threatened Petitioner with more frivolous motion(s) or other
action(s) because Petitioner has refused to respond to any of Registrant’s discovery request(s) which
were made prior to Registrant’s service of its initial disclosures. Patel Decl. 10, Ex. 6.

Petitioner has fully cooperated in the discovery process, including an immediate notification
to Registrant about its need to serve its initial disclosures prior to seeking discovery, voluntarily
offering to extend time to respond, and offering to make settle Registrant’s discovery related issues to
avoid this frivolous ASPO Motion. In return, Registrant’s counsel has chosen to stall the current
proceeding, strain the Board’s limited resources, and harass Petitioner with threats of even more

frivolous motions instead of cooperating in the discovery process.
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The ASPO Motion and Registrant’s counsel harassing Petitioner do not show good faith
effort; it simply shows that Registrant’s intention is to unnecessarily frustrate Petitioner’s discovery
while wasting the Board’s limited resources on the frivolous ASPO Motion.

C. Registrant Does Not Show Good Cause

Registrant has based its ASPO Motion on the only basis that “the Board’s Standard Protective
Order (referred to as the ‘SPO’ below) is for a proceeding where each party is represented by an
attorney, and includes a category ‘Confidential - Attorneys’ Eyes Only (Trade Secret/Commercially
Sensitive),” which is not workable in the present proceeding where Petitioner is not represented by an
attorney.” See 33 TTABVUE at 1, para 2. However, Registrant is contradicting and arguing against
the Board’s Order dated October 3, 2019 which stated “the Board’s standard protective order is in
place in this case governing the exchange of confidential and proprietary information and materials.”
See 12 TTABVUE 5. Registrant had voluntarily agreed to the SPO on October 3, 2019, and despite
knowing that Petitioner is Pro Se for well over 1.5 years, Registrant did not raise any SPO related
issue until only one business day prior to its November 2, 2020 deadline to respond to Petitioner’s
Interrogatories. Patel Decl. ] 2, 11-13.

Additionally, Registrant’s sole basis for its ASPO Motion is not supported by publicly
available evidences. Registrant makes a conclusory claim that “The request for information about
products that Respondent ‘intends to sell’ is clearly directed to confidential business information and
trade secrets of Respondent.” See 33 TTABVUE at 2, para. 1. However, Registrant frequently makes
public announcements of its future products which not only include future product names and
intended launch dates, but also certain details of its future product features. Patel Decl. | 6, Ex. 4. As
such, Petitioner was reasonable in its statement that the “requested information by BatchTest would

be commonly designated as public.” Patel Decl. 7, Ex. 5.
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More importantly, immediately upon receiving the service papers for the ASPO Motion on
November 2, 2020, Petitioner voluntarily offered to extend time and to additionally stipulate that
“BatchTest does not seek discovery on your client’s future product(s) that are not publicly
announced, and does not seek discovery on any related trade secrets.” Patel Decl. {10, Ex. 6. In fact,

Petitioner also clearly stated that “BatchTest has no interest in information on your client’s future

products if they have not been publicly announced as of now, or any related trade secrets of your

client on future products.” (emphasis in original.) Id. Despite Petitioner’s such cooperation and

voluntary offer to extend time, Registrant categorically refused to reply to any of Petitioner’s
discovery requests and refused to withdraw the ASPO Motion so that parties could settle any such
issues without the Board’s intervention. Id.

In Emilio Pucci International BV v. Rani Sachdev, 18 USPQ2d 1383 (TTAB 2016), the Board
stated “a movant must establish good cause for the issuance of a protective order by providing ‘a
particular and specific demonstration of fact, as distinguished from stereotyped and conclusory
statements.”” Registrant has not demonstrated any such fact, and as the evidence shows, Registrant
has merely relied on stereotyped and conclusory remarks and bad faith efforts. Registrant has not
made any other objection to Petitioner’s discovery requests in its ASPO Motion, as such it has
forfeited its right to make any additional objections to Petitioner’s discovery requests.

The cited evidences show that Registrant’s allegations are baseless, and do not provide any
good reason why Petitioner should be required to accept Registrant’s proposed Amended SPO.
During the discovery conference, the Board had stated that Petitioner could seek limited-scope
representation of an attorney if/when needed and Petitioner had expressed that it would do so when
needed. Patel Decl. { 12. As such if/when Petitioner was to seek discovery on any information that
could be classified as trade secret, Petitioner reserves the right to seek limited-scope representation of

an attorney who would receive such discovery from Registrant. Petitioner also has the right to not be
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unnecessarily burdened with Registrant’s such frivolous motion practicing or with the expense of
hiring an outside counsel when Petitioner has not made any discovery request(s) for Registrant’s
trade-secrets or commercially sensitive information.

Registrant’s argument is baseless and Registrant is only interested in attempts to frustrate
Petitioner’s discovery, instead of following its obligation to cooperate. Additionally, Registrant has
not presented any good cause for its motion for extension of time. As such, the Board should deny
Registrant’s ASPO Motion.

D. Registrant’s Motion Is Improper

Pursuant to Fed. R. Civ P. 26(c)(1), a motion for protective order “must include a certification
that the movant has in good faith conferred or attempted to confer with other affected parties in an
effort to resolve the dispute without court action.” See Emilio Pucci International BV v. Rani
Sachdev, 18 USPQ2d 1383 (TTAB 2016) (“in inter partes proceedings it is generally inappropriate
for a party to respond to discovery requests by filing a motion attacking them, such as a motion for a
protective order. TBMP §§ 405.04(b) (interrogatories), 406.04(c) (requests for production), 407.03(b)
(requests for admission) and 410. The responding party is expected to provide the information sought
in the requests or portions of requests that it believes to be proper, and state its objections to those
that it believes to be improper. TBMP § 410.”) See, also, Hot Tamale Mama... And More, LLC v. SF
Invs., Inc., 110 U.S.P.Q.2d. 1080, 1081 (T.T.A.B. 2014) (“mere dissatisfaction with the adversary’s
answer to an initial inquiry, in itself, does not discharge the duty to undertake a good faith effort to
resolve the dispute ... Rather, the point is to investigate the possibility of resolving the dispute ...
[and] the good faith efforts of the parties should be directed to understanding differences and actually

investigating ways in which to resolve the dispute.”)
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Here, Registrant’s ASPO Motion includes no such certification by Registrant, neither has
Registrant actually made or attempted to make good faith effort to resolve its alleged dispute before
filing the ASPO Motion. As such, Registrant’s ASPO Motion is improper and it should be denied.

E. Registrant Violated TTAB Rules and Procedures and the Board’s Order

Filing a motion does not automatically suspend the proceeding or excuse Registrant from its
obligation to respond to Petitioner’s discovery requests. The Board has consistently held that simply
ignoring deadlines to serve discovery responses or seek an extension of time to do so is inconsistent
with the Board’s expectation that the parties and their attorneys cooperate in the discovery process.
See Hot Tamale Mama...and More, LLC v. SF Invs., Inc., 110 USPQ2d 1080, 1081 n.1 (TTAB 2014.)
Here, Registrant did not make any effort to seek an extension of time from Petitioner, and
additionally it also clearly stated that it “will not” respond to any of Petitioner’s discovery requests
without the Board’s intervention. Patel Decl. {10, Ex. 6. Registrant never requested or proposed an
extension of time prior to filing its ASPO Motion. Patel Decl. {] 8-9. Instead, Registrant’s 11"™-hour
ASPO Motion demands an additional 30 day extension after the Board decides on the ASPO Motion.
By filing the ASPO Motion, Registrant has already unilaterally awarded itself an extension until its
ASPO Motion is decided.

Registrant’s arguments are unfounded; the ASPO Motion only aims to frustrate Petitioner’s
discovery and to stall the current proceeding. Registrant should have stated its objections in timely
responses to Petitioner’s discovery requests, rather than troubling the Board with this issue. TBMP §§
405.03(e), 410, 526.

Registrant should not be rewarded for unilaterally granting itself an extension of time while
frustrating Petitioner’s discovery, especially when Registrant has refused to cooperate in discovery
process, refused Petitioner’s voluntary offer to extend time, refused to settle any discovery matter

without intervention of the Board, and categorically refused to reply to any of Petitioner’s timely and
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proper discovery requests. Registrant had more than 1.5 years to discuss an amendment to the SPO
or to request an extension of time from Petitioner. Instead, its counsel waited until the day before its
discovery response was due to ask Petitioner for amendment of the SPO without pointing to any of
Petitioner’s discovery requests which Registrant was objecting to. And then Registrant’s counsel
deliberately mischaracterized Petitioner as the basis for filing the frivolous eleventh-hour ASPO
Motion in violation of TTAB rules and procedures. Because Registrant did not respond to
Petitioner’s RFAs within thirty days as required, the governing rules provide that Petitioner’s RFAs

have been automatically admitted. Petitioner requests the Board to note that none of the RFAs request

information on any of Registrant’s future products or trade-secrets or any commercially sensitive
information. Petitioner has known about Registrant’s use of LabVIEW in development of its relevant
products as a fact from publicly available sources since before the current proceeding begun. See
Patel Decl. 6. As such the ASPO Motion does not apply to the RFAs in any manner whatsoever.
Fed. R. Civ. P. 36(a)(3); TBMP § 527.01(d). And because Registrant did not respond to Petitioner’s
Interrogatories or the RPs, it has forfeited its right to object to these discovery requests on the merits.
See TBMP § 403.03. While this sanction normally arises on the propounding party’s motion to
compel (see TBMP § 527.01(d)), in the interest of efficiency and judicial economy Petitioner requests
that the Board make this finding here, rather than require Petitioner to file a separate motion to
compel.

The Board also has the discretion to impose an appropriate sanction upon a determination that
Rule 11(b) of the Federal Rules of Civil Procedures has been violated, such is the case here. Lastly,
TBMP § 527.01(b) allows sanctions if a party says that it will not respond to discovery request; here
Registrant has done exactly that. Patel Decl. {10, Ex. 6. See, also, 37 C.F.R. § 2.120(h)(2).

If the Board is not persuaded with presented facts, and decides to grant Registrant with an

extension of time, Registrant should not be allowed to serve Petitioner with any discovery request
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until it provides responses to Petitioner’s pending discovery requests. In such event, Petitioner should
also be allowed the same amount of extra time beyond 30 days to respond to Registrant’s discovery
request.

CONCLUSION

Registrant not demonstrated diligence, good faith, and good cause for its ASPO Motion, nor
has Registrant met its burden to show diligence in meeting its discovery obligations. For all of the
foregoing reasons, Petitioner respectfully requests that the Board deny Registrant’s ASPO Motion in
its entirety.

11

Respectfully submitted,

Dated: _November 23, 2020 /Dinesh Patel/

Dinesh Patel
President, BatchTest Corporation
2118 Walsh Ave, Suite 240

Santa Clara, CA 95050
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CERTIFICATE OF SERVICE
I hereby certify that the foregoing document “PETITIONER'S OPPOSITION TO
RESPONDENT'S MOTION FOR AMENDED STANDARD PROTECTIVE ORDER AND
ENLARGEMENT OF TIME” was served upon the attorney for the other party by email on

November 23, 2020 at the following email address(es):

THOMAS J MOORE

BACON & THOMAS PLLC

625 SLATERS LN 4TH FLOOR

ALEXANDRIA, VA 22314

UNITED STATES

tjmoore@baconthomas.com, tlee@baconthomas.com, mail@baconthomas.com
Phone: 703-683-0500

By: BatchTest Corporation

Signature: /Dinesh Patel/

Name: Dinesh Patel, President, BatchTest Corporation
Date: November 23, 2020

Email: BatchTest_ TM@BatchTest.com
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DECLARATION OF DINESH PATEL IN SUPPORT OF PETITIONER'S OPPOSITION TO

RESPONDENT'S MOTION FOR AMENDED STANDARD PROTECTIVE ORDER AND

ENLARGEMENT OF TIME

I, DINESH PATEL, hereby declare as follows:

1. T am President of Petitioner BatchTest Corporation (“Petitioner” or “BatchTest.”) I submit this
declaration in support of PETITIONER'S OPPOSITION TO RESPONDENT'S MOTION FOR
AMENDED STANDARD PROTECTIVE ORDER AND ENLARGEMENT OF TIME. The facts set
forth in this declaration are true of my own knowledge unless otherwise noted and if called upon as a
witness I could and would testify competently thereto.

2. BatchTest served PETITIONER’S INITIAL DISCLOSURES and PETITIONER’S FIRST
SET OF INTERROGATORIES (the “Interrogatories”) to registrant Ikonix USA LLC.’s
(“Registrant”) counsel Thomas J. Moore on October 2, 2020 by email; a true and correct copy of
these discovery documents and my October 2 email is attached hereto as Exhibit 1.

3. BatchTest served PETITIONER’S FIRST SET OF REQUESTS FOR ADMISSIONS (the

“RFAs”) and PETITIONER’S FIRST SET OF REQUESTS FOR PRODUCTION TO
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REGISTRANT (the “RPs”) to Registrant’s counsel on October 5, 2020 by email; a true and correct
copy of these discovery documents and my October 5 email is attached hereto as Exhibit 2.

4. On October 2, 2020, Registrant served discovery requests to BatchTest before serving its
initial disclosures. While getting started on responding to Registrant’s discovery requests on October
9, 2020, I realized that Registrant had not yet served its initial disclosures. I immediately emailed
Registrant’s counsel on October 9, 2020 to notify that Registrant had not served its initial disclosures
and that it needed to do so before requesting any discovery from BatchTest. I also clarified to
Registrant’s counsel that BatchTest will not respond to any of Registrant’s discovery requests that
were made before Registrant served its initial disclosures to BatchTest. However, Registrant’s
counsel did not respond to my October 9 email, and so far Registrant has not attempted to serve its
discovery request(s) after serving initial disclosures. Attached as Exhibit 3 is a true and correct copy
of the email I sent to Registrant’s counsel on October 9, 2020.

5. On October 29, 2020, Mr. Moore called BatchTest and left a voicemail on October 29, 2020
to call him back, without providing any specific reason for his call. On the same afternoon I
responded back to him by sending him an email. The next day, on October 30, 2020, Mr. Moore
emailed me to ask if BatchTest would agree to an amended Standard Protective Order (“SPO”), while
stating that “the SPO is for litigation where both parties are represented by an attorney.” Mr. Moore
also stated that his proposed amended SPO would state that BatchTest “is not represented by an
attorney” and because of that, his client “is not required to produce information in the second
category.” Mr. Moore did not provide any other reason as Registrant’s basis in asking for an amended
SPO. Mr. Moore did not point out any of BatchTest’s requested discovery which his client considered

a trade secret or commercially sensitive information. Additionally, Mr. Moore did not ask if
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BatchTest will be using services of an outside counsel under limited-scope representation to receive
any trade-secret or commercially sensitive information.

6. I was not aware of any BatchTest discovery request which sought Registrant’s trade secret or
commercially sensitive information. I have known about Registrant using LabVIEW in development
of its relevant products and other relevant technical details from publicly available sources since
before the current proceeding begun. I have also seen several of Registrant’s public announcements
which contained future product names, models, intended launch dates, and even future product
features. I would not consider information contained in Registrant’s frequent public announcements
as Registrant’s trade secret. Attached as Exhibit 4 is a true and correct copy of some of Registrant’s
public announcements on its future products.

7. On October 30, 2020, I emailed back to Mr. Moore and clarified to him that “Without you
providing specific details on which item(s) in the discovery BatchTest seeks is “Trade
Secret/Commercially Sensitive’, BatchTest is unable to respond appropriately”, because I did not
know if and how Registrant’s proposed amendment to the SPO was relevant to any of BatchTest’s
discovery requests. However, Registrant did not point out any of BatchTest’s discovery request(s)
which it considered as a trade secret or commercially sensitive information. Mr. Moore also engaged
in harassing BatchTest with false assertion that the Board’s order dated September 21, 2020 allowed
Registrant to serve its discovery requests prior to serving its initial disclosures. Attached as Exhibit 5
is a true and correct copy of the email I sent to Registrant’s counsel on October 30, 2020, and it
includes Mr. Moore’s email dated October 29, 2020 down in the email thread.

8. Instead of responding to my October 30 email, on the November 2, 2020 deadline of
responding to BatchTest’s Interrogatories, Mr. Moore unexpectedly filed Registrant’s Motion for

Amended Standard Protective Order and Enlargement of Time (the “ASPO Motion.”)
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9. Prior to filing the ASPO Motion, Registrant did not request BatchTest for an extension of time
to respond to BatchTest’s discovery requests.

10. Within minutes of receiving service papers for the ASPO Motion on November 2, 2020, I
emailed Mr. Moore to voluntarily offer an extension of time of up to 7 days for Registrant to respond
to BatchTest’s discovery requests, and also to stipulate to not receive any non-public information that
could be considered as Registrant’s trade secret, if Registrant withdrew the ASPO Motion. On
Registrant’s November 4, 2020 deadline to respond to the RFAs and the RPs, Mr. Moore emailed
back to me to state that Registrant will not withdraw its ASPO Motion, and categorically refused to
reply to any of BatchTest’s discovery requests until the Board decided on the ASPO Motion. Mr.
Moore also threatened BatchTest with further “motion to Compel or other actions” because BatchTest
had denied responding to any of Registrant’s discovery request(s) which were made before Registrant
service of its initial disclosures. Attached as Exhibit 6 is a true and correct copy of the email I
received from Mr. Moore on November 4, 2020, and it includes my email to him dated November 2,
2020 down in the email thread.

11. Registrant’s counsel Thomas J. Moore had called me on March 28, 2019, and I had mentioned
to him that BatchTest is representing itself (Pro Se) in the current proceeding.

12. On October 3, 2019, I had participated in the discovery conference with Registrant’s counsels
Thomas J. Moore and Thomas Lee, and the Board. Mr. Moore knew that BatchTest was Pro Se in the
proceeding. BatchTest and Registrant had agreed to the SPO during the discovery conference in
presence of the Board. During the discovery conference, the Board had stated that BatchTest was
allowed to hire limited-scope services of an attorney if/when needed, and I had agreed that BatchTest
would do so if/when there was such need. So far BatchTest has not seen a need to unnecessarily incur

additional costs of hiring an outside counsel’s limited-scope representation in the current proceeding.
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13. Registrant did not contact BatchTest to discuss amendment to the SPO until October 30, 2019.
I declare under penalty of perjury that the foregoing is true and correct.
11

Executed November 23, 2020 at Santa Clara, California

By:

Dinesh Patel
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BatchTest Corp Trademark Admin

From: BatchTest Corp Trademark Admin <BatchTest_ TM@batchtest.com>

Sent: Friday, October 2, 2020 8:46 PM

To: ‘timoore@baconthomas.com’; ‘tlee@baconthomas.com’; ‘mail@baconthomas.com'
Cc: ‘btcroot@gmail.com’

Subject: BatchTest Corporation v. Ikonix USA LLC; U.S. Cancellation No. 92070823
Attachments: 92070823 - BatchTest - Initial Disclosures.pdf; 92070823 - BatchTest - First Set of

Interrogatories.pdf; 92070823 - BatchTest - First Set of Requests for Productions.pdf

Mr. Moore:

Attached is your service copy of our discovery:
1. PETITIONER’S INITIAL DISCLOSURES
2. PETITIONER’S FIRST SET OF INTERROGATORIES
3. PETITIONER’S FIRST SET OF REQUESTS FOR PRODUCTION TO REGISTRANT

Sincerely,

Dinesh Patel

President

BatchTest Corporation

2118 Walsh Ave, Suite 240

Santa Clara, CA 95050

Email: BatchTest TM@batchtest.com

The information contained in this communication is confidential and may be legally privileged. It is intended solely for the use of the individual or entity to whom it is
addressed and others authorized to receive it. If you are not the intended recipient you are hereby (a) notified that any disclosure, copying, distribution or taking
any action with respect to the content of this information is strictly prohibited and may be unlawful, and (b) kindly requested to inform the sender immediately and
delete any copies. BatchTest Corporation is neither liable for the proper and complete transmission of the information contained in this communication nor for any
delay in its receipt.



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 4499170

For the Mark: BATCHTEST
International Class: 9

ICware Systems, Inc. dba BatchTest
Corporation and BatchTest Corporation

CANCELLATION NO. 92070823
Petitioner,
V.

Ikonix USA LLC.
Registrant.

N N N N N N N N N N

PETITIONER'’S FIRST SET OF INTERROGATORIES TO REGISTRANT
Pursuant to Rule 33, 34, and 36 of the Federal Rules of Civil Procedure and 37 C.F.R. §

2.120, petitioner BatchTest Corporation (‘“Petitioner” or “BatchTest”) hereby requests that registrant
Ikonix USA LLC (“Registrant”) serve upon BatchTest at 2118 Walsh Avenue, Suite 240, Santa
Clara, California 95050, sworn answers to the interrogatories set forth below within thirty (30) days
after the date of service hereof.
11
DEFINITIONS

Petitioner incorporates by reference the Definitions in PETITIONER’S FIRST SET OF

INTERROGATORIES TO REGISTRANT to Registrant. Unless otherwise defined therein, all words

and phrases used herein shall be accorded their usual meaning and shall be interpreted in their
common, ordinary sense.

1. “Petitioner” or “BatchTest” shall mean BatchTest Corporation, the Petitioner in the above
captioned proceeding, or its affiliated corporations or entities, predecessors, directors, officers,
employees, agents and attorneys and each person acting on its behalf or under its control.

2. “Ikonix”, “you,” “your,” and “Registrant” mean and shall refer to Registrant Ikonix USA
LLC, its subsidiaries, divisions predecessors and successor companies, affiliates, parents, any

partnership or joint venture to which it may be a party, and/or each of the foregoing entities'

PETITIONER’S FIRST SET OF
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employees, agents, officers, directors, representatives, consultants, accountants, and attorneys,
including any person who served in any such capacity at any time during the relevant time period
specified herein.

3. As used herein, the term “Registrant’s BATCHTEST Application” refers to U.S. Trademark
Application No. 85784793 .

4. As used herein, the term “Registrant’s BATCHTEST Mark”™ refers to the standard character
trademark that is the subject of this cancellation, namely, the trademark reflected in U.S. Trademark

Registration No. 4499170:

BATCHTEST

5. As used herein, the term “Petitioner’s BATCHTEST Application” refers to U.S. Trademark
Application No. 88723304.

6. As used herein, the term “Petitioner’s BATCHTEST Mark™ refers to the standard character
trademark reflected in U.S. Trademark Registration No. 88723304

BATCHTEST

7. As used herein, the phrase “Interstate Commerce” shall mean selling or transporting products
across a state border in the United States and into another U.S. state or a foreign country.

8. The acronym “USPTO” refers to the United States Patent and Trademark Office.

9. The word “person” shall mean and include without limitation, individuals, firms, associations,
partnerships, and corporations and other legal entities, divisions, departments or other units thereof.

10. The term “organization” means entities including domestic or foreign, public or private
corporations, partnerships or sole proprietorships, as well as other business organizations,
associations, forms, trusts, or legal entities or persons.

11. The terms “relate to” or “relating to” or “concerns” or "concerning" means consisting of,
referring to, relating to, reflecting, concerning, or being in any way logically or factually connected
with the matter discussed.

12. "Communication" means the transmittal of information (in the form of facts, ideas, inquiries,
or otherwise).

13. "Date" means the exact day, month, and year if ascertainable, or, if not, the best available

approximation (including relationship to other events).
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14. "Describe" means:

a. Describe fully by reference to underlying facts rather than by reference to ultimate
facts or conclusions of fact or law;

b. Where applicable, particularize as to (i) time; (i1) place; and (iii) manner; and

c. Set forth all relevant facts necessary to the complete understanding of the act,
allegation, process, event, or thing in question.

15. "Document"” is synonymous in meaning and equal in scope to its usage in FRCP 34(a)(I)(A),
including Electronically Stored Information (“ESI.”) The term "document" refers to any document
now or at any time in Registrant's possession, custody, or control. A person is deemed in control of a
document if the person has any ownership, possession, or custody of the document, or the right to
secure the document or a copy thereof from any person or public or private entity having physical
possession thereof.

16. "Identify" means with respect to a person who is an individual means to state that person's full
name, present or last known address, and current or last known place of employment.

17. "Identify" with respect to an entity means to state its: full name, legal form, date of
organization, state of incorporation or organization or other business or license authority, present or
last known address and telephone number, and the identity of its chief executive officer, partners, or
persons in equivalent positions.

18. "Identify" with respect to a document means to give, to the extent known, the (a) type of
document; (b) general subject matter; (c) date of the document; and (d) produce the documents,
together with identifying information sufficient to satisfy Rule 33 of the Federal Rules of Civil
Procedure.

19. "Identify" with respect to communications means to give, to the extent known, (a) a
description of the substance of the communication; (b) the form of the communication (e.g.,
telephone, facsimile, email, etc.); (c) the identity of each person that was a party to and/or present at
the time of the communication, as well as the full name, present or last known address, and the
current or last known place of employment of each person; (d) the identity of the person whom you
contend initiated the communication; and (e) the time, date, and place of the communication.

20. The term “identify all facts” shall mean provide information pertaining to all facts, all
witnesses to said facts, and all documents supporting such facts.

21. The term “any” includes both “any” and “every”.
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22. The term "mark" means any word, name, symbol, or device (including any key word or
metatag) or any combination thereof.

23. Integrated Development Environment (“IDE”) means a software application or a system-
design platform and development environment that provides comprehensive facilities to computer
programmers for software development, including software tools to create custom software
applications.

11
INSTRUCTIONS

A. For the convenience of parties and the Board, Petitioner requests that each numbered request
be quoted in full immediately preceding the corresponding answer.

B. These requests shall be deemed to be continuing within the meaning of Federal Rule of Civil
Procedure 26(e) with respect to any additional information which becomes known to Registrant or its
counsel up to and including the time of trial. Any information altering the responses to the requests
identified below which may be discovered subsequent to the initial responses to these requests for
admissions should be brought to the attention of Petitioner through a supplemental response or
responses within a reasonable time following such discovery.

C. These requests call for all information (including any information contained in or on any
document or writing as those terms are defined below) that is known or available to Registrant,
including all information in the possession of or available to Registrant’s attorneys, agents, or
representatives, or any investigators or any other person acting on behalf of Registrant or under the
direction or control of Registrant or its attorneys or agents.

D. Privilege. For each document requested that you seek to withhold under a claim of privilege,
provide the following information:

1) The privilege or privileges asserted;

2) The place, approximate date, and manner of recording or otherwise preparing the
document;

3) The name and title of the sender and the name and title of the recipient ofthe
document;

4) The name of each person or persons (other than stenographic or clerical assistants)

participating in the preparation of the document;
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5) The name and title of each person to whom the contents of the document has been
communicated by copy, exhibition, reading, or substantial summarization;

6) A statement of the basis on which the privilege is claimed, the subject matter of the
document, and whether or not the subject matter or the contents of the document is
limited to legal advice or information provided for the purpose of securing legal
advice; and

7) The name and title of the person or persons supplying the information requested in
subparts 1 through 6 above.

E. Not Reasonably Accessible. For each document requested that you seek to withhold on the

basis that it is not reasonably accessible because of undue burden or cost, identify the precise nature
of the burden or cost involved in producing the document, and explain why you believe this cost or
burden renders the document not reasonable accessible.

F. These Requests are Continuing. In the event any information of any kind whatsoever within

the scope of these Requests comes to your attention after you serve your responses to these Requests,
you must furnish such additional information to the fullest extent provided under the Federal Rules of
Civil Procedure and the rules of the Trademark Trial and Appeal Board. In the event any documents
or materials within the scope of these Requests come to your attention or come into your possession,
custody, or control after you serve your responses to these Requests, you must furnish such additional
documents to the fullest extent provided for under the Federal Rules of Civil Procedure and the rules
of the Trademark Trial and Appeal Board.

G. Incomplete Information. If you cannot answer any request in full, you should answer to the

extent possible, explain why you cannot answer the remainder, and state the nature of the information
or knowledge that you cannot furnish.

H. Construction. The following rules of construction apply to all discovery requests:

1) The singular and masculine form of any noun or pronoun shall be read to also include
the plural, the feminine, and the neutral, except where circumstances clearly make it
appropriate.

2) The terms "all," "any," and "each" shall be construed as encompassing any and all.

3) The connectives "and" and "or" shall be construed either disjunctively or conjunctively
as necessary to bring within the scope of the discovery request all responses that might

otherwise be construed to be outside of its scope.
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4) The terms which are set out in all capital letters should be understood as including the
term in initial capital letters as well as in all lower case letters.
11
INTERROGATORIES

INTERROGATORY NO. 1

Identify the circumstances under which (including but not limited to the date) you first
became aware of Petitioner, Petitioner’s Mark, or any of Petitioner’s products or services; the actual
or possible use in any manner by Petitioner or Petitioner’s Marks; and any products sold or
distributed, or services rendered, bearing one or more of Petitioner’s Marks.

INTERROGATORY NO. 2

Identify by common commercial product name, each product that is currently sold, was
previously sold, or that Registrant intends to sell in the United States under Registrant’s
BATCHTEST Mark and identify the corresponding actual or intended date(s) of first use in
commerce in the United States for each product.

INTERROGATORY NO. 3

Identify the Integrated Development Environment or IDE, which was used by you for
development of each software product or software driver that is currently sold, distributed, was
previously sold, or that Registrant intends to sell or distribute in the United States under Registrant’s
BATCHTEST Mark.

INTERROGATORY NO. 4

Identify by common commercial descriptive name each product or service that Registrant has
offered for sale under or in connection with Registrant’s BATCHTEST Mark.
INTERROGATORY NO. 5
For each product and service identified in response to INTERROGATORY NO. 4, state the

period of time during which Registrant has used Registrant’s BATCHTEST Mark in connection with
such product and/or service.
INTERROGATORY NO. 6
For each product and service identified in response to INTERROGATORY NO. 4, identify

the geographical area in which Registrant has used Registrant’s BATCHTEST Mark in connection
with such product and/or service.

INTERROGATORY NO. 7
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For each product and service identified in response to INTERROGATORY NO. 4, describe
with particularity the types of promotional materials bearing the mark employed by Registrant in
connection with the product or service.

INTERROGATORY NO. 8
For each product and service identified in response to INTERROGATORY NO. 4, describe

the channels of trade through which the product or service has been distributed.
INTERROGATORY NO. 9
For each product and service identified in response to INTERROGATORY NO. 4, describe

the end use of the product or service.
INTERROGATORY NO. 10
For each product and service identified in response to INTERROGATORY NO. 4, describe

the purchasers of the product or service.
INTERROGATORY NO. 11
For each product and service identified in response to INTERROGATORY NO. 4, state the

actual prices of the product or service.

INTERROGATORY NO. 12

Identify Registrant's actual sales and net profits on an annual basis derived from the sale
Registrant's Product in the United States under Registrant's BATCHTEST Mark since the date of first
use of Registrant's BATCHTEST Mark in the United States in connection with Registrant's Products.

INTERROGATORY NO. 13

Identify Registrant's projected sales and net profits on an annual basis projected from future
sales of Registrant's Product in the United States under Registrant's BATCHTEST Mark.
INTERROGATORY NO. 14

Identify all material prejudice to Registrant due to any alleged delay by Petitioner in initiating
the current Cancellation proceeding.

INTERROGATORY NO. 15

Identify all information for each year since 2013 on Registrant’s investment and development
of Registrant's Products in the United States under Registrant's BATCHTEST Mark; if any such
product is or was a part of another product not identified under Registrant’s BATCHTEST Mark,
only provide the requested information on the portion such product which was under Registrant’s

BATCHTEST Mark.
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INTERROGATORY NO. 16

State whether Registrant currently uses, has used in the past, or intends to use in the United
States in connection with any of Registrant's Products, the mark BATCHTEST in a manner that is
different from the mark depicted in Registrant's BATCHTEST Application.
INTERROGATORY NO. 17

Identify each advertising or marketing agency and public relations firm that has been or is
responsible for promoting Registrant’s products or services identified under Registrant’s
BATCHTEST Mark, along with a contact for such agency or firm.

INTERROGATORY NO. 18

Describe with particularity the types of media in or on which Registrant has promoted
products or services in connection with Registrant’s BATCHTEST Mark.
INTERROGATORY NO. 19

Identify each publication in which Registrant currently advertises and promotes or intends to
advertise and promote, Registrant's Products in the United States under Registrant's BATCHTEST
Mark.

INTERROGATORY NO. 20

Identify each publication, whether print or otherwise, which has mentioned Registrant's
Products sold or to be sold in the United States under Registrant's BATCHTEST Mark.
INTERROGATORY NO. 21

Identify all agreements (whether oral or reduced to writing), including without limitation
licenses, manufacture/supply, distribution, permissions, consents, assignments, asset or trademark
purchases, entered into between Registrant, and any other person involving or relating to the use or
the right to use the BATCHTEST Mark.

INTERROGATORY NO. 22

Identify each person who was involved in the adoption of Registrant’s BATCHTEST Mark.
INTERROGATORY NO. 23

Describe with particularity the circumstances surrounding the adoption of Registrant’s
BATCHTEST Mark, including, but not limited to, the derivation of the terms.
INTERROGATORY NO. 24
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State each different state in the United States where Registrant currently sells or intends to sell
Registrant's Products under Registrant's BATCHTEST Mark and state the amount of net sales
Registrant has realized or that is projected in each of those states on an annual basis.

INTERROGATORY NO. 25

Identify the person(s) most knowledgeable about the use or plans to use Registrant's
BATCHTEST Mark in the United States on or in connection with Registrant's Products.
INTERROGATORY NO. 26

Identify the person(s) most knowledgeable about Registrant's actual and projected sales and
marketing activities in the United States in connection with the Registrant's BATCHTEST Mark.
INTERROGATORY NO. 27

Identify the person(s) most knowledgeable about Registrant's actual or prospective channels
of trade for selling or otherwise distributing the Registrant's Products in the United States under the
Registrant's BATCHTEST Mark.

INTERROGATORY NO. 28

Describe the role of Mr. Jack Wojciechowski as it relates to Registrant’s each product that is
currently sold, was previously sold, or that Registrant intends to sell in the United States under
Registrant’s BATCHTEST Mark.

INTERROGATORY NO. 29

Identify the person(s) having, managerial responsibility for the design, manufacture,
marketing, and sale of Registrant's Products sold or to be sold under the Registrant's BATCHTEST
Mark, including (i) strategic planning and (ii) marketing and sales in the United States.

INTERROGATORY NO. 30

If any investigation concerning the availability of Registrant’s BATCHTEST Mark has been
conducted on Registrant’s behalf, identify such investigation.

INTERROGATORY NO. 31

Identify all surveys conducted by, or on Registrant’s behalf, relating to Registrant’s
BATCHTEST Mark.
INTERROGATORY NO. 32

Identify all investigations or surveys conducted by, or on Registrant’s behalf, relating to
Petitioner’s BATCHTEST Mark.
INTERROGATORY NO. 33
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Describe the actual and potential purchasers or consumers of Registrant's Products and
Services sold or to be sold in the United States under Registrant's BATCHTEST Mark.
INTERROGATORY NO. 34

Identify with particularity all trademark or service mark applications or registrations for
Registrant’s BATCHTEST Mark owned and/or filed by Registrant in any jurisdiction.
INTERROGATORY NO. 35

Identify all objections made by Registrant against Petitioner or any third parties based on
Registrant’s perceived rights in Registrant’s BATCHTEST Mark.
INTERROGATORY NO. 36

Identify all objections made by third parties against Registrant related in any way to
Registrant’s use of Registrant’s BATCHTEST Mark.
INTERROGATORY NO. 37

Identify with particularity all instances, including persons date, time, place, and manner, of
actual confusion or mistake known to Registrant to have resulted from the advertising, promotion or
application for registration of Petitioner’s BATCHTEST Mark by Petitioner, or in which a person has
confused or mistaken the identity, source, affiliation, or relationship between, on the one hand,
Registrant and Registrant’s products and services, and on the other hand, Petitioner and Petitioner’s
products and services.

INTERROGATORY NO. 38

Identify with particularity all instances, including persons, date, time, place, and manner, of
actual confusion or mistake known to Registrant to have resulted from the use by any party of a mark
or name containing variations of the words BATCHTEST.

INTERROGATORY NO. 39

Identify every person who might provide testimony during the testimony period, or who
might provide testimony or evidence under Rules 702, 703, or 705 of the Federal Rules of Evidence
and for each person provide a summary of their expected testimony.

INTERROGATORY NO. 40

Identify the substance of any statement and/or expected testimony that Registrant has obtained
from each potential fact witness listed in INTERROGATORY NO. 39.
INTERROGATORY NO. 41
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Identify each person whom Registrant may utilize as an expert witness in this proceeding by
providing the information required by Rule 26(a)(2) of the Federal Rules of Civil Procedure with
respect to each such person.

INTERROGATORY NO. 42

Describe each fact of which you will request the Trademark Trial and Appeal Board to take
judicial or administrative notice in this proceeding.

INTERROGATORY NO. 43

To the extent not otherwise identified or disclosed in your answers to the foregoing
interrogatories, identify every person with knowledge or information relevant to or pertaining to this
Cancellation proceeding and for each such person identified, state separately the substance of that
person’s knowledge or information.

INTERROGATORY NO. 44

If Registrant refuses to produce any document or thing identified in the above interrogatories,
identify why production is refused for each document or thing.

INTERROGATORY NO. 45

If documents and things identified in responding to these interrogatories and the related
requests for production of documents and things are known or believed to exist, but are not in
Registrant’s possession, custody, or control, identify who has possession, custody, or control of any
such document or thing.

INTERROGATORY NO. 46

Other than counsel, identify every person that participated in providing responses to these
Interrogatories and documents responsive to Petitioner's First Request for Production of Documents
to Registrant.

INTERROGATORY NO. 47

State the factual basis in detail for Registrant’s denial of paragraphs 61, 62, and 63 of
Registrant’s Amended Answer, identify each person with knowledge of said facts and identify each
document evidencing said facts.

INTERROGATORY NO. 48

State the factual basis in detail for Registrant’s claim that Registrant’s use and registration of

Registrant’s BATCHTEST Mark is not likely to cause confusion, to cause mistake or to deceive with
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respect to Petitioner’s BATCHTEST Mark and that Petitioner will not be damaged by such

registration.
11
BatchTest Corporation
Dated: _October 2, 2020 /Dinesh Patel/
Dinesh Patel

President, BatchTest Corporation
2118 Walsh Ave, Suite 240
Santa Clara, CA 95050
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing document was served upon the attorney for the other party by email

on October 2, 2020 at the following email address(es):

THOMAS J MOORE

BACON & THOMAS PLLC

625 SLATERS LN 4TH FLOOR

ALEXANDRIA, VA 22314

UNITED STATES

tjmoore@baconthomas.com, tlee@baconthomas.com, mail@baconthomas.com
Phone: 703-683-0500

By: BatchTest Corporation

Signature: /Dinesh Patel/
Name: Dinesh Patel, President, BatchTest Corporation
Date: October 2, 2020

Email: BatchTest_ TM@BatchTest.com



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 4499170

For the Mark: BATCHTEST
International Class: 9

ICware Systems, Inc. dba BatchTest
Corporation and BatchTest Corporation

CANCELLATION NO. 92070823
Petitioner,
V.

Ikonix USA LLC.
Registrant.
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PETITIONER'S INITIAL DISCLOSURES

Petitioner BatchTest Corporation (‘“Petitioner” or “BatchTest”) submits the following initial

disclosures pursuant to Rule 26(a)(1) of the Federal Rules of Civil Procedure to registrant Ikonix
USA LLC (“Registrant.”) These disclosures are based on the information reasonably available to
Petitioner at present, and Petitioner reserves the right to supplement or modify these disclosures as
Petitioner obtains additional information.

Although Petitioner has made a good-faith effort to fully comply with the disclosure
requirements of Rule 26(a)(1), Petitioner does not represent that these disclosures identify every
document, tangible thing, or witness relevant to the claims or defenses of either party to this action.
Petitioner reserves the right to call any witness or present any exhibit or item at trial not listed here
but identified through discovery or investigation during this action.

Moreover, Petitioner does not waive its right to object to the production of any document or
tangible thing disclosed based on the work product doctrine, relevancy, undue burden, or any other
valid privilege or objection.

1
INDIVIDUALS LIKELY TO HAVE DISCOVERABLE INFORMATION
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The individual(s) listed below is/are likely to have discoverable information that Petitioner
may use to support its claims or defenses. Petitioner’s response is based on information presently
available to it, and it reserves the right to supplement this list as discovery progresses:

a. Dinesh Patel
President, BatchTest Corporation
2118 Walsh Ave, Suite 240
Santa Clara, CA 95050

Mr. Patel has knowledge regarding Petitioner’s adoption, use, application, and ownership of
its marks, including U.S. Application No. 88723304 for the standard character word mark
“BATCHTEST” (the “Mark”), including the goods and services offered under the Mark and the
market for the goods and services. Furthermore, Mr. Patel has knowledge regarding the business of
Petitioner and its predecessor-in-interest in regards to the BATCHTEST mark. Finally, Mr. Patel has
knowledge of the damage which Petitioner may face if Registrant’s registration of BATCHTEST
mark remains on the register.

Other individuals are presently unknown, but will or may become known in the future.

11
DOCUMENTS

Subject to the qualifications set forth above, and in accordance with Federal Rule of Civil

Procedure 26(a)(1)(A), and unless otherwise specified, the categories of documents listed below may
be made available at the offices of Petitioner at 2118 Walsh Ave, Suite 240, Santa Clara, CA 95050
to the extent that they are not produced directly to Registrant. Categories of documents in the
possession, custody or control of Petitioner that may be used to support its claims and/or defenses
include:

e Document(s) and/or thing(s) sufficient to show Petitioner’s continuous use of
Petitioner’s BATCHTEST Mark in the United States since prior to Registrant’s
application for registration of its BATCHTEST mark, including document(s) and/or
thing(s) produced by Petitioner to its client(s);

e Document(s) and/or thing(s) sufficient to show tradename Petitioner has used since
prior to Registrant’s application for registration of its BATCHTEST mark;

e U.S. Trademark Registration No. 4499170;

e Printouts of archived and current publicly available web-pages;
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e Document(s) and/or thing(s) sufficient to show the class of consumers that purchase
Petitioner’s BATCHTEST branded products and services;

e Document(s) and/or thing(s) sufficient to show the channels of trade through which
Petitioner sells and distributes its BATCHTEST branded products and services;

e Document(s), exhibit(s), and/or transcript(s) obtained in discovery.

Other documents, electronically stored information, and tangible things that are yet unknown
that may support Petitioner’s position. Petitioner reserves the right to supplement these disclosures
and to identify or seek discovery of any additional documents, electronically stored information, and
tangible things as discovery proceeds in this case.

/1
DAMAGES CLAIMED BY PETITIONER (Rule 26(a)(1)(iii)

This required disclosure under the Federal Rules of Civil Procedure is inapplicable to
trademark cancellation proceedings.
/1
APPLICABLE INSURANCE AGREEMENTS(Rule 26(a)(1)(iv)

This required disclosure under the Federal Rules of Civil Procedure is inapplicable to

trademark cancellation proceedings.

1/
BatchTest Corporation
Dated: _October 2, 2020 /Dinesh Patel/
Dinesh Patel

President, BatchTest Corporation
2118 Walsh Ave, Suite 240
Santa Clara, CA 95050
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing document was served upon the attorney for the other party by email

on October 2, 2020 at the following email address(es):

THOMAS J MOORE

BACON & THOMAS PLLC

625 SLATERS LN 4TH FLOOR

ALEXANDRIA, VA 22314

UNITED STATES

tjmoore@baconthomas.com, tlee@baconthomas.com, mail@baconthomas.com
Phone: 703-683-0500

By: BatchTest Corporation

Signature: /Dinesh Patel/
Name: Dinesh Patel, President, BatchTest Corporation
Date: October 2, 2020

Email: BatchTest_ TM@BatchTest.com
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BatchTest Corp Trademark Admin

From: BatchTest Corp Trademark Admin <BatchTest_ TM@batchtest.com>

Sent: Monday, October 5, 2020 5:59 PM

To: ‘timoore@baconthomas.com’; ‘tlee@baconthomas.com’; ‘mail@baconthomas.com'

Cc: ‘btcroot@gmail.com’

Subject: BatchTest Corporation v. Ikonix USA LLC; U.S. Cancellation No. 92070823

Attachments: ttabvue-92070823-CAN-32.pdf; 92070823 - BatchTest - First Requests for
Admissions.pdf; 92070823 - BatchTest - First Set of Requests for Productions - Typo
Corr...pdf

Mr. Moore:

Attached is your service copy of our discovery:
1. Petitioner’s filing of Change of Correspondence Address
2. PETITIONER’S FIRST SET OF REQUESTS FOR ADMISSIONS
3. Re-serving of PETITIONER’S FIRST SET OF REQUESTS FOR PRODUCTION TO REGISTRANT

Please note that item 3 is being re-served because there was a typographical error in the first paragraph on its first page
where Petitioner inadvertently typed “answers to the interrogatories” instead of “answers to the requests.” The said
typographical error is simply corrected and the service date is updated to today; there is no other change in the
document of item 3, the inadvertent typographical error is not critical.

Sincerely,

Dinesh Patel

President

BatchTest Corporation

2118 Walsh Ave, Suite 240

Santa Clara, CA 95050

Email: BatchTest TM@batchtest.com

The information contained in this communication is confidential and may be legally privileged. It is intended solely for the use of the individual or entity to whom it is
addressed and others authorized to receive it. If you are not the intended recipient you are hereby (a) notified that any disclosure, copying, distribution or taking
any action with respect to the content of this information is strictly prohibited and may be unlawful, and (b) kindly requested to inform the sender immediately and
delete any copies. BatchTest Corporation is neither liable for the proper and complete transmission of the information contained in this communication nor for any
delay in its receipt.



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 4499170
For the Mark: BATCHTEST
International Class: 9

ICware Systems, Inc. dba BatchTest
Corporation and BatchTest Corporation

CANCELLATION NO. 92070823
Petitioner,
V.

Ikonix USA LLC.
Registrant.

N N N N N N N N N N

PETITIONER’S FIRST SET OF REQUESTS FOR ADMISSION TO REGISTRANT
Pursuant to Rule 33, 34, and 36 of the Federal Rules of Civil Procedure and 37 C.F.R. §

2.120, petitioner BatchTest Corporation (‘“Petitioner” or “BatchTest”) hereby requests that registrant
Ikonix USA LLC (“Registrant”) serve upon BatchTest at 2118 Walsh Avenue, Suite 240, Santa
Clara, California 95050, sworn answers to the requests set forth below within thirty (30) days after
the date of service hereof.
11
DEFINITIONS

Petitioner incorporates by reference the Definitions in PETITIONER’S FIRST SET OF

REQUESTS FOR ADMISSION TO REGISTRANT to Registrant. Unless otherwise defined therein,

all words and phrases used herein shall be accorded their usual meaning and shall be interpreted in
their common, ordinary sense.

1. “Petitioner” or “BatchTest” shall mean BatchTest Corporation, the Petitioner in the above
captioned proceeding, or its affiliated corporations or entities, predecessors, directors, officers,
employees, agents and attorneys and each person acting on its behalf or under its control.

2. “Ikonix”, “you,” “your,” and ‘“Registrant” mean and shall refer to Registrant Ikonix USA
LLC, its subsidiaries, divisions predecessors and successor companies, affiliates, parents, any

partnership or joint venture to which it may be a party, and/or each of the foregoing entities'

PETITIONER’S FIRST SET OF REQUESTS FOR
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employees, agents, officers, directors, representatives, consultants, accountants, and attorneys,
including any person who served in any such capacity at any time during the relevant time period
specified herein.

3. As used herein, the term “Registrant’s BATCHTEST Application” refers to U.S. Trademark
Application No. 85784793 .

4. As used herein, the term “Registrant’s BATCHTEST Registration” refers to U.S. Trademark
Registration No. 4499170.

5. As used herein, the term “Registrant’s BATCHTEST Mark™ refers to the standard character
trademark that is the subject of this cancellation, namely, the trademark reflected in Registrant’s

BATCHTEST Registration:

BATCHTEST

6. As used herein, the term “Registrant’s July 26 Specimen” refers to the specimen filed by
Registrant on July 26, 2019 under Registrant’s BATCHTEST Registration.

7. As used herein, the term “Petitioner’s BATCHTEST Application” or the “’304 Application”
refers to U.S. Trademark Application No. 88723304.

8. As used herein, the term “Petitioner’s BATCHTEST Mark” refers to the standard character
trademark reflected in U.S. Trademark Registration No. 88723304

BATCHTEST

9. As used herein, the term “’304 Office Action” refers to the Nonfinal Office Action issued by
the USPTO on March 18, 2020 under the ‘304 Application.

10. As used herein, the term ‘“’323 Application” refers to U.S. Trademark Application No.
88750323.

11. As used herein, the term “’323 Office Action” refers to the Nonfinal Office Action issued by
the USPTO on March 18, 2020 under U.S. Trademark Application No. 88750323.

12. As used herein, the term ‘“°986 Application” refers to U.S. Trademark Application No.
85237986

13. As used herein, the term ‘“986 Specimen” refers to the specimen filed under the ‘986

Application on November 16, 2011.
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14. As used herein, the phrase “Interstate Commerce” shall mean selling or transporting products
across a state border in the United States and into another U.S. state or a foreign country.

15. The acronym “USPTO” refers to the United States Patent and Trademark Office.

16. The word “person” shall mean and include without limitation, individuals, firms, associations,
partnerships, and corporations and other legal entities, divisions, departments or other units thereof.

17. The term “organization” means entities including domestic or foreign, public or private
corporations, partnerships or sole proprietorships, as well as other business organizations,
associations, forms, trusts, or legal entities or persons.

18. The terms ‘“relate to” or “relating to” or “concerns” or "concerning" means consisting of,
referring to, relating to, reflecting, concerning, or being in any way logically or factually connected
with the matter discussed.

19. "Communication" means the transmittal of information (in the form of facts, ideas, inquiries,
or otherwise).

20. "Date" means the exact day, month, and year if ascertainable, or, if not, the best available
approximation (including relationship to other events).

21. "Describe" means:

a. Describe fully by reference to underlying facts rather than by reference to ultimate
facts or conclusions of fact or law;

b. Where applicable, particularize as to (i) time; (i1) place; and (iii) manner; and

c. Set forth all relevant facts necessary to the complete understanding of the act,
allegation, process, event, or thing in question.

22. "Document"” is synonymous in meaning and equal in scope to its usage in FRCP 34(a)(1)(A),
including Electronically Stored Information (“ESI.”’) The term "document" refers to any document
now or at any time in Registrant's possession, custody, or control. A person is deemed in control of a
document if the person has any ownership, possession, or custody of the document, or the right to
secure the document or a copy thereof from any person or public or private entity having physical
possession thereof.

23. "Identify" means with respect to a person who is an individual means to state that person's full
name, present or last known address, and current or last known place of employment.

24. "Identify" with respect to an entity means to state its: full name, legal form, date of
organization, state of incorporation or organization or other business or license authority, present or
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last known address and telephone number, and the identity of its chief executive officer, partners, or
persons in equivalent positions.

25. "Identify" with respect to a document means to give, to the extent known, the (a) type of
document; (b) general subject matter; (c) date of the document; and (d) produce the documents,
together with identifying information sufficient to satisfy Rule 33 of the Federal Rules of Civil
Procedure.

26. "Identify" with respect to communications means to give, to the extent known, (a) a
description of the substance of the communication; (b) the form of the communication (e.g.,
telephone, facsimile, email, etc.); (c) the identity of each person that was a party to and/or present at
the time of the communication, as well as the full name, present or last known address, and the
current or last known place of employment of each person; (d) the identity of the person whom you
contend initiated the communication; and (e) the time, date, and place of the communication.

27. The term “identify all facts” shall mean provide information pertaining to all facts, all
witnesses to said facts, and all documents supporting such facts.

28. The term “any” includes both “any” and “every”.

"

29. The term "mark" means any word, name, symbol, or device (including any key word or
metatag) or any combination thereof.

30. Integrated Development Environment (“IDE”) means a software application or a system-
design platform and development environment that provides comprehensive facilities to computer
programmers for software development, including software tools to create custom software
applications.

/1

INSTRUCTIONS

A. For the convenience of parties and the Board, Petitioner requests that each numbered request
be quoted in full immediately preceding the corresponding answer.

B. These requests shall be deemed to be continuing within the meaning of Federal Rule of Civil
Procedure 26(e) with respect to any additional information which becomes known to Registrant or its
counsel up to and including the time of trial. Any information altering the responses to the requests
identified below which may be discovered subsequent to the initial responses to these requests for
admissions should be brought to the attention of Petitioner through a supplemental response or

responses within a reasonable time following such discovery.
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C. These requests call for all information (including any information contained in or on any
document or writing as those terms are defined below) that is known or available to Registrant,
including all information in the possession of or available to Registrant’s attorneys, agents, or
representatives, or any investigators or any other person acting on behalf of Registrant or under the
direction or control of Registrant or its attorneys or agents.

D. Privilege. For each document requested that you seek to withhold under a claim of privilege,
provide the following information:

1) The privilege or privileges asserted;

2) The place, approximate date, and manner of recording or otherwise preparing the
document;

3) The name and title of the sender and the name and title of the recipient ofthe
document;

4) The name of each person or persons (other than stenographic or clerical assistants)
participating in the preparation of the document;

5) The name and title of each person to whom the contents of the document has been
communicated by copy, exhibition, reading, or substantial summarization;

6) A statement of the basis on which the privilege is claimed, the subject matter of the
document, and whether or not the subject matter or the contents of the document is
limited to legal advice or information provided for the purpose of securing legal
advice; and

7) The name and title of the person or persons supplying the information requested in
subparts 1 through 6 above.

E. Not Reasonably Accessible. For each document requested that you seek to withhold on the

basis that it is not reasonably accessible because of undue burden or cost, identify the precise nature
of the burden or cost involved in producing the document, and explain why you believe this cost or
burden renders the document not reasonable accessible.

F. These Requests are Continuing. In the event any information of any kind whatsoever within

the scope of these Requests comes to your attention after you serve your responses to these Requests,
you must furnish such additional information to the fullest extent provided under the Federal Rules of
Civil Procedure and the rules of the Trademark Trial and Appeal Board. In the event any documents

or materials within the scope of these Requests come to your attention or come into your possession,
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custody, or control after you serve your responses to these Requests, you must furnish such additional
documents to the fullest extent provided for under the Federal Rules of Civil Procedure and the rules
of the Trademark Trial and Appeal Board.

G. Incomplete Information. If you cannot answer any request in full, you should answer to the

extent possible, explain why you cannot answer the remainder, and state the nature of the information
or knowledge that you cannot furnish.

H. Construction. The following rules of construction apply to all discovery requests:

1) The singular and masculine form of any noun or pronoun shall be read to also include
the plural, the feminine, and the neutral, except where circumstances clearly make it
appropriate.

2) The terms "all," "any," and "each" shall be construed as encompassing any and all.

3) The connectives "and" and "or" shall be construed either disjunctively or conjunctively
as necessary to bring within the scope of the discovery request all responses that might
otherwise be construed to be outside of its scope.

4) The terms which are set out in all capital letters should be understood as including the
term in initial capital letters as well as in all lower case letters.

/1
REQUESTS FOR ADMISSION

REQUEST NO. 1.
Admit that all documents or things produced by Registrant in response to PETITIONER’S
FIRST SET OF REQUESTS FOR PRODUCTION TO REGISTRANT are authentic for purposes of

admission into evidence during this proceeding under the Federal Rules of Evidence, subject to any
objections on the grounds of relevance.

11

REQUEST NO. 2.
Admit that in your OPPOSITION/RESPONSE TO MOTION TO STRIKE dated June 4, 2020
(TTABVUE 28) in the current proceeding, you have stated “On February 9, 2011, BatchTest

Corporation filed trademark application 85237986 for the mark ‘LVremote,” which is abandoned” as

a fact.
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REQUEST NO. 3.

Admit that a true and accurate copy of the ‘986 Application, which is referenced your fact as
identified in REQUEST NO. 2, is located at the USPTO web-page at
https://tsdr.uspto.gov/documentviewer?caseld=sn85237986&docld=FTK20110212074144#docIndex

=9&page=1.

REQUEST NO. 4.

Admit that a true and accurate copy of the ‘986 Specimen, which was filed under the ‘986
Application which you have referenced in your fact as identified in REQUEST NO. 2, is located at
the USPTO web-page at
https://tsdr.uspto.gov/documentviewer?caseld=sn85237986&docld=FTK20110212074144#docIndex

=4&page=1.

REQUEST NO. S.

Admit that you have referred to Petitioner as “BatchTest Corporation” in your fact as

identified in REQUEST NO. 2.

REQUEST NO. 6.
Admit that BATCHTEST is the salient feature in trade name “BatchTest Corporation.”

REQUEST NO. 7.
Admit that the ‘986 Specimen shows a claim of BATCHTEST as Petitioner’s trademark at the

bottom.

REQUEST NO. 8.
Admit that the ‘986 Specimen shows the telephone number 408-454-8378 which is the same

telephone number your counsel Mr. Thomas Moore had called on March 28, 2019 to speak with

Petitioner’s President Mr. Dinesh Patel after the current proceeding had been initiated.

REQUEST NO. 9.

Admit that you have no factual basis to contend that Petitioner used “ICware Systems, Inc.” as
its trade name in “commerce” (as that term is used in 15 U.S.C. § 1127) with its customers since

February 2012.

PETITIONER’S FIRST SET OF REQUESTS FOR

ADMISSION TO REGISTRANT -7- CANCELLATION NO. 92070823


https://tsdr.uspto.gov/documentviewer?caseId=sn85237986&docId=FTK20110212074144#docIndex=9&page=1
https://tsdr.uspto.gov/documentviewer?caseId=sn85237986&docId=FTK20110212074144#docIndex=9&page=1
https://tsdr.uspto.gov/documentviewer?caseId=sn85237986&docId=FTK20110212074144#docIndex=4&page=1
https://tsdr.uspto.gov/documentviewer?caseId=sn85237986&docId=FTK20110212074144#docIndex=4&page=1

REQUEST NO. 10.
Admit that Registrant was aware of Petitioner before filing Registrant’s BATCHTEST

Application.

REQUEST NO. 11.
Admit that Registrant had actual knowledge of Petitioner using BATCHTEST Corporation as

Petitioner’s trade name before submitting Registrant’s BATCHTEST Application.

REQUEST NO. 12.
Admit that a simple search of all fields for “BATCHTEST” on the USPTO’s Trademark

Electronic Search System (TESS) shows the ‘986 Application listed in the result.

REQUEST NO. 13.

Admit that Registrant was not aware of Petitioner’s ‘986 Application because Registrant did
not thoroughly search the USPTO trademark database for “BATCHTEST” before submitting
Registrant’s BATCHTEST Application.

REQUEST NO. 14.
Admit that Registrant had actual knowledge of Petitioner using BATCHTEST mark to offer

its goods and services before submitting Registrant’s BATCHTEST Application.

REQUEST NO. 15.

Admit that Petitioner at no time gave you permission to use Petitioner’s BATCHTEST

trademark.

REQUEST NO. 16.

Admit that Registrant’s intellectual property searches include references to Petitioner or
Petitioner’s BATCHTEST Mark.
11

REQUEST NO. 17.
Admit that the ‘986 Application as identified in REQUEST NO. 3 shows

“http://www.BatchTest.com” as Petitioner’s website.

REQUEST NO. 18.
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http://www.batchtest.com/

Admit that the ‘986 Specimen as identified in REQUEST NO. 4 shows

“www.BatchTest.com” at its bottom as Petitioner’s website.

REQUEST NO. 19.

Admit that Registrant had visited website “www.batchtest.com” before submitting

Registrant’s BATCHTEST Application.

REQUEST NO. 20.

Admit that you have been serving the documents you filed in the current proceeding to the
email address “batchtest_tm(@batchtest.com” that is on the same internet domain as the website

identified in REQUEST NO. 17 and REQUEST NO. 18.

REQUEST NO. 21.
Admit that the ‘986 Specimen as identified in REQUEST NO. 4 has an attached note that

reads in part “Please accept my apology for an apparently incomplete application due to a lack of
sufficient knowledge on trademarking.”

1

REQUEST NO. 22.
Admit that Registrant did not search the internet for the wording BATCHTEST before

submitting Registrant’s BATCHTEST Application.

REQUEST NO. 23.
Admit that Registrant had searched the internet for the wording BATCHTEST before

submitting Registrant’s BATCHTEST Application.
11

REQUEST NO. 24.
Admit that Registrant's BATCHTEST Mark is identical in its spelling to Petitioner’s
BATCHTEST Mark.

REQUEST NO. 25.

Admit that Registrant's BATCHTEST Mark is the same or similar in its appearance and sound
to Petitioner’s BATCHTEST Mark.
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REQUEST NO. 26.

Admit that Registrant's BATCHTEST Mark and Petitioner’s BATCHTEST Mark create the
same or similar commercial impression.

1

REQUEST NO. 27.
Admit that Registrant's BATCHTEST Registration, located at the USPTO web-page at
https://tsdr.uspto.gov/documentviewer?caseld=sn85784793&docld=ORC20140318002748#docIndex

=7&page=1, is valid and subsisting on the Principal Register.

REQUEST NO. 28.

Admit that a true and accurate copy of Registrant’s July 26 Specimen is located at the USPTO
web-page at
https://tsdr.uspto.gov/documentviewer?caseld=sn85784793&docld=SPE20190727145300#docIndex

=4&page=1.

REQUEST NO. 29.

Admit that acronym “DUT” used by you in Registrant’s July 26 Specimen is commonly used

in the field of electrical testing to mean “Device Under Test.”

REQUEST NO. 30.
Admit that “BATCHTEST” is “merely descriptive” (as that term is used in 15 U.S.C. § 1052)

of the goods and services sold and offered for sale by Registrant under Registrant’s BATCHTEST
Mark.

REQUEST NO. 31.
Admit that Registrant identifies Registrant’s software under Registrant’s BATCHTEST Mark

as Automation software in Registrant’s July 26 Specimen.

REQUEST NO. 32.
Admit that Petitioner’'s BATCHTEST Application and Registrant’s BATCHTEST

Registration both identify software for use in tests or testing.

REQUEST NO. 33.
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Admit that Petitioner’'s BATCHTEST Application and Registrant’s BATCHTEST
Registration both identify software for use in recording or storing data, logging or managing data,

reviewing data, and statistically analyzing or evaluating data.

REQUEST NO. 34.
Admit that at least one of Registrant’s software products under Registrant’s BATCHTEST

Mark is used for testing of electrical parts.

REQUEST NO. 35.
Admit that at least one of Registrant’s products under Registrant’s BATCHTEST Mark is

used for automated testing of one or more “Device Under Test” or “DUT.”

REQUEST NO. 36.
Admit that at least one of Registrant’s software products under Registrant’s BATCHTEST

Mark was created, programmed, or packaged using National Instrument’s “LabVIEW” graphical

programming software.

REQUEST NO. 37.

Admit that Registrant provides LabVIEW based source code of at least one of Registrant’s
software product under Registrant’s BATCHTEST Mark to its consumers.

REQUEST NO. 38.
Admit that Registrant's BATCHTEST Mark and Petitioner’s BATCHTEST Mark are used or

intended for use in connection with identical, similar or related goods.

REQUEST NO. 39.

Admit that Mr. Jack Wojciechowski was Registrant’s employee prior to March 12, 2019.

REQUEST NO. 40.

Admit that prior to March 12, 2019 Mr. Jack Wojciechowski was associated in some fashion
with current or prior version of the source code of Registrant’s software under Registrant’s

BATCHTEST Mark.

REQUEST NO. 41.
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Admit that prior to March 12, 2019 Mr. Jack Wojciechowski was associated in some fashion
with Registrant’s customers’ access of current or prior version of the source code of Registrant’s
software under Registrant’s BATCHTEST Mark.

11

REQUEST NO. 42.
Admit that Registrant markets products in the United States under Registrant's BATCHTEST

Mark to consumers who are interested in software for use in testing electrical parts.

REQUEST NO. 43.

Admit that Registrant’s goods are sold to consumers who are interested in automation

software for testing one or more “Device Under Test” or “DUT.”

REQUEST NO. 44.

Admit that Registrant’s goods are advertised, promoted, sold, distributed, or sold through the

internet.

REQUEST NO. 45.
Admit that Registrant sells its goods under Registrant’s BATCHTEST Mark via its internet

website at https://www.arisafety.com.

1

REQUEST NO. 46.
Admit that in your “RESPONSE IN OPPOSITION TO MOTION TO CHANGE NAME”
(TTABVUE 22) dated April 20, 2020 you have pleaded that “On December 11, 2019, Petitioner filed
application no. 88723304 to register the mark BATCHTEST in the name of ICware Systems, Inc. In

an Office Action dated March 18, 2020, the Office rejected the ‘304 application over the present
Registration No. 4,499,170.”

REQUEST NO. 47.

Admit that a true and accurate copy of the 304 Office Action, which is referenced in your
pleading as identified in REQUEST NO. 46, is located on the USPTO web-page at
“https://tsdr.uspto.gov/documentviewer?caseld=sn88723304&docld=00A20200318174953#doclnde

x=3&page=1.”
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REQUEST NO. 48.

Admit that in the ‘304 Office Action, which is referenced in your pleading as identified in
REQUEST NO. 46, the USPTO refused Petitioner’s BATCHTEST Application over Registrant’s
BATCHTEST Registration only due to a likelihood of confusion between the respective marks.

REQUEST NO. 49.
Admit that in your “RESPONSE IN OPPOSITION TO MOTION TO CHANGE NAME”
(TTABVUE 22) dated April 20, 2020 you have pleaded that “On January 8, 2020, Petitioner filed

application no. 88750323 to register the mark BATCHTEST in the name of BatchTest Corporation,
even though the change of name was not filed with the California Secretary of State until thirty days
later, on February 7, 2020. In an Office Action dated March 18, 2020, the Office rejected the ‘323
application over the present Registration No. 4,499,170.”

REQUEST NO. 50.

Admit that a true and accurate copy of the *323 Office Action, which is referenced in your
pleading as identified in REQUEST NO. 49, is located on the USPTO web-page at
“https://tsdr.uspto.gov/documentviewer?caseld=sn88750323&docld=00A20200318175110#doclnde

x=3&page=1.”

REQUEST NO. 51.

Admit that in the ‘323 Office Action, which is referenced in your pleading as identified in
REQUEST NO. 49, the USPTO refused Petitioner’s ‘323 Application over Registrant’s
BATCHTEST Registration only due to a likelihood of confusion between the respective marks.

REQUEST NO. 52.
Admit that you asserted a likelihood of confusion between Registrant’s BATCHTEST Mark
and Petitioner’s BATCHTEST Mark in your pleadings which are identified in REQUEST NO. 46
and REQUEST NO. 49.

1/
BatchTest Corporation
Dated: _October 5, 2020 /Dinesh Patel/
Dinesh Patel
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President, BatchTest Corporation
2118 Walsh Ave, Suite 240
Santa Clara, CA 95050
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing document was served upon the attorney for the other party by email

on October 5, 2020 at the following email address(es):

THOMAS J MOORE

BACON & THOMAS PLLC

625 SLATERS LN 4TH FLOOR

ALEXANDRIA, VA 22314

UNITED STATES

tjmoore@baconthomas.com, tlee@baconthomas.com, mail@baconthomas.com
Phone: 703-683-0500

By: BatchTest Corporation

Signature: /Dinesh Patel/
Name: Dinesh Patel, President, BatchTest Corporation
Date: October 5, 2020

Email: BatchTest_ TM@BatchTest.com



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 4499170
For the Mark: BATCHTEST
International Class: 9

ICware Systems, Inc. dba BatchTest
Corporation and BatchTest Corporation

CANCELLATION NO. 92070823
Petitioner,
V.

Ikonix USA LLC.
Registrant.

N N N N N N N N N N

PETITIONER’S FIRST SET OF REQUESTS FOR PRODUCTION TO REGISTRANT
Pursuant to Rule 33, 34, and 36 of the Federal Rules of Civil Procedure and 37 C.F.R. §

2.120, petitioner BatchTest Corporation (‘“Petitioner” or “BatchTest”) hereby requests that registrant
Ikonix USA LLC (“Registrant”) serve upon BatchTest at 2118 Walsh Avenue, Suite 240, Santa
Clara, California 95050, sworn answers to the requests set forth below within thirty (30) days after
the date of service hereof.
11
DEFINITIONS

Petitioner incorporates by reference the Definitions in PETITIONER’S FIRST SET OF

REQUESTS FOR PRODUCTION TO REGISTRANT. Unless otherwise defined therein, all words

and phrases used herein shall be accorded their usual meaning and shall be interpreted in their
common, ordinary sense.

1. “Petitioner” or “BatchTest” shall mean BatchTest Corporation, the Petitioner in the above
captioned proceeding, or its affiliated corporations or entities, predecessors, directors, officers,
employees, agents and attorneys and each person acting on its behalf or under its control.

2. “Ikonix”, “you,” “your,” and “Registrant” mean and shall refer to Registrant Ikonix USA
LLC, its subsidiaries, divisions predecessors and successor companies, affiliates, parents, any

partnership or joint venture to which it may be a party, and/or each of the foregoing entities'
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employees, agents, officers, directors, representatives, consultants, accountants, and attorneys,
including any person who served in any such capacity at any time during the relevant time period
specified herein.

3. As used herein, the term “Registrant’s BATCHTEST Application” refers to U.S. Trademark
Application No. 85784793 .

4. As used herein, the term “Registrant’s BATCHTEST Mark”™ refers to the standard character
trademark that is the subject of this cancellation, namely, the trademark reflected in U.S. Trademark

Registration No. 4499170:

BATCHTEST

5. As used herein, the term “Petitioner’s BATCHTEST Application” refers to U.S. Trademark
Application No. 88723304.

6. As used herein, the term “Petitioner’s BATCHTEST Mark™ refers to the standard character
trademark reflected in U.S. Trademark Registration No. 88723304

BATCHTEST

7. As used herein, the phrase “Interstate Commerce” shall mean selling or transporting products
across a state border in the United States and into another U.S. state or a foreign country.

8. The acronym “USPTO” refers to the United States Patent and Trademark Office.

9. The word “person” shall mean and include without limitation, individuals, firms, associations,
partnerships, and corporations and other legal entities, divisions, departments or other units thereof.

10. The term “organization” means entities including domestic or foreign, public or private
corporations, partnerships or sole proprietorships, as well as other business organizations,
associations, forms, trusts, or legal entities or persons.

11. The terms “relate to” or “relating to” or “concerns” or "concerning" means consisting of,
referring to, relating to, reflecting, concerning, or being in any way logically or factually connected
with the matter discussed.

12. "Communication" means the transmittal of information (in the form of facts, ideas, inquiries,
or otherwise).

13. "Date" means the exact day, month, and year if ascertainable, or, if not, the best available

approximation (including relationship to other events).
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14. "Describe" means:

a. Describe fully by reference to underlying facts rather than by reference to ultimate
facts or conclusions of fact or law;

b. Where applicable, particularize as to (i) time; (i1) place; and (iii) manner; and

c. Set forth all relevant facts necessary to the complete understanding of the act,
allegation, process, event, or thing in question.

15. "Document"” is synonymous in meaning and equal in scope to its usage in FRCP 34(a)(I)(A),
including Electronically Stored Information (“ESI.”’) The term "document" refers to any document
now or at any time in Registrant's possession, custody, or control. A person is deemed in control of a
document if the person has any ownership, possession, or custody of the document, or the right to
secure the document or a copy thereof from any person or public or private entity having physical
possession thereof.

16. "Identify" means with respect to a person who is an individual means to state that person's full
name, present or last known address, and current or last known place of employment.

17. "Identify" with respect to an entity means to state its: full name, legal form, date of
organization, state of incorporation or organization or other business or license authority, present or
last known address and telephone number, and the identity of its chief executive officer, partners, or
persons in equivalent positions.

18. "Identify" with respect to a document means to give, to the extent known, the (a) type of
document; (b) general subject matter; (c) date of the document; and (d) produce the documents,
together with identifying information sufficient to satisfy Rule 33 of the Federal Rules of Civil
Procedure.

19. "Identify" with respect to communications means to give, to the extent known, (a) a
description of the substance of the communication; (b) the form of the communication (e.g.,
telephone, facsimile, email, etc.); (c) the identity of each person that was a party to and/or present at
the time of the communication, as well as the full name, present or last known address, and the
current or last known place of employment of each person; (d) the identity of the person whom you
contend initiated the communication; and (e) the time, date, and place of the communication.

20. The term “identify all facts” shall mean provide information pertaining to all facts, all
witnesses to said facts, and all documents supporting such facts.

21. The term “any” includes both “any” and “every”.
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22. The term "mark" means any word, name, symbol, or device (including any key word or
metatag) or any combination thereof.

23. Integrated Development Environment (“IDE”) means a software application or a system-
design platform and development environment that provides comprehensive facilities to computer
programmers for software development, including software tools to create custom software
applications.

11
INSTRUCTIONS

A. For the convenience of parties and the Board, Petitioner requests that each numbered request
be quoted in full immediately preceding the corresponding answer.

B. These requests shall be deemed to be continuing within the meaning of Federal Rule of Civil
Procedure 26(e) with respect to any additional information which becomes known to Registrant or its
counsel up to and including the time of trial. Any information altering the responses to the requests
identified below which may be discovered subsequent to the initial responses to these requests for
admissions should be brought to the attention of Petitioner through a supplemental response or
responses within a reasonable time following such discovery.

C. These requests call for all information (including any information contained in or on any
document or writing as those terms are defined below) that is known or available to Registrant,
including all information in the possession of or available to Registrant’s attorneys, agents, or
representatives, or any investigators or any other person acting on behalf of Registrant or under the
direction or control of Registrant or its attorneys or agents.

D. Privilege. For each document requested that you seek to withhold under a claim of privilege,
provide the following information:

1) The privilege or privileges asserted;

2) The place, approximate date, and manner of recording or otherwise preparing the
document;

3) The name and title of the sender and the name and title of the recipient ofthe
document;

4) The name of each person or persons (other than stenographic or clerical assistants)

participating in the preparation of the document;
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5) The name and title of each person to whom the contents of the document has been
communicated by copy, exhibition, reading, or substantial summarization;

6) A statement of the basis on which the privilege is claimed, the subject matter of the
document, and whether or not the subject matter or the contents of the document is
limited to legal advice or information provided for the purpose of securing legal
advice; and

7) The name and title of the person or persons supplying the information requested in
subparts 1 through 6 above.

E. Not Reasonably Accessible. For each document requested that you seek to withhold on the

basis that it is not reasonably accessible because of undue burden or cost, identify the precise nature
of the burden or cost involved in producing the document, and explain why you believe this cost or
burden renders the document not reasonable accessible.

F. These Requests are Continuing. In the event any information of any kind whatsoever within

the scope of these Requests comes to your attention after you serve your responses to these Requests,
you must furnish such additional information to the fullest extent provided under the Federal Rules of
Civil Procedure and the rules of the Trademark Trial and Appeal Board. In the event any documents
or materials within the scope of these Requests come to your attention or come into your possession,
custody, or control after you serve your responses to these Requests, you must furnish such additional
documents to the fullest extent provided for under the Federal Rules of Civil Procedure and the rules
of the Trademark Trial and Appeal Board.

G. Incomplete Information. If you cannot answer any request in full, you should answer to the

extent possible, explain why you cannot answer the remainder, and state the nature of the information
or knowledge that you cannot furnish.

H. Construction. The following rules of construction apply to all discovery requests:

1) The singular and masculine form of any noun or pronoun shall be read to also include
the plural, the feminine, and the neutral, except where circumstances clearly make it
appropriate.

2) The terms "all," "any," and "each" shall be construed as encompassing any and all.

3) The connectives "and" and "or" shall be construed either disjunctively or conjunctively
as necessary to bring within the scope of the discovery request all responses that might

otherwise be construed to be outside of its scope.
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24. The terms which are set out in all capital letters should be understood as including the term in
initial capital letters as well as in all lower case letters.
11
INSTRUCTIONS

I. For the convenience of parties and the Board, Petitioner requests that each numbered request
be quoted in full immediately preceding the corresponding answer.

J. These requests shall be deemed to be continuing within the meaning of Federal Rule of Civil
Procedure 26(e) with respect to any additional information which becomes known to Registrant or its
counsel up to and including the time of trial. Any information altering the responses to the requests
identified below which may be discovered subsequent to the initial responses to these requests for
admissions should be brought to the attention of Petitioner through a supplemental response or
responses within a reasonable time following such discovery.

K. These requests call for all information (including any information contained in or on any
document or writing as those terms are defined below) that is known or available to Registrant,
including all information in the possession of or available to Registrant’s attorneys, agents, or
representatives, or any investigators or any other person acting on behalf of Registrant or under the
direction or control of Registrant or its attorneys or agents.

L. Privilege. For each document requested that you seek to withhold under a claim of privilege,
provide the following information:

1) The privilege or privileges asserted;

2) The place, approximate date, and manner of recording or otherwise preparing the
document;

3) The name and title of the sender and the name and title of the recipient ofthe
document;

4) The name of each person or persons (other than stenographic or clerical assistants)
participating in the preparation of the document;

5) The name and title of each person to whom the contents of the document has been
communicated by copy, exhibition, reading, or substantial summarization;

6) A statement of the basis on which the privilege is claimed, the subject matter of the

document, and whether or not the subject matter or the contents of the document is
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limited to legal advice or information provided for the purpose of securing legal
advice; and

7) The name and title of the person or persons supplying the information requested in
subparts 1 through 6 above.

M. Not Reasonably Accessible. For each document requested that you seek to withhold on the

basis that it is not reasonably accessible because of undue burden or cost, identify the precise nature
of the burden or cost involved in producing the document, and explain why you believe this cost or
burden renders the document not reasonable accessible.

N. These Requests are Continuing. In the event any information of any kind whatsoever within

the scope of these Requests comes to your attention after you serve your responses to these Requests,
you must furnish such additional information to the fullest extent provided under the Federal Rules of
Civil Procedure and the rules of the Trademark Trial and Appeal Board. In the event any documents
or materials within the scope of these Requests come to your attention or come into your possession,
custody, or control after you serve your responses to these Requests, you must furnish such additional
documents to the fullest extent provided for under the Federal Rules of Civil Procedure and the rules
of the Trademark Trial and Appeal Board.

O. Incomplete Information. If you cannot answer any request in full, you should answer to the

extent possible, explain why you cannot answer the remainder, and state the nature of the information
or knowledge that you cannot furnish.

P. Construction. The following rules of construction apply to all discovery requests:

1) The singular and masculine form of any noun or pronoun shall be read to also include
the plural, the feminine, and the neutral, except where circumstances clearly make it
appropriate.

2) The terms "all," "any," and "each" shall be construed as encompassing any and all.

3) The connectives "and" and "or" shall be construed either disjunctively or conjunctively
as necessary to bring within the scope of the discovery request all responses that might
otherwise be construed to be outside of its scope.

4) The terms which are set out in all capital letters should be understood as including the
term in initial capital letters as well as in all lower case letters.

/1
REQUESTS FOR PRODUCTION
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PRODUCTION REQUEST NO. 1.:

All documents relied upon in answering Petitioner’s Interrogatories to Registrant, or which

otherwise support Registrant’s answers thereto.

PRODUCTION REQUEST NO. 2.:

All documents that support or controvert any fact set forth in your Amended Answer or in the

Second Amended Petition For Cancellation.

PRODUCTION REQUEST NO. 3.:

Your complete prosecution file for Registrant’s BATCHTEST Application.

PRODUCTION REQUEST NO. 4.:

All documents and things which reflect, refer to, relate to, evidence or concern the creation,

selection, searching, adoption, earliest use, and any and all attempts at registration of “BATCHTEST”
by Registrant, including, but not limited to, all correspondence with design firms, advertising
agencies, marketing firms, advertising media and suppliers, and the United States Patent and

Trademark Office.

PRODUCTION REQUEST NO. 5.:

All documents and things which reflect, refer to, relate to the search, investigation and/or
studies regarding the trademark availability of or the protectability of any mark or designation

consisting of the term “BATCHTEST” for Registrant’s products and/or services.

PRODUCTION REQUEST NO. 6.:

All documents and things that concern, reflect, refer to, relate to, or evidence any and all
surveys, studies, reports or research activity Registrant has conducted or prepared, or that was
conducted or prepared on behalf of Registrant, relating to “BATCHTEST” or any mark, phrase or
designation concerning the term “BATCHTEST” including, but not limited to, each report or
summary of the results thereof, whether written or oral, and each document relating to, reflecting,
supporting or generated in the consideration, planning, conduct or reporting of any such survey or the

results or substances thereof.

PRODUCTION REQUEST NO. 7.:
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All documents concerning any trademark, service mark, trade name, directory, or other search
reports relating to “BATCHTEST” or any mark, phrase or designation containing the term

“BATCHTEST.”

PRODUCTION REQUEST NO. 8.:

All documents concerning any clearance opinion from counsel relating to the selection,

adoption, use or registration of BATCHTEST in connection with any product or service.

PRODUCTION REQUEST NO. 9.:

A specimen of each product or service used in connection with the designation

“BATCHTEST.”

PRODUCTION REQUEST NO. 10.:

Representative documents sufficient to show Registrant’s first use and first use in commerce
of the designation “BATCHTEST” in connection with each and every product and/or service listed in
the “BATCHTEST” Application, and all documents evidencing Registrant’s continuous use of the
designation “BATCHTEST” in connection with such goods, including representative samples of each

and every such use.

PRODUCTION REQUEST NO. 11.:

Samples of all tags, labels, packaging, brochures, mailings, advertisements, or other written

materials that show use of “BATCHTEST.”

PRODUCTION REQUEST NO. 12.:
All documents in which Registrant uses the term “BATCHTEST,” whether in all capital

letters, initial capital letters, all lower case letters or any other spelling or design form.

PRODUCTION REQUEST NO. 13.:

Produce all documents relating to the nature of all products and services for which Registrant
has used the term “BATCHTEST,” or any derivation of that term, by itself or in combination with

any other word or phrase.

PRODUCTION REQUEST NO. 14.:
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All documents and things which reflect, refer to, relate to or evidence any and all surveys or
reports of consumer understanding, recognition or perception of any mark, phrase or designation
consisting of or incorporating the mark “BATCHTEST” or any mark, phrase or designation
containing the term “BATCHTEST” that Registrant has ever conducted, prepared or had conducted

or prepared.

PRODUCTION REQUEST NO. 15.:

All documents relating to the class of customers or consumers of Registrant’s products and/or

services sold, offered for sale or marketed under “BATCHTEST.”

PRODUCTION REQUEST NO. 16.:

All documents relating to any identification or profile of the target customers for each of
Registrant’s products and/or services bearing the term “BATCHTEST” or any derivation of that term,
by itself or in combination with any other word or phrase, since the date of first use in connection

with each such product and service.

PRODUCTION REQUEST NO. 17.:

All documents concerning any instances in which a person was, or apparently was, confused,
mistaken, or deceived as to the source or identity of any goods or services as a result of Registrant’s

use of BATCHTEST.

PRODUCTION REQUEST NO. 18.:

All documents concerning any instances in which a person or entity believed that Registrant

was affiliated with Petitioner.

PRODUCTION REQUEST NO. 19.:

All documents concerning any instances in which a person or entity believed that Registrant’s

services were sponsored by or approved by Petitioner.

PRODUCTION REQUEST NO. 20.:

All documents showing or relating to the channels of trade through which Registrant’s

products and/or services are sold, offered for sale or marketed under “BATCHTEST.”

PRODUCTION REQUEST NO. 21.:
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All documents concerning the transfer of any rights in the “BATCHTEST” Application and/or
the good will associated therewith, including, without limitation, any assignments or licenses between

subsidiaries, divisions, affiliates or with any third party.

PRODUCTION REQUEST NO. 22.:

Representative documents sufficient to show Registrant’s marketing and promotional activity

for goods and/or services offered under ‘BATCHTEST.”

PRODUCTION REQUEST NO. 23.:

Copies of all of Registrant’s proposed advertising, marketing and/or public relations materials,
including, but not limited to, drafts, proposal and pitches containing the designation “BATCHTEST”
and/or containing the word “BATCHTEST.”

PRODUCTION REQUEST NO. 24.:

Representative documents sufficient to show, by year, any actual advertising or promotional
expenditures in the United States by or on behalf of Registrant relating to the promotion of goods

and/or services, or planned promotion of and/or services, under the designation “BATCHTEST.”

PRODUCTION REQUEST NO. 25.:

Representative documents sufficient to show, by year, the actual dollar volume of sales in the
United States of products and/or services by Registrant, or on behalf of Registrant, offered under the

designation “BATCHTEST.”

PRODUCTION REQUEST NO. 26.:

To the extent not produced in response to an earlier request, a representative example of each
different promotional material historically and presently distributed in the United States by or for
Registrant, by or for Registrant’s customers, or planned to be distributed by or for Registrant or
planned to be distributed by or for Registrant’s customers that mentions, identifies or describes any

products and/or services offered by Registrant under the designation “BATCHTEST.”

PRODUCTION REQUEST NO. 27.:

Produce documents sufficient to identify any person who had responsibility for marketing,

promoting, distributing, or selling products and services bearing the term “BATCHTEST,” or any
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derivation of that term, by itself or in combination with any other word or phrase, in the Untied States

on Registrant’s behalf, since the date of first use.

PRODUCTION REQUEST NO. 28.:

All correspondence and other communications between Registrant and its advertising, public

relations and/or marketing agencies concerning the designation “BATCHTEST.”

PRODUCTION REQUEST NO. 29.:

All documents that refer or relate to any efforts Registrant has made to enforce Registrant’s
rights in “BATCHTEST” including, but not limited to, correspondence with third parties,

administrative or civil litigation and/or agreements.

PRODUCTION REQUEST NO. 30.:
All documents that you contend evidence goodwill in the designation “BATCHTEST.”

PRODUCTION REQUEST NO. 31.:

All documents evidence the allegations raised in the Second Amended Petition For

Cancellation and your Amended Answer.

PRODUCTION REQUEST NO. 32.:

All documents which have not been requested but upon which Registrant will rely to support

this action in any way.

PRODUCTION REQUEST NO. 33.:

Produce all documents in Registrant’s possession, custody, or control relating to Petitioner’s

use and/or registration of its BATCHTEST Mark in the United States.

PRODUCTION REQUEST NO. 34.:

All correspondence between Registrant and any person whom Registrant presently intends to

call as a witness during the testimony period of this proceeding, and all notes, preliminary research,

data and drafts prepared by each such witness.

PRODUCTION REQUEST NO. 35.:
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All correspondence between Registrant and any person whom Registrant presently intends to
call as an expert witness during the testimony period of this proceeding, and all notes, preliminary

research, data and drafts prepared by each such expert witness.

PRODUCTION REQUEST NO. 36.:

All documents that identify persons who had more than a clerical role in the answering of
Petitioner’s First Set of Interrogatories or in any search for documents in connection said

Interrogatories or Petitioner’s First Set of Requests for Production of Documents.

PRODUCTION REQUEST NO. 37.:

Produce all documents that Registrant intends to introduce as exhibits during this cancellation

proceeding, whether during discovery or in the trial period of this cancellation proceeding.

PRODUCTION REQUEST NO. 38.:

All documents concerning any document retention or destruction policies Registrant may

have.
/1]
BatchTest Corporation
Dated: October 5, 2020 /Dinesh Patel/
Dinesh Patel

President, BatchTest Corporation
2118 Walsh Ave, Suite 240
Santa Clara, CA 95050
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing document was served upon the attorney for the other party by email

on October 5, 2020 at the following email address(es):

THOMAS J MOORE

BACON & THOMAS PLLC

625 SLATERS LN 4TH FLOOR

ALEXANDRIA, VA 22314

UNITED STATES

tjmoore@baconthomas.com, tlee@baconthomas.com, mail@baconthomas.com
Phone: 703-683-0500

By: BatchTest Corporation

Signature: /Dinesh Patel/
Name: Dinesh Patel, President, BatchTest Corporation
Date: October 5, 2020

Email: BatchTest_ TM@BatchTest.com
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BatchTest Corp Trademark Admin

From: BatchTest Corp Trademark Admin <BatchTest_ TM@batchtest.com>
Sent: Friday, October 9, 2020 5:05 PM

To: ‘Thomas J. Moore'; 'mailadmin’; ‘tlee@baconthomas.com’

Cc: ‘btcroot@gmail.com’

Subject: RE: BatchTest Corporation v. Ikonix USA; U.S. Cancellation No. 92070823
Mr. Moore:

BatchTest received your attached email on October 2, 2020. While getting started on reviewing the discovery requests,
we noticed that you have not served us with Initial Disclosures of your client. Pursuant to Federal Rules of Civil
Procedure 26(d)(1) and 26(f), your needs to serve its Initial Disclosures to BatchTest before requesting any discovery. As
such this is a courtesy notice to you that we will only respond to discovery requests of your client that is dated on or
after your client’s serving of Initial Disclosures.

Sincerely,

Dinesh Patel

President

BatchTest Corporation

2118 Walsh Ave, Suite 240

Santa Clara, CA 95050

Email: BatchTest TM@batchtest.com

The information contained in this communication is confidential and may be legally privileged. It is intended solely for the use of the individual or entity to whom it is
addressed and others authorized to receive it. If you are not the intended recipient you are hereby (a) notified that any disclosure, copying, distribution or taking
any action with respect to the content of this information is strictly prohibited and may be unlawful, and (b) kindly requested to inform the sender immediately and
delete any copies. BatchTest Corporation is neither liable for the proper and complete transmission of the information contained in this communication nor for any
delay in its receipt.

From: Thomas J. Moore [mailto: TJMoore@baconthomas.com]

Sent: Friday, October 2, 2020 10:41 AM

To: 'BatchTest Corp Trademark Admin'

Cc: mailadmin

Subject: ICware Systems v. Ikonix USA; U.S. Cancellation No. 92070823; B&T Ref: ICWA7001/TIM

Dear Mr. Patel,
| attach your service copy of our discovery:

1. RESPONDENT'’S FIRST SET OF INTERROGATORIES TO PETITIONER
2. RESPONDENT'’S FIRST SET OF REQUESTS FOR PRODUCTION TO PETITIONER
3. RESPONDENT'’S FIRST SET OF REQUESTS FOR ADMISSION TO PETITIONER

Attorney for lkonix USA LLC,

Thomas J. Moore

Bacon & Thomas, PLLC

625 Slaters Lane, Fourth Floor
Alexandria, VA 22314-1176 U.S.A.
Phone: 703-683-0500 x137



Fax: 703-683-1080

NOTICE: Please cc mail@baconthomas.com on any emails that require docketing or immediate attention because that
mailbox is monitored every business day and | may be unable to access email every business day. If you believe that you
received this e-mail in error, then please advise me by reply e-mail; thank you.
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_ ) r ASSOCIATED
- RESEARCH

For Immediate Release:

Associated Research announces the addition of two new 4-in-1 models to their
HypotULTRA® Series

Lake Forest, lllinois, January 2017 - Associated Research, the leader in electrical safety compliance testing, has
announced the addition of two new Models to their HypotULTRA® series. The new HypotULTRA models feature 4-in-1
test functionality that includes AC Hipot, DC Hipot, Insulation Resistance, and Ground Bond testing in a slim
lightweight and functional design.

These new models raise the standard for production line Hipot and Ground Bond testing and make it easier for
manufacturers to adopt best testing practices without sacrificing productivity. New models include:

- Model 7804: 5 kVAC Hipot and 6 kVDC Hipot instrument with a built-in Insulation Resistance and 40 Amp
Ground Bond.

- Model 7854: 500 VA AC Hipot and 6 kVDC Hipot instrument with a built-in Insulation Resistance and 40 Amp
Ground Bond.

All-New Features & Benefits

e Data Transfer: Take the pain out of your data transfer with the on-board flash drive support and local data storage.
Instantly upload test files directly to your instrument during set-up and save/record up to 10,000 test results directly from
your instrument.

e Barcode Scanning: Increase efficiency & production throughput by incorporating a barcode scan. A simple scan will
associate your DUT with the test sequence and test data. Our barcode scan also supports concatenated barcodes.

e ProVOLT®: This time-saving feature allows for voltages to be raised and held between steps. This allows you to test at
multiple voltages without waiting to ramp up/down the voltage from zero.

¢ Touch Screen Capability: Testing from the front panel just got a whole lot easier. Intuitively set up test parameters and
steps with the swipe of a finger.

¢ Negative DC Output: Provides a reverse polarity DC dielectric withstand test output. You can maximize your testing
capability by testing product insulation in both polarities.

¢ Autoware®3 Compatibility: Autoware3 automation and data collection software includes several features that
revolutionize the way electrical safety tests are performed. With Autoware3, you can increase efficiency and production
throughput.

The new HypotULTRA Models will be available in the first quarter of 2017. Pricing is as follows:

Model | Description Price
7804 AC/DC Hipot, IR and Ground Bond Test Instrument $6,999.00
7854 AC/DC Hipot (500 VA), IR and Ground Bond Test Instrument $7,999.00

Contact the company at 1-800-858-8378, e-mail at feedback@arisafety.com or visit their site at
wwwe.arisafety.com. For editorial questions, please respond to Jim Kenesie at jim.kenesie@arisafety.com.

Founded in 1936, Associated Research is a worldwide leader in Electrical Safety Compliance Testing Instruments.

Associated Research, Inc.
13860 West Laurel Drive - Lake Forest, IL 60045 USA
T. 1-847-367-4077 F. 1-847-367-4080
info@arisafety.com www.arisafety.com
https://www.arisafety.com/wp-content/uploads/pdfs/HypotULTRA-GB-PR.pdf
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For Immediate Release:

Associated Research announces the release of their new HypotULTRA® Series of
advanced Hipot Testers

Lake Forest, lllinois, December 2014 - Associated Research, the leader in electrical safety compliance testing, has
announced the release of their new series of advanced hipot testers, HypotULTRA®. The new HypotULTRA Series
features innovative touch screen technology. The HypotULTRA series consists of three different models:

- Model 7800, a 5 kVAC (500VA) Hipot and 6 kV DC Hipot tester with a built-in Insulation Resistance tester
- Model 7820, a 5 kVAC Hipot tester with an Internal 4 or 8 Port Scanning Matrix
- Model 7850, a 5 kVAC Hipot and 6 kVDC Hipot tester with a built-in Insulation Resistance tester.

An optional 4-port and 8-port internal scanners are available for both the 7820 and 7850 models providing
manufacturers flexibility in configuring a tester that meets their specific needs.

All-New Features & Benefits

¢ Touch Screen Capability: Intuitively set up test parameters and steps with the swipe of a finger. Testing from the front
panel just got a whole lot easier.

e Data Transfer: Take the pain out of your data transfer with the on-board flash drive support and local data storage.
Instantly upload test files directly to your instrument during set-up and save/record up to 10,000 test results directly from
your instrument.

e Barcode Scanning: Increase efficiency & production throughput by incorporating a bar code scan. A simple scan will
associate your DUT with the test sequence and test data. Our bar code scan also supports concatenated barcodes.

e ProVOLT®This time-saving feature allows for voltages to be raised and held between steps. This allows you to test at
multiple voltages without waiting to ramp up/down the voltage from zero.

¢ Negative DC Output: Outputs negative DC voltage. This is required in special applications such as Solar Panel testing
and welding machine testing etc.

¢ Autoware® 3 Compatibility: Soon-to-be released Automation and Data collection Software Suite. Includes several
features that revolutionize the way electrical safety tests are performed. With Autoware 3, manufacturers can increase
efficiency and production throughput.

The HypotULTRA Models will be available in the first quarter of 2015. Pricing is as follows:

Model | Description Price

7800 AC/DC Hipot (500 VA), Continuity and IR Tester $5,999.00
7820 AC Hipot and Continuity Tester $3,999.00
7850 AC/DC Hipot, Continuity and IR Tester $4,999.00

Contact the company at 1-800-858-8378, e-mail at feedback@arisafety.com or visit their site at
www.arisafety.com. For editorial questions, please respond to Rebecca Alessi at Rebecca.alessi@arisafety.com.

Founded in 1936, Associated Research is a worldwide leader in Electrical Safety Compliance Testing Instruments.

Associated Research, Inc.
13860 West Laurel Drive - Lake Forest, IL 60045 USA
T. 1-847-367-4077 F. 1-847-367-4080

info@arisafety.com www.arisafety.com
https://www.arisafety.com/wp—content/uploads/pdfs/HypotULTRA-PR2015.pdf
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For Immediate Release:

Associated Research announces the all new Hypot- Series

Lake Forest, lllinois, July 2017 - Associated Research, the leader in electrical safety compliance
testing, has announced the addition of their all new Hypot® Series. The new Hypot models
feature test functionality that includes AC Hipot, DC Hipot, and Insulation Resistance testing in a
lightweight and functional design ideal for benchtop applications. The Hypot Series was
designed specifically to improve bench-top production line Hipot testing. The new series allows
manufacturers to modernize their bench top applications for productivity and safety without
complex test set-ups or the need to connect the instrument to a PC. “The Hypot Series will set
the industry standard for benchtop electrical safety testing equipment,” states Nick Piotrowski,
Product Manager at Associated Research. “We've effectively increased output capability, added
onboard data storage and barcode scanning while reducing the overall footprint by 19% and
weight by over 40%. Additionally we've maintained competitive product pricing to make this
series affordable for any size company.”

All-New Features & Benefits

o Improved Interface: Testing from the front panel just got a whole lot easier. Intuitively set up
test parameters and steps with the swipe of a finger.

o Data Transfer: Take the pain out of your data transfer with the on-board flash drive support and
local data storage. Instantly upload test files directly to your instrument during set-up and
save/record up to 1,500 test results directly from your instrument.

e Barcode Scanning: Increase efficiency and production throughput by incorporating a barcode
scan. A simple scan will associate your Device Under Test (DUT) with the test sequence and test
data.

e PPE Compatibility: Create a safe workstation by incorporating a DUT enclosure, dual palm
remote controls, signal interlock and other devices into our hardware safety interlock.

e Prompt & Hold: Save time and ensure accurate testing with our Prompt & Hold feature. This
feature provides on-screen instructions between test steps. In complex test set-ups this helps
eliminate operator error and will ensure safe and accurate testing.

e Ramp-HI: Increase production line throughput by reducing the ramp time required during your
DC Hipot tests.

e Charge-LO: This circuit ensures your DC Hipot test is performed correctly by verifying the DUT is
properly connected.

e USB Interface: The Hypot series provides a standard USB interface for remote programming and
communication.

The new Hypot models will be available in the third quarter of 2017. Pricing is as follows:

Associated Research
13860 West Laurel Drive - Lake Forest, IL 60045 USA
T. 1-847-367-4077 F. 1-847-367-4080

info@arisafety.com www.arisafety.com

https://www.arisafety.com/wp-content/uploads/pdfs/New-Hypot—-PR.pdf
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Model | Description Price
3805 5 kVAC Hipot Tester $1799.00
3865 5 kVAC, 6 kVDC Hipot Tester $2399.00
3870 5 kVAC, 6 kVDC Hipot and Insulation Resistance Tester $2599.00
3880 500 VA AC Hipot Tester $3899.00

Contact the company at 1-800-858-8378, e-mail at feedback@arisafety.com or visit their site at
www.arisafety.com. For editorial questions, please contact Jim Kenesie at

jim.kenesie@arisafety.com.

Founded in 1936, Associated Research is a worldwide leader in Electrical Safety Compliance Testing
Instruments.

Associated Research
13860 West Laurel Drive - Lake Forest, IL 60045 USA
T. 1-847-367-4077 F. 1-847-367-4080

info@arisafety.com www.arisafety.com

https://www.arisafety.com/wp—content/uploads/pdfs/New-Hypot—-PR.pdf
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Associated Research, the leader in electrical safety compliance testing, is announcing the addition of two new Models to the HypotULTRA®
series. The new HypotULTRA models feature 4-in-1 test functionality that includes AC Hipot, DC Hipot, Insulation Resistance, and Ground Bond
testing in a slim lightweight and functional design.

LAKE FOREST, IL (PRWEB) JANUARY 24, 2017

Associated Research, the leader in electrical safety compliance testing, has announced the
addition of two new Models to their HypotULTRA® series. The new HypotULTRA models feature
4-in-1 test functionality that includes AC Hipot, DC Hipot, Insulation Resistance, and Ground
Bond testing in a slim lightweight and functional design.

These new models raise the standard for production line Hipot and Ground Bond testing and
make it easier for manufacturers to adopt best testing practices without sacrificing productivity. HypotULTRA
New models include:

» Model 7804: 5 kVAC Hipot and 6 kVDC Hipot instrument with a built-in Insulation ) ) )
Resistance and 40 Amp Ground Bond. The Production Line Hipot

» Model 7854: 500 VA AC Hipot and 6 kVDC Hipot instrument with a built-in Insulation Testing Powerhouse
Resistance and 40 Amp Ground Bond.

All-New Features & Benefits

+ Data Transfer: Take the pain out of data transfer with the on-board flash drive support and local data storage. Instantly upload test files
directly to the instrument during set-up and save/record up to 10,000 test results directly from the instrument.

-

Barcode Scanning: Increase efficiency & production throughput by incorporating a barcode scan. A simple scan will associate the DUT
with the test sequence and test data. The barcode scan also supports concatenated barcodes.

-

ProVOLT®: This time-saving feature allows for voltages to be raised and held between steps. This allows the user to test at multiple
voltages without waiting to ramp up/down the voltage from zero.

-

Touch Screen Capability: Testing from the front panel just got a whole lot easier. Intuitively set up test parameters and steps with the
swipe of a finger.

-

Negative DC Output: Provides a reverse polarity DC dielectric withstand test output. The user is able to maximize testing capability by
testing product insulation in both polarities.

-

Autoware®3 Compatibility: Autoware3 automation and data collection software includes several features that revolutionize the way
electrical safety tests are performed. Also increase efficiency and production throughput with Autoware 3.

The new HypotULTRA Models will be available in the first quarter of 2017. Pricing is as follows:
7804 AC/DC Hipot, IR and Ground Bond Test Instrument $6,999.00
7854 AC/DC Hipot (500 VA), IR and Ground Bond Test Instrument  $7,999.00

Contact the company at 1-800-858-8378, e-mail at feedback(at)arisafety(dot)com or visit their site at http://www.arisafety.com. For editorial
questions, please respond to Jim Kenesie at jim(dot)kenesie(at)arisafety(dot)com.

Founded in 1936, Associated Research is a worldwide leader in Electrical Safety Compliance Testing Instruments.
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Associated Research Debuts Electrical Safety Compliance Analyzers

Author — Evaluation Engineering

Aug 16th, 2012

August 16, 2012. Associated Research Inc. has announced the addition of five new models in its OMNIA II line of
electrical safety compliance analyzers. Model 8254 is a 4-in-1 electrical safety compliance analyzer that performs AC
hipot (500 VA), DC hipot, 40-A ground bond, and insulation resistance testing in a single instrument. Model 8206 is a
6-in-1 electrical safety compliance analyzer that performs AC hipot, DC hipot, 40-A ground bond, insulation
resistance, functional run, and line leakage testing in a single instrument. Model 8256 adds 500-VA test functionality
to model 8206. Model 8207 is a 7-in-1 electrical safety compliance analyzer that performs AC hipot, DC hipot, 40-A
ground bond, insulation resistance, functional run, and line leakage testing while adding a built-in 500-VA AC power
source in a single instrument. Model 8257 adds 500 VA test functionality to the model 8207.

OMNIA II features an 800 x 480 Color TFT display. Color-coded test steps clearly indicate pass/fail conditions, and
users can also choose from four different color schemes to match their preferences. OMNIA Il is also equipped with a
“My Menu” interface which allows operators to personalize menu settings and create shortcuts to favorite screens and
preferences. In addition, OMNIA II includes Associated Research’s DualCHEK feature, which allows the user to perform
simultaneous hipot and ground-bond tests. OMNIA II comes standard with a USB/RS-232 interface. Optional
Ethernet, GPIB, data storage, and printer output interfaces are available.

Additional features of the OMNIA II are as follows:

e Up to 10,000 test steps for multiple programmable memory/step combinations

e Multiple language settings (English and Chinese)

e AC/DC hipot Leakage Current Offset

e Patented SmartGFI high-speed shutdown circuit for operator protection

e Patented Prompt and Hold function that inserts prompts or instructions as part of the test cycle

e Patented CAL-ALERT feature that automatically alerts the user when the instrument is due for calibration
o Patented VERI-CHEK feature that verifies that an instrument's failure detectors are functioning properly
e Charge-LO circuit that confirms that the DUT is connected when performing a test

e Ramp-HI feature that allows a user to charge the DUT as rapidly as possible without causing false failures
e True RMS Current readings

The OMNIA II Models will be available in September 2012. Prices range from $9,995 to $15,695.

http: //www.asresearch.com/products/omnia2 /Default.aspx.
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No comments have been added yet. Want to start the conversation?

Sign up for Evaluation Engineering eNewsletters

Email address SIGN UP
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EMC/EMI/RFI
Saelig Releases EMC Troubleshooting Book by Ken Wyatt

Oct 23rd, 2020

Power management
Performing Key Switch-Mode Power Supply Measurements on an Oscilloscope

Tektronix Oct 21st, 2020

5G Test
Rohde & Schwarz Offers 1 GHz Analysis Bandwidth in Mid-Range Signal and Spectrum Analyzer to Target 5G NR

Rohde & Schwarz Oct 20th, 2020

Environmental Test
Purdue Hypersonics gets Boost With Northrop Grumman Shock Tunnel Donation

Oct 19th, 2020

MORE IN INSTRUMENTATION

Environmental Test
Anritsu Launches Improved 5G mmWave OTA Test Environment
Anritsu launched its newly-developed DUT Holder MA8179A-AKO11, to increase the usability of its CATR Anechoic Chamber, the MA8172A.

Oct 19th, 2020
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EMI Receivers/Amplifiers
Instrumentation Amp Features Tight Parameter Focus, Superior Results

The LTC6373 features 25-pA input bias current along with other superior specifications that complement its function as a precision amplifier for

challenging signal-conditioning applications.

Oct 12th, 2020

Applications
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Applications
Army-Funded Researchers Develop Graphene Bolometer 100,000x More Sensitive Than Before

Better detection of microwave radiation will improve thermal imaging, electronic warfare, radio communications.

Oct 8th, 2020

https://www.evaluationengineering.com/instrumentation/article/13006342/associated-research-debuts-electrical-safety-compliance-analyzers 5/9


https://www.evaluationengineering.com/applications/company/21069066/tektronix
https://www.evaluationengineering.com/applications/article/21157734/tektronix-a-closer-look-at-tektronixs-6-series-b-mixedsignal-oscilloscope-with-mark-briscoe
https://www.evaluationengineering.com/applications/article/21157734/tektronix-a-closer-look-at-tektronixs-6-series-b-mixedsignal-oscilloscope-with-mark-briscoe
https://www.evaluationengineering.com/applications
https://www.evaluationengineering.com/applications/press-release/21157546/armyfunded-researchers-develop-graphene-bolometer-100000x-more-sensitive-than-before
https://www.evaluationengineering.com/applications/press-release/21157546/armyfunded-researchers-develop-graphene-bolometer-100000x-more-sensitive-than-before
https://www.evaluationengineering.com/applications/press-release/21157546/armyfunded-researchers-develop-graphene-bolometer-100000x-more-sensitive-than-before
https://www.evaluationengineering.com/applications/press-release/21157363/leuze-leuze-claims-first-combined-label-fork-sensor
https://www.evaluationengineering.com/
https://www.evaluationengineering.com/user/login
https://www.evaluationengineering.com/user/register
https://www.evaluationengineering.com/search
https://www.evaluationengineering.com/magazine
https://www.evaluationengineering.com/white-papers
https://www.evaluationengineering.com/page/resources
https://www.evaluationengineering.com/special-reports
https://www.evaluationengineering.com/page/subscribe
https://designengineering.endeavorb2b.com/evaluation-engineering/
https://www.evaluationengineering.com/applications
https://www.evaluationengineering.com/industries
https://www.evaluationengineering.com/instrumentation
https://www.evaluationengineering.com/test-issues-techniques
https://www.evaluationengineering.com/ee-blogs

11/3/2020 Associated Research Debuts Electrical Safety Compliance Analyzers | Evaluation Engineering

— EVALUATION ENGINEERING
- For Electronic Test & Measurement  MAGAZINE ~WHITE PAPERS EE RESOURCES SPECIAL REPORTS SUBSCRIBE AD LOGIN REGISTER Q

APPLICATIONS INDUSTRIES INSTRUMENTATION TEST ISSUES & TECHNIQUES EE BLOGS

The GSX sensor combines the advantages light-based and ultrasonic sensors, serving labeling machines used in the packaging industry.

Leuze Oct 7th, 2020

Automotive
TDK's Stray-Field 3D HAL Position Sensor with SPC Interface Drives Steering Apps

3D position sensor with SPC interface based on the Hall effect allows active stray-field compensation for steering-angle position detection, among other
applications.

Oct 1st, 2020
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Applications
Advanced Energy's Latest Pyrometry Platform Targets Production Monitoring

Impac Series 600 can be used in power control and optimization of industrial heating applications to meet the challenges of Industry 4.0.

Sep 30th, 2020

Embedded System Design
Advantech BIOS Wizard Accelerates Embedded Development
Intuitive graphical BIOS configuration tool adds power and flexibility to embedded developer's toolkit.

Advantech Sep 28th, 2020
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Applications
Tektronix Claims First 10GHz Oscilloscope With 4, 6, or 8 Channels
The 6 Series delivers increased bandwidth, lower noise, and more channels than similar products in its class.

Tektronix Sep 18th, 2020

Components

U.S. Department of Defense standards don't suffer from a lack of complexity. The key is how to decipher them.

Sep 14th, 2020

Applications
Rohde & Schwarz upgrades internal analysis bandwidth of R&S FSW signal and spectrum analyzers

Rohde & Schwarz announced their R&S FSW-B8001 option, extending the internal analysis bandwidth of the R&S FSW high-end signal and
spectrum analyzer to 8.3 GHz.

Rohde & Schwarz Sep 11th, 2020

Signal/Spectrum Analyzers

RIGOL's UltraReal Spectrum Analyzer Platform Adds Vector Network Analysis Capability

Sep 10th, 2020

https://www.evaluationengineering.com/instrumentation/article/13006342/associated-research-debuts-electrical-safety-compliance-analyzers 8/9


https://www.evaluationengineering.com/applications
https://www.evaluationengineering.com/applications/company/21069066/tektronix
https://www.evaluationengineering.com/applications/press-release/21154831/tektronix-tektronix-claims-first-10ghz-oscilloscope-with-4-6-or-8-channels
https://www.evaluationengineering.com/applications/press-release/21154831/tektronix-tektronix-claims-first-10ghz-oscilloscope-with-4-6-or-8-channels
https://www.evaluationengineering.com/applications/press-release/21154831/tektronix-tektronix-claims-first-10ghz-oscilloscope-with-4-6-or-8-channels
https://www.evaluationengineering.com/instrumentation/components
https://www.evaluationengineering.com/instrumentation/components/article/21153955/dod-cable-and-connector-standards-simplified
https://www.evaluationengineering.com/instrumentation/components/article/21153955/dod-cable-and-connector-standards-simplified
https://www.evaluationengineering.com/applications
https://www.evaluationengineering.com/home/company/21045592/rohde-schwarz
https://www.evaluationengineering.com/applications/press-release/21153858/rohde-schwarz-rohde-schwarz-upgrades-internal-analysis-bandwidth-of-rs-fsw-signal-and-spectrum-analyzers
https://www.evaluationengineering.com/applications/press-release/21153858/rohde-schwarz-rohde-schwarz-upgrades-internal-analysis-bandwidth-of-rs-fsw-signal-and-spectrum-analyzers
https://www.evaluationengineering.com/applications/press-release/21153858/rohde-schwarz-rohde-schwarz-upgrades-internal-analysis-bandwidth-of-rs-fsw-signal-and-spectrum-analyzers
https://www.evaluationengineering.com/instrumentation/signal-spectrum-analyzers
https://www.evaluationengineering.com/instrumentation/signal-spectrum-analyzers/article/21153662/rigols-ultrareal-spectrum-analyzer-platform-adds-vector-network-analysis-capability
https://www.evaluationengineering.com/instrumentation/signal-spectrum-analyzers/article/21153662/rigols-ultrareal-spectrum-analyzer-platform-adds-vector-network-analysis-capability
https://www.evaluationengineering.com/
https://www.evaluationengineering.com/user/login
https://www.evaluationengineering.com/user/register
https://www.evaluationengineering.com/search
https://www.evaluationengineering.com/magazine
https://www.evaluationengineering.com/white-papers
https://www.evaluationengineering.com/page/resources
https://www.evaluationengineering.com/special-reports
https://www.evaluationengineering.com/page/subscribe
https://designengineering.endeavorb2b.com/evaluation-engineering/
https://www.evaluationengineering.com/applications
https://www.evaluationengineering.com/industries
https://www.evaluationengineering.com/instrumentation
https://www.evaluationengineering.com/test-issues-techniques
https://www.evaluationengineering.com/ee-blogs

11/3/2020 Associated Research Debuts Electrical Safety Compliance Analyzers | Evaluation Engineering

— EVALUATION ENGINEERING
- For Electronic Test & Measurement  MAGAZINE ~WHITE PAPERS EE RESOURCES SPECIAL REPORTS SUBSCRIBE AD LOGIN REGISTER Q

APPLICATIONS INDUSTRIES INSTRUMENTATION TEST ISSUES & TECHNIQUES EE BLOGS

Applications
Tektronix's 8 Series Sampling Oscilloscope Platform Supports 56GBd and 28GBd

Optical transceiver test platform reduces test time and boasts repeatability, addressing test challenges for optical manufactures to meet the
demand for increased bandwidth and network capacity

Tektronix Aug 28th, 2020
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11/3/2020 Electrical safety testing : Associated Research adds two models to its HypotUltra family « Temcom

@ TEMCOM

Electrical safety testing : Associated Research adds two models to
its HypotUltra family

APRIL 11,2017

Associated Research, provider of electrical safety compliance testing instruments, added two models to the HypotUltra series. The new instruments feature
4-in-1 test functionality that includes AC Hipot, DC Hipot, Insulation Resistance, and Ground Bond testing.

Model 7804 : 5 kVAC Hipot and 6 kVDC Hipot instrument with a built-in Insulation Resistance and 40 Amp Ground Bond.
Model 7854 : 500 VA AC Hipot and 6 kVDC Hipot instrument with a built-in Insulation Resistance and 40 Amp Ground Bond.

New features :

e Data Transfer: On-board flash drive support and local data storage. Upload test files to the instrument during set-up and save/record up to 10,000 test
results from the instrument.

e Barcode Scanning: A scan will associate the DUT with the test sequence and test data. The barcode scan also supports concatenated barcodes.

e ProVolt : This feature allows for voltages to be raised and held between steps. This allows the user to test at multiple voltages without waiting to ramp
up/down the voltage from zero.

e Touch screen : Set up test parameters and steps with the swipe of a finger.
o Negative DC Output: Provides a reverse polarity DC dielectric withstand test output. For testing product insulation in both polarities.

e Compatibility with Autoware 3, automation and data collection software for electrical safety tests.

The new HypotUIltra models will be available in the first quarter of 2017.
Model 7804 : AC/DC Hipot, IR and Ground Bond Test Instrument, $6,999
Model 7854 AC/DC Hipot (500 VA), IR and Ground Bond Test Instrument, $7,999

Related links to this article
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BatchTest Corp Trademark Admin

From: BatchTest Corp Trademark Admin <BatchTest_ TM@batchtest.com>
Sent: Friday, October 30, 2020 4:57 PM

To: ‘Thomas J. Moore'

Cc: ‘btcroot@gmail.com'

Subject: RE: BatchTest Corporation v. lkonix USA; U.S. Cancellation No. 92070823
Mr. Moore:

I am responding here to your following email which was received today in the late morning. | will first clarify that my
email did not ask any question, as such | do not know what you mean by "In reply to your question." Nevertheless, |
advise you to correct BatchTest's name and correspondence address per our filing and service on 10/5/2020 (TTABVUE
32):

Dinesh Patel

BatchTest Corporation

2118 Walsh Ave, Suite 240

Santa Clara, CA 95050

Primary Email: BatchTest TM@batchtest.com
Secondary Email(s): btcroot@gmail.com

As it states above, btcroot@gmail.com is second email address for the Plaintiff.

Currently BatchTest Corporation is not interested in your suggestion of an agreement that allows your client to keep its
Registration No. 4499170.

Responding to your second topic on your suggestion of an Amended Standard Protective Order, BatchTest does not
believe that it has requested any information in the discovery so far that is commonly designated as “Confidential —
Attorney’s Eyes Only (Trade Secret/Commercially Sensitive)”; in fact, to the best of my knowledge all requested
information by BatchTest would be commonly designated as public. Without you providing specific details on which
item(s) in the discovery BatchTest seeks is "Trade Secret/Commercially Sensitive", BatchTest is unable to respond
appropriately.

In response to my October 9, 2020 email that your client needs to serve initial disclosure before seeking discovery, you
seem to be citing the standard format list of dates on the TTAB's Order dated September 21, 2020. The said TTAB Order
merely listing the opening date of discovery does not grant your client a special privilege of seeking discovery before
serving its initial disclosures. In fact the TTAB Order dated March 17, 2019 (TTABVUE 2) lists the exactly same order of
dates and items, and points to Trademark Rule 2.120(a)(3) which reads "A party must make its initial disclosures prior to
seeking discovery." BatchTest had served its initial disclosures and discovery at the same time to your client on October
2, 2020, your client could have done the same.

Sincerely,

Dinesh Patel

President

BatchTest Corporation

2118 Walsh Ave, Suite 240

Santa Clara, CA 95050

Email: BatchTest TM@batchtest.com




The information contained in this communication is confidential and may be legally privileged. It is intended solely for the use of the individual or entity to whom it is
addressed and others authorized to receive it. If you are not the intended recipient you are hereby (a) notified that any disclosure, copying, distribution or taking
any action with respect to the content of this information is strictly prohibited and may be unlawful, and (b) kindly requested to inform the sender immediately and
delete any copies. BatchTest Corporation is neither liable for the proper and complete transmission of the information contained in this communication nor for any
delay in its receipt.

From: Thomas J. Moore [mailto:TJMoore@baconthomas.com]

Sent: Friday, October 30, 2020 10:36 AM

To: 'BatchTest Corp Trademark Admin'

Cc: btcroot@gmail.com

Subject: RE: BatchTest Corporation v. Ikonix USA; U.S. Cancellation No. 92070823

Dinesh Patel

[Cware Systems Inc dba BatchTest Corporation
BatchTest Corporation

2118 Walsh Ave, Suite 150

Santa Clara, CA 95050

[Cware Systems, Inc. dba BatchTest Corporation, and BatchTest Corporation
v. Ikonix USA, LLC

U.S. Cancellation No. 92070823 to Reg. No. 4499170 (BatchTEST)

Our Ref: ICWA7001/T]M

Re:

Dear Mr. Patel:

Thank you for your email yesterday (below), in reply to my voice mail. I regret that are now refusing to speak to
me by telephone. I will endeavor to communicate by email, as you prefer.

In reply to your question, the first topic that I would like to raise is whether we can settle this case by an agreement
that you have your registrations (based on you pending applications), and my client has its Registration No.
4499170. The U.S. Patent and Trademark Office (USPTO) has advised you by the Office Action dated October 6,
2020, in your Application No. 88750323, that my client’s registration does not conflict with about half the services
in your application. If you agree to a Mutual Use Agreement (MUA) with my client, then my client would execute a
Consent to Use and Registration, which you could file in your application, to overcome the objection to the other
half of the services. The MUA would provide that the cancellation remains suspended (inactive) until you receive
your registration. After you receive your registration, the cancellation would be dismissed.

The second topic is whether you would agree to sign an Amended Standard Protective Order. We are under the
enclosed Standard Protective Order (SPO) of the Trademark Trial and Appeal Board (TTAB). The SPO is for
litigation where both parties are represented by an attorney, and provides for a second category of “Material
designated as Confidential - Attorneys’ Eyes Only (Trade Secret/Commercially Sensitive)” (see page 2, fifth
paragraph). [ propose an amendment to add on page 9, a Section 17, which states that you are not represented by
an attorney, and that my client is not required to produce information in the second category. This would be
signed, and submitted to the TTAB for approval.

Please be advised that I disagree with your email of October 9, 2020, because the TTAB’s Order of September 21,
2020, expressly states that discovery opens before initial disclosures are due. The rules state that “except as
otherwise provided, and wherever applicable and appropriate, procedure and practice in inter partes proceedings
shall be governed by the Federal Rules of Civil Procedure.” See 37 CFR 2.116(a) which is available at uspto.gov and
other locations on the internet. The “except as otherwise provided,” allows an order by the TTAB to change what
appears in the Federal Rules.

Please advise me who or what is btcroot@gmail.com

We look forward to hearing from you.



Best regards,

Thomas ]. Moore

Bacon & Thomas, PLLC

625 Slaters Lane, Fourth Floor
Alexandria, VA 22314-1176 U.S.A.
Phone: 703-683-0500 x137
Direct Dial: 571-317-7023

Fax: 703-683-1080

From: BatchTest Corp Trademark Admin <BatchTest_ TM@batchtest.com>

Sent: Thursday, October 29, 2020 6:59 PM

To: Thomas J. Moore <TJMoore@baconthomas.com>

Cc: btcroot@gmail.com

Subject: RE: BatchTest Corporation v. Ikonix USA; U.S. Cancellation No. 92070823

Mr. Moore:

| received a voicemail that you left for me a couple of hours ago in relation to our current trademark cancellation
proceeding, however you did not state the specific reason for your call. | am returning your call through this email, I'll
ask that all conversations between us be kept in writing, preferably through emails. Since | do not know the actual
purpose of your call, you’ll have to clarify/elaborate if you’d like me to respond appropriately.

Sincerely,

Dinesh Patel

President

BatchTest Corporation

2118 Walsh Ave, Suite 240

Santa Clara, CA 95050

Email: BatchTest TM@batchtest.com

The information contained in this communication is confidential and may be legally privileged. It is intended solely for the use of the individual or entity to whom it is
addressed and others authorized to receive it. If you are not the intended recipient you are hereby (a) notified that any disclosure, copying, distribution or taking
any action with respect to the content of this information is strictly prohibited and may be unlawful, and (b) kindly requested to inform the sender immediately and
delete any copies. BatchTest Corporation is neither liable for the proper and complete transmission of the information contained in this communication nor for any
delay in its receipt.

From: Thomas J. Moore [mailto: TJMoore@baconthomas.com]

Sent: Friday, October 9, 2020 5:06 PM

To: BatchTest Corp Trademark Admin

Subject: Automatic reply: BatchTest Corporation v. Ikonix USA; U.S. Cancellation No. 92070823

I am out of the office, and may have limited access to email. Please send any urgent email to
mail@baconthomas.com which is monitored every business day.

Bacon & Thomas is closed for the federal holiday on October 12, 2020.
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BatchTest Corp Trademark Admin

From: Thomas J. Moore <TJMoore@baconthomas.com>

Sent: Wednesday, November 4, 2020 11:49 AM

To: ‘BatchTest Corp Trademark Admin'

Cc: Thomas Lee; btcroot@gmail.com

Subject: RE: BatchTest Corporation v. lkonix USA - U.S. Cancellation No. 92070823

Dear Mr. Patel:
We acknowledge receipt of your email of November 2, 2020.

We are not going to withdraw our RESPONDENT'S MOTION FOR AMENDED STANDARD PROTECTIVE ORDER AND
ENLARGEMENT OF TIME dated November 2, 2020.

We are not going to reply to your discovery requests until the Board decides our Motion, because our Motion asks for a
first enlargement of time to respond to “all discovery requests from Petitioner until at least thirty days after the present
motion has been decided,” and provides a solid basis for granting the Motion. Our Motion was not filed to delay the
case, but to protect our client’s trade secrets and confidential information.

We acknowledge your “last response” to our discovery requests, and will advise you if we decide to file a motion to
compel or take other action. We defer a reply to your other allegations until a later date.

Best regards,

Tom

Thomas J. Moore, Attorney

Bacon & Thomas, PLLC

625 Slaters Lane, Fourth Floor

Alexandria, VA 22314-1176 U.S.A.

Phone: 703-683-0500 x137

Fax: 703-683-1080

Ref: ICWA7001/TIM

NOTICE: Please cc mail@baconthomas.com on any emails that require docketing or immediate attention because that
mailbox is monitored every business day and | may be unable to access email every business day. If you believe that you
received this e-mail in error, then please advise me by reply e-mail; thank you.

From: BatchTest Corp Trademark Admin <BatchTest TM@batchtest.com>
Sent: Monday, November 2, 2020 6:06 PM

To: Thomas J. Moore <TJMoore@baconthomas.com>

Cc: Thomas Lee <TLee@baconthomas.com>; btcroot@gmail.com

Subject: BatchTest Corporation v. Ikonix USA - U.S. Cancellation No. 92070823

Mr. Moore:
BatchTest has received your service of “Respondent’s Motion For Amended Standard Protective Order And Enlargement

Of Time” through the attached email sent by you a few minutes ago. A quick review of the said motion reveals the
reasoning of your client which you had not clarified to BatchTest despite my clarification to you in my previous email of



November 30, 2020. Had you clarified your said reasoning, BatchTest would have agreed to stipulate to an amendment
to the relevant request to read as following:

“Identify by common commercial product name, each product that is currently sold, was previously sold, or publicly
announced product that Registrant intends to sell in the United States under Registrant’s BATCHTEST Mark and identify
the corresponding actual date(s) of first use in commerce in the United States for each product.”

BatchTest has no interest in information on your client’s future products if they have not been publicly announced as of
now, or any related trade secrets of your client on future products.

You have known for well over 1.5 years that BatchTest is Pro Se in the current proceeding, and your client was properly
served with BatchTest’s discovery requests 30 days ago. Yet you did not contact BatchTest until literally one business
day prior to your client’s deadline to respond to BatchTest’s first discovery requests. You have never requested
BatchTest for extra time to serve your client’s discovery response. As such, BatchTest views your client’s motion as
frivolous which wastes the Board ‘s time and resources, and done solely to delay the current proceeding. Your client was
properly served with BatchTest’s first discovery requests 30 days ago, as such your client is still required to timely
respond to BatchTest’s discovery requests which do not relate to the above referenced issue of your client’s trade
secrets.

If your client voluntarily withdraws its motion, BatchTest is willing to stipulate to allow your client until next Monday,
November 9, 2020 (one week from now) to respond to Interrogatory No. 2, 3, 16, 24, and 28, and any other discovery
request that seeks information on your client’s future product(s) that are not publicly announced, with additional
stipulation that BatchTest does not seek discovery on your client’s future product(s) that are not publicly announced,
and does not seek discovery on any related trade secrets. BatchTest’s above offer is only valid for the next 48 hours.
Additionally BatchTest will not move for default judgment if by November 5, 2020 your client serves rest of the
discovery responses which are due today.

If your client does not withdraw its motion voluntarily, BatchTest will oppose your client’s frivolous motion, seek
sanctions, and move for default judgment. Additionally in such case, BatchTest will also use services of our outside
counsel for limited purpose of receiving your client’s such allegedly trade secret information, to ensure that your client
in fact had discoverable information on relevant future product(s) as of the time when BatchTest made discovery
requests, and that it is not just another tactic to delay the proceeding. | strongly suggest that your client voluntarily
withdraws its motion and not waste the Board’s resources; parties are required to cooperate in discovery process and
BatchTest is doing its part here, lkonix should do the same.

Lastly, this letter also serves as our last response to your prior attempt to request discovery without first serving us with
Initial Disclosures on October 2, 2020. Pursuant to 37 CFR § 2.120(a)(3), your client was required to serve its initial
disclosures prior to or at the same time as its first discovery request(s). You are mistaken that your client is allowed to
request discovery prior to serving its initial disclosures simply because the Board’s scheduling order shows the discovery
open date that is before the deadline for Initial disclosures date. In Dating DNA LLC v. Imagini Holdings Ltd., 94 USPQ2d
1889, 1893 (TTAB 2010), the Board has issued a precedential ruling exactly to address this matter. In fact, in Kairos
Institute of Sound Healing, LLC v. Doolittle Gardens, LLC, 88 USPQ2d 1541 (TTAB 2008), the Board issued a precedential
ruling which clearly shows the list of dates as “merely a scheduling order.” As such, BatchTest will not be responding to
your discovery requests of Octoboer 2, 2020, because you had not served your initial disclosures prior to it.

Sincerely,

Dinesh Patel

President

BatchTest Corporation
2118 Walsh Ave, Suite 240
Santa Clara, CA 95050



Email: BatchTest TM@batchtest.com

The information contained in this communication is confidential and may be legally privileged. It is intended solely for the use of the individual or entity to whom it is
addressed and others authorized to receive it. If you are not the intended recipient you are hereby (a) notified that any disclosure, copying, distribution or taking
any action with respect to the content of this information is strictly prohibited and may be unlawful, and (b) kindly requested to inform the sender immediately and
delete any copies. BatchTest Corporation is neither liable for the proper and complete transmission of the information contained in this communication nor for any
delay in its receipt.

From: Thomas J. Moore [mailto: TJMoore@baconthomas.com]

Sent: Monday, November 2, 2020 11:21 AM

To: 'BatchTest Corp Trademark Admin'

Cc: mailadmin; Thomas Lee; btcroot@gmail.com

Subject: ICware Systems v. Ikonix USA - U.S. Cancellation No. 92070823 - Our Ref: ICWA7001/TIM

Dear Mr. Patel:

| am serving you by email with the 4 attached documents in pdf format:

RESPONDENT'S INITIAL DISCLOSURES

RESPONDENT'S MOTION FOR AMENDED STANDARD PROTECTIVE ORDER AND ENLARGEMENT OF TIME
Proposed AMENDED STANDARD PROTECTIVE ORDER

Exhibit A to RESPONDENT'S MOTION FOR AMENDED STANDARD PROTECTIVE ORDER AND ENLARGEMENT OF TIME
Thomas J. Moore

Bacon & Thomas, PLLC

625 Slaters Lane, Fourth Floor

Alexandria, VA 22314-1176 U.S.A.

Phone: 703-683-0500 x137

Fax: 703-683-1080

NOTICE: Please cc mail@baconthomas.com on any emails that require docketing or immediate attention because that
mailbox is monitored every business day and | may be unable to access email every business day. If you believe that you
received this e-mail in error, then please advise me by reply e-mail; thank you.




CERTIFICATE OF SERVICE
I hereby certify that the foregoing document “DECLARATION OF DINESH PATEL IN
SUPPORT OF PETITIONER'S OPPOSITION TO RESPONDENT'S MOTION FOR AMENDED
STANDARD PROTECTIVE ORDER AND ENLARGEMENT OF TIME” was served upon the

attorney for the other party by email on November 23, 2020 at the following email address(es):

THOMAS J MOORE

BACON & THOMAS PLLC

625 SLATERS LN 4TH FLOOR

ALEXANDRIA, VA 22314

UNITED STATES

tjmoore@baconthomas.com, tlee@baconthomas.com, mail@baconthomas.com
Phone: 703-683-0500

By: BatchTest Corporation

Signature: /Dinesh Patel/

Name: Dinesh Patel, President, BatchTest Corporation
Date: November 23, 2020

Email: BatchTest_ TM@BatchTest.com
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