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 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

 BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

ICware Systems, Inc. dba BatchTest Corporation,    

 Petitioner,   

 v.  Cancellation No. 92070823 

Ikonix USA, LLC,   

 Respondent   

 

 

 

 

ANSWER TO SECOND AMENDED  

PETITION FOR CANCELLATION 

 

 

 Ikonix USA, LLC, having an address of 28105 North Keith Drive, Lake Forest, IL 60045 

(referred to as "Respondent" below) hereby answers the Second Amended Petition for 

Cancellation of U.S. Registration No. 4499170 on the mark BatchTEST, filed on December 11, 

2019, by ICware Systems, Inc. dba BatchTest Corporation, having an address of 2118 Walsh 

Ave., Suite 150, Santa Clara, CA 95050 (referred to as "Petitioner" below), in correspondingly 

numbered paragraphs as follows: 

 

1. Respondent lacks sufficient information to admit or deny the allegations in this paragraph 

of the Second Amended Petition for Cancellation, and therefore, denies the same. 
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2. Respondent admits the allegations in this paragraph of the Second Amended Petition for 

Cancellation. 

 

3. Respondent admits the principal place of business, but otherwise lacks sufficient 

information on the meaning of “on or before March 18, 2014,” in this paragraph of the 

Second Amended Petition for Cancellation, and therefore, denies the same. 

 

4. Respondent admits the allegations in this paragraph of the Second Amended Petition for 

Cancellation. 

 

5. Respondent admits the allegations in this paragraph of the Second Amended Petition for 

Cancellation. 

 

6. Respondent lacks sufficient information to admit or deny the allegations in this paragraph 

of the Second Amended Petition for Cancellation, and therefore, denies the same. 

 

7. Respondent lacks sufficient information to admit or deny the allegations in this paragraph 

of the Second Amended Petition for Cancellation, and therefore, denies the same. 

 

8. Respondent lacks sufficient information to admit or deny the allegations in this paragraph 

of the Second Amended Petition for Cancellation, and therefore, denies the same. 

 

9. Respondent lacks sufficient information to admit or deny the allegations in this paragraph 

of the Second Amended Petition for Cancellation, and therefore, denies the same. 
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10. Respondent admits the allegations in this paragraph of the Second Amended Petition for 

Cancellation. 

 

11. Respondent admits the allegations in this paragraph of the Second Amended Petition for 

Cancellation. 

 

12. Respondent admits the allegations in this paragraph of the Second Amended Petition for 

Cancellation, with the qualification that the date of first was “at least as early as July 8, 

2013.” 

 

13. Respondent admits the allegations in this paragraph of the Second Amended Petition for 

Cancellation. 

 

14. Respondent admits the allegations in this paragraph of the Second Amended Petition for 

Cancellation. 

 

15. Respondent admits the allegations in this paragraph of the Second Amended Petition for 

Cancellation, with the qualification that the frame is 0751. 

     

16. Respondent lacks sufficient information to admit or deny the allegations in this paragraph 

of the Second Amended Petition for Cancellation, and therefore, denies the same. 

 

17. Respondent lacks sufficient information to admit or deny the allegations in this paragraph 

of the Second Amended Petition for Cancellation, and therefore, denies the same. 
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18. Respondent lists some of Respondent’s software drivers on the NI website, but otherwise 

lacks sufficient information to admit or deny the allegations in this paragraph of the 

Second Amended Petition for Cancellation, and therefore, denies the same. 

 

19. Respondent admits that Respondent owns the trademarks Autoware2 and Autoware3 

which are used for software, but otherwise lacks sufficient information to admit or deny 

the allegations in this paragraph of the Second Amended Petition for Cancellation, and 

therefore, denies the same.  

 

20.through 56. The Order from the Trademark Trial and Appeal Board dated March 31, 2020, 

dismissed these Counts with prejudice, and therefore, no reply is required to these 

paragraphs of the Second Amended Petition for Cancellation. 

 

57.  Respondent incorporates paragraphs 1-56 above by reference. 

 

58. Respondent lacks sufficient information to admit or deny the allegations in this paragraph 

of the Second Amended Petition for Cancellation, and therefore, denies the same. 

 

59. Respondent lacks sufficient information to admit or deny the allegations in this paragraph 

of the Second Amended Petition for Cancellation, and therefore, denies the same. 

 

60. Respondent admits that Respondent lists its software drivers on the National Instruments 

website, but Respondent lacks sufficient information to admit or deny the other 

allegations in this paragraph of the Second Amended Petition for Cancellation, and 

therefore, denies the same. 
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61. Respondent denies the allegations in this paragraph of the Second Amended Petition for 

Cancellation. 

 

62. Respondent denies the allegations in this paragraph of the Second Amended Petition for 

Cancellation. 

 

63. Respondent denies the allegations of this paragraph of the Second Amended Petition for 

Cancellation. 

 

64. through 69. The Order from the Trademark Trial and Appeal Board dated March 31, 2020, 

dismissed this Count with prejudice, and therefore, no reply is required to these 

paragraphs of the Second Amended Petition for Cancellation. 

 

Affirmative Defenses 

 

 

70. Respondent incorporates paragraphs 1-69 above by reference.  

 

71. Respondent’s trademark BATCHTEST was published on April 30, 2013, and was 

registered on March 18, 2014. 

 

72. The Petition for Cancellation was first filed March 12, 2019, almost six years after the 

deadline to oppose Respondent’s trademark BATCHTEST.  

 

73. Since at least as early as July 8, 2013, Respondent (including Respondent’s predecessor in 

interest) has invested in and developed the trademark BATCHTEST in a continued 
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commercial use in the field of testing software, and has built a valuable business and 

goodwill associated with the trademark. 

 

74. The undue and unreasonable delay by Petitioner in filing the Petition for Cancellation has 

materially prejudiced Respondent. 

 

75.  Petitioner failed to advise Respondent (including Respondent’s predecessor in interest) of 

any objection to Respondent’s trademark BATCHTEST until the Petition for Cancellation 

was served. 

 

76. The equitable doctrine of laches bars any and all relief to Petitioner, and to all those 

associated with and/or in privity with Petitioner. 

 

 

 WHEREFORE, Respondent requests that this cancellation be dismissed with prejudice. 

 

 

BACON & THOMAS, PLLC 

625 Slaters Lane, Fourth Floor 

Alexandria, Virginia 22314-1176 

Phone: 703-683-0500 

Fax:  703-683-1080  

Email: mail@baconthomas.com 

Respectfully submitted,  

/Thomas J. Moore/ 

 

Date: April 30, 2020 

 

Thomas J. Moore 

Attorney for Ikonix USA, LLC 
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 CERTIFICATE OF SERVICE 

 

 The undersigned hereby certifies that a copy of this document is being served on Petitioner 

by emailing it on the undersigned date addressed to the correspondence address of record in the 

TTABVUE database at the website of the U.S. Patent and Trademark Office as follows: 

 

Dinesh Patel 

BatchTest Corporation 

2118 Walsh Ave, Suite 150 

Santa Clara, CA 95050 

BatchTest_TM@batchtest.com 

 

 

 

 

Date: April 30, 2020 

     /Thomas J. Moore/ 

     Thomas J. Moore 
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