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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

WEST, TARA )
)
Petitioner, )
) Cancellation No. 92,068,776
V. ) Registration No. 4,835,290
) Mark: KINDERREADING (Design)
OWEN, JAN )
)
Registrant )
)

MOTION TO COMPEL DISCOVERY

COMES NOW, Petitioner Tara West, and for her Motion to Compel Discovery from
Respondent Jan Owen pursuant to 37 C.F.R. § 2.120(f), states as follows:

I INTRODUCTION

More than two months ago, Petitioner served requests for production and interrogatories to
Respondent via her email address on file with the TTAB. Just days later, Petitioner also served
requests for admission. As of this date, Respondent has yet to provide her initial disclosures, which
were due in 2018, or respond to a single discovery request. Even though she has been made well
aware of her discovery obligations, Respondent has refused to provide a date when she will be
serving her disclosures and responses because she is “too busy” to do them. Despite Petitioner’s
repeated good faith attempts to cooperate with Respondent over the past two or three weeks,
Respondent has still refused to even discuss a possible date for serving her belated responses and
is now simply ignoring Petitioner’s attempts to contact her via phone and email altogether. As a

result, this Motion to Compel has become necessary.



II. FACTS SHOWING GOOD FAITH EFFORT TO RESOLVE ISSUES

Petitioner’s counsel has made a good faith effort, by conference and correspondence, to
resolve with the Respondent the issues presented in this motion but the parties were unable to reach
an agreement. Specifically, Petitioner’s counsel has made over a dozen attempts to contact
Respondent regarding discovery. Only once did Respondent respond to those attempts and during
that phone call she stated she was “too busy” to do discovery in this case. The relevant deadlines,
service of discovery, and attempts to contact Respondent are as follows (see Exhibit A for relevant

emails):

1. December 30, 2018 — Initial disclosures in this proceeding were due. (see Doc. 9, “TRIAL

DATES RESET”)

2. January 4, 2019 — Petitioner served her “Petitioner’s First Set of Requests for Production”

and her “Petitioner’s First Set of Interrogatories” to Respondent. Petitioner’s counsel requested
that Respondent confirm receipt of discovery requests. (see Exhibit A).

3. January 9, 2019 — Petitioner served her “Petitioner’s First Request for Admissions” to

Respondent. Petitioner’s counsel requested that Respondent notify Petitioner immediately if she
has trouble opening the documents. (see Exhibit A).

4. January 11, 2019 — Petitioner filed Proof of Services for her “Petitioner’s First Set of

Requests for Production” and her “Petitioner’s First Set of Interrogatories” with the TTAB. This
notice was delivered electronically to Respondent. (See Doc. 13, “P PROOF OF SERVICE”).

5. January 11, 2019 — Petitioner also filed a Proof of Services for her “Petitioner’s First

Request for Admissions” with the TTAB. This notice was delivered electronically to Respondent.

(See Doc. 14, “P PROOF OF SERVICE”).



6. January 24, 2019 — Petitioner’s counsel sent an email to Respondent inquiring about her

overdue initial disclosures and again asking for confirmation of Petitioner’s discovery requests.
(See Exhibit A).

7. February 4, 2019 — Respondent’s responses to ‘“Petitioner’s First Set of Requests for

Production” and her “Petitioner’s First Set of Interrogatories” became due.

8. February 8, 2019 — Respondent’s responses to “Petitioner’s First Requests for Admission”

became due.

9. On _and before February 20, 2019 - Petitioner’s counsel made multiple calls to

Respondent’s listed telephone number but was unable to leave a voicemail due to the voicemail
not being set up. (See Exhibit A).

10. February 20, 2019 — Petitioner’s counsel sent an email to respondent referencing the prior

phone call attempts, the nearly two-month overdue initial disclosures, and the weeks overdue
discovery responses. Petitioner’s counsel sought a date when the responses could be expected and
notified Respondent that Petitioner may have to file a motion to compel if a date could not be
agreed upon. (See Exhibit A).

11. February 20, 2019 — Respondent finally returned Petitioner’s calls and emails, making this

the only time Respondent has contacted Petitioner regarding discovery. Respondent confirmed that
the phone number and email Petitioner has been using to reach her were accurate and up to date.
It was also made clear that Respondent understood she has discovery obligations in the case.
Nevertheless, Respondent refused to cooperate with Petitioner regarding discovery and refused to
provide a date when discovery would be produced. Rather, Respondent indicated that she was “too

busy” to keep up with the case or respond to discovery. Petitioner’s counsel sent a follow-up email



to Respondent describing the call. (See Exhibit A). Respondent ignored Petitioner’s attempts to
contact her from this point on.

12. February 25, 2019 — Petitioner’s counsel attempted to call Respondent, received no answer,

and left a message on Respondent’s newly working voicemail. In the voicemail Petitioner’s
counsel reminded Respondent of her discovery obligations, requested a date when discovery can
be expected, and indicated that Petitioner would be filing a motion to compel if the parties could
not cooperate on discovery. (See Exhibit A)

13. February 25, 2019 — Petitioner’s counsel sent an email to Respondent and in the email

reminded Respondent of her discovery obligations, requested a date when discovery could be
expected, and indicated that Petitioner would be filing a motion to compel if Respondent continued
to refuse to cooperate on discovery. (See Exhibit A).

14. March 1, 2019 — Petitioner’s counsel attempted to call Respondent, received no answer,

and left a message on Respondent’s voicemail. In the voicemail, Petitioner’s counsel expressed a
willingness to work with Respondent on discovery but makes it clear she must contact Petitioner’s
counsel to discuss dates. Petitioner’s counsel indicated that Petitioner would be filing a motion to
compel the following week if Respondent did not contact Petitioner. (See Exhibit A).

15. March 1, 2019 — After the phone call, Petitioner’s counsel sent an email to Respondent

indicating that Petitioner would be filing a motion to compel the following week if Respondent
refused to cooperate. (See Exhibit A).

16. March 8, 2019 — Nearly 10 weeks after Initial Disclosures were due, approximately 4

weeks after Respondent’s discovery responses were due, after numerous attempts to meet and
confer with Respondent were rebuffed, and after warning Respondent that such a motion would

be coming, Petitioner is now filing this Motion to Compel Discovery.



III.  INITIAL DISCLOSURES

Respondent has not produced any initial disclosures and therefore should be barred from
serving discovery requests, filing for summary judgment, or relying on evidence not disclosed.
Under 37 C.F.R. § 2.120(a)(3), Respondent should be barred from serving discovery until her
initial disclosures are made. See also, Dating DNA LLC v. Imagini Holdings Ltd., 94 USPQ2d
1889, 1893 (TTAB 2010). Furthermore, Respondent should not be allowed to file for summary
judgment until she files her initial disclosures. See, e.g., Qualcomm, Inc. v. FLO Corp., 93USPQ2d
1768, 1769-70 (TTAB 2010) (motion for summary judgment denied as premature where movant

had yet to serve initial disclosures).

Finally, Fed. R. Civ. P. 26(a)(1) requires a party, in initial disclosures, to disclose “the
name and, if known, the address and telephone number of each individual likely to have
discoverable information—along with the subjects of that information—that the disclosing party
may use to support its claims or defenses.” (emphasis added). Fed. R. Civ. P. 26(a)(2) requires a
party, in initial disclosures, to disclose “a copy—or a description by category and location—of all
documents, electronically stored information, and tangible things that the disclosing party has in
its possession, custody, or control and may use to support its claims or defenses.” (emphasis
added). Therefore, Respondent should not be allowed to use any evidence in support of her claims
or defenses until she has made her initial disclosures accordingly (unless the information has
otherwise been made known to Petitioner during the discovery process). See TBMP § 408.03,
“Duty to Supplement Disclosures and Discovery Responses.” Therefore, until Respondent
produces initial disclosures, she should be barred from serving discovery requests, filing for

summary judgment, or relying on evidence not disclosed.



IV.  MOTION TO COMPEL DISCOVERY

Pursuant to 37 C.F.R. § 2.120(f), Petitioner moves to compel Respondent to provide the
required discovery responses to 1) Petitioner’s First Set of Request for Production of Documents,
2) Petitioner’s First Set of Interrogatories, and 3) Petitioner’s First Request for Admissions. Under
the Rules, a motion to compel must include a copy of the request for discovery and the response
thereto. Accordingly, Petitioner’s First Set of Request for Production of Documents is attached as
Exhibit B, Petitioner’s First Set of Interrogatories is attached as Exhibit C, and Petitioner’s First
Request for Admissions is attached as Exhibit D. As previously stated, Respondent has fully

refused to provide discovery answers so there are no responses to attach.

A. Counsel Has Made a Good Faith Effort

Petitioner’s counsel has made a good faith effort, by conference and correspondence, to
resolve with the Respondent the issues presented in this motion but the parties were unable to
resolve their differences. A motion to compel discovery “must be supported by a showing from
the moving party that such party or the attorney therefor has made a good faith effort, by
conference or correspondence, to resolve with the other party or the attorney therefor the issues
presented in the motion but the parties were unable to resolve their differences.” 37 C.F.R. §
2.120(f). The statement should contain a recitation of the communications conducted including
dates, a summary of telephone conversations, and where applicable, copies of any correspondence
exchanged such as email and letters, or notes to the file. See TBMP § 523.02. In determining
whether a good faith effort to resolve the discovery dispute has been made, the Board may
consider, among other things, whether the moving party has investigated the possibility of
resolving the dispute, whether, depending on the circumstances, sufficient effort was made towards

resolution, and whether attempts at resolution were incomplete. /d.



Because Respondent is a pro se litigant, before the discovery responses were even due,
Petitioner’s counsel provided ample notice of the discovery obligations and deadlines to
Respondent via email and through filing of multiple certificates of service. See II. Facts Showing
Good Faith Effort to Resolve Issues (“Facts”) {{ 2-6. After Respondent responses became due,
Petitioner’s counsel made approximately a dozen attempts to contact or confer with Respondent
regarding her nonexistent discovery responses. See Facts {{ 7-15. These include numerous phone

call attempts (see Facts {1 9, 11, 12, 14) and email attempts (see Facts ] 10, 11, 13, 15).

Only one time, on February 20, 2019, did Respondent respond to Petitioner’s numerous
attempts by calling Petitioner’s counsel. See Facts { 11. During that singular phone call
Respondent refused to provide a date when she would provide her responses, instead insinuating
that they would not be coming at all because she was “too busy.” Id. Therefore, no agreement
could be reached. Id. During the call, Respondent confirmed that the email and phone number
Petitioner’s counsel had been using to attempt to contact her were in fact her current email and
phone number. I/d. Nonetheless, Respondent has since ignored all further attempts to contact her
regarding the matter. See Facts | 12-16. This is also despite the fact that Petitioner’s counsel made

it clear this Motion to Compel was going to be filed in the event no resolution was obtained. /d.

Throughout, Petitioner’s counsel was cordial, informative, and simply seeking a dialogue
regarding a timeline for production. See Exhibit A; Facts {{ 1-16. Petitioner’s counsel did not
make any unreasonable demands, again only seeking communication from Respondent for a date
when she believed discovery responses would be provided. Id. However, Respondent refused to
state she would be providing any discovery responses whatsoever, stating that she was “too busy”

to do so, and then continued to ignore Petitioner’s counsel’s further attempts to contact her. Id.



The timeline clearly shows that Petitioner’s counsel has made a good faith effort, by
conference and correspondence, to resolve with the Respondent the issues presented in this motion
but the parties were unable to resolve their differences or reach any agreement. Because
Respondent has gone totally dark for weeks and because a motion to compel discovery “should be
filed within a reasonable time after the failure to respond to a request for discovery” Petitioner

now has no choice but to file this Motion. See TBMP § 523.03.

B. Remedies

1. Requests for Production and Interrogatories

“The party seeking interrogatory responses or production of documents may not seek
immediate entry of sanctions for no response unless the responding party has expressly informed
the inquiring party that no response will be made to the discovery requests.” See TBMP § 411.02.
However, a party that fails to respond to a request for discovery (except for a request for admission)
during the time allowed therefor, and that is unable to show that its failure was the result of
excusable neglect, may be found, upon motion to compel filed by the propounding party, to have
forfeited its right to object to the discovery request on its merits. See TBMP § 527.01(c). Therefore,
Petitioner moves that Respondent has forfeited the right to raise objections. Consequently,
Petitioner requests an order compelling Respondent to respond to “Petitioner’s First Set of
Requests for Production” and her “Petitioner’s First Set of Interrogatories” without objection. In
the event Respondent refuses to provide responses, Petitioner will seek all appropriate sanctions

available under the rules.



2. Request for Admission

Petitioner’s First Request for Admissions have already been deemed admitted by
Respondent. “A party on which requests for admission have been served fails to file a timely
response thereto, the requests are deemed admitted by operation of Fed. R. Civ. P. 36(a) unless the
party is able to show that its failure to timely respond was the result of excusable neglect; or unless
a motion to withdraw or amend the admissions is filed pursuant to Fed. R. Civ. P. 36(b), and
granted by the Board.” See TBMP § 411.03. In fact, “it is not necessary to file a motion to deem
requests for admissions admitted when no response is served, since the admissions are deemed
admitted by operation of Fed. R. Civ. P. 36(a).” See Id. (citing TBMP § 407.03(a) (Time for
Service of Responses)). Therefore, Petitioner’s requests for admission have already been deemed

admitted by Respondent and Petitioner is merely noting it for the record.

V. CONCLUSION

Again, Petitioner’s counsel has made a good faith effort, by conference and
correspondence, to resolve with the Respondent the issues presented in this motion but the parties
were unable to come to an agreement regarding Respondent’s total failure to produce discovery
responses. As a result, Petitioner seeks an order compelling responses to her requests for
production and interrogatories without objection. Additionally, Petitioner notes that her requests
for admissions have been deemed admitted. Finally, until Respondent produces initial disclosures,
she should be barred from serving discovery requests, filing for summary judgment, or relying on

evidence not disclosed.



Dated: March &, 2019
Respectfully submitted,

By: /s/ Scott J. Strohm

Scott J. Strohm MO #68,424

Arthur K. Shaffer USPTO #50,257
INTELLECTUAL PROPERTY CENTER, LLC
7101 College Blvd, Suite 1520

Overland Park, Kansas 66210

Telephone: 913-345-0900

Facsimile: 913-345-0903

Attorneys for Petitioner

10



Certificate of Service

I hereby certify that on March 8, 2019, a copy of the foregoing Motion to Compel
Discovery was sent to all parties of record via email and via the Electronic System for Trademark

Trials and Appeals

Dated: March 8, 2019

INTELLECTUAL PROPERTY CENTER, LLC

By: /s/ Scott J. Strohm

Scott J. Strohm
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Scott Strohm

From: Scott Strohm

Sent: Friday, March 01, 2019 2:45 PM

To: Arthur Shaffer; 'jantowen@yahoo.com'

Cc: Ellie McVicker

Subject: RE: Cancellation No. 92,068,776 - KINDERREADING (Design) - Petitioner's Initial Disclosures and First

Set of Discovery

Ms. Owen,

| left yet another voicemail with you at your listed number and as indicated on it, | also want to follow-up via email. We
have been asking for your long overdue initial disclosures since January and it is now March. We have also been
repeatedly seeking even just an indication as to when we can expect discovery responses which are around a month
overdue already. We have tried to be patient but you are so far refusing to even let us know that the disclosures and
responses will be coming, only indicating you are too busy to answer them. Expert disclosures are due next month and
discovery closes the month after that. We need to not only get your responses but also possibly schedule a time to
depose you before these deadlines pass. Because of these impending deadlines, your complete lack of cooperation and
communication, and our duty to our client, we have no choice but to file a motion to compel initial disclosures and
discovery. We plan on filing the motion(s) next week. In the meantime, if you want to reach out to us and discuss a time
table to respond to discovery, we are happy to listen and cooperate, as we have been indicating all along. Otherwise, we
will be filing the motion(s) next week.

Scott

Scott Strohm
Attorney, MO #68424
Intellectual Property Center, LLC

(816) 363-1555 Missouri
(913) 345-0900 Kansas
(913) 345-0903 Fax

CONFIDENTIALITY NOTICE: This e-mail message including any attachments is intended only to the person or entity
designated and may contain confidential and /or privileged material. Any unauthorized review, use, disclosure or
distribution is strictly prohibited. If you are not the intended recipient, please contact the sender either by telephone at
the number below or by reply e-mail and destroy any and all copies of the original message. If you are the intended
recipient but do not wish to receive communications through this medium, please contact the sender

immediately. Thank you.

From: Scott Strohm

Sent: Monday, February 25, 2019 1:43 PM

To: Arthur Shaffer <ashaffer@theipcenter.com>; 'jantowen@yahoo.com' <jantowen@yahoo.com>

Cc: Ellie McVicker <Ellie@theipcenter.com>

Subject: RE: Cancellation No. 92,068,776 - KINDERREADING (Design) - Petitioner's Initial Disclosures and First Set of
Discovery

Ms. Owen,

EXHIBIT



| just left a voicemail with you at your 727-657-1483 number but | wanted to follow-up via email. As stated in my
voicemail, we need a date when we can expect your initial disclosures and discovery responses which are well past due.
You have so far refused to even give us an estimate as to when we can expect them by simply brushing it off with
comments about your busy schedule. We have been very patient so far but, as Art mentioned below, we have an
obligation to our client to represent her interests and obtaining discovery rightfully due to her is a part of that. If you
cannot give us a date for which we can expect the overdue disclosures and responses we will be forced to file a motion
to compel. Again, you have taken on this case yourself and are therefore obligated to meet the discovery obligations —
having a busy schedule is not an excuse to ignore discovery deadlines. Please let us know immediately when we can
expect the discovery.

Scott

Scott Strohm
Attorney, MO #68424
Intellectual Property Center, LLC

(816) 363-1555 Missouri
(913) 345-0900 Kansas
(913) 345-0903 Fax

CONFIDENTIALITY NOTICE: This e-mail message including any attachments is intended only to the person or entity
designated and may contain confidential and /or privileged material. Any unauthorized review, use, disclosure or
distribution is strictly prohibited. If you are not the intended recipient, please contact the sender either by telephone at
the number below or by reply e-mail and destroy any and all copies of the original message. If you are the intended
recipient but do not wish to receive communications through this medium, please contact the sender

immediately. Thank you.

From: Arthur Shaffer <ashaffer@theipcenter.com>

Sent: Wednesday, February 20, 2019 3:27 PM

To: Scott Strohm <sstrohm@theipcenter.com>; 'jantowen@yahoo.com' <jantowen@yahoo.com>

Cc: Ellie McVicker <Ellie@theipcenter.com>

Subject: RE: Cancellation No. 92,068,776 - KINDERREADING (Design) - Petitioner's Initial Disclosures and First Set of
Discovery

Ms. Owen,

Thank you for returning our call today. Initially, you confirmed that your email address is Jantowen@yahoo.com and
your phone number is 727-657-1483. You indicated this is your only email address. |indicated to you on the phone that
as part of the TTAB process you have an obligation to check your email regularly and that you have an obligation to
respond to discovery deadlines. |also indicated that discovery is not provided electronically through the electronic TTAB
system, but that they are only sent via email to the email address on file with the TTAB system.

As | indicated, we are awaiting your initial disclosures and your discovery responses which are both well past due. Since
they are both past due, as | requested, please confirm receipt of this and our prior emails and give us a date in the
immediate future when we can expect your responses. If you are unable to locate the requests, please let us know
within ASAP.

On the phone call, you indicated that you are too busy and have too many emails to keep up with the case, we strongly
encourage you to hire competent counsel. However, you have chosen to represent yourself in this matter and as such,
are obligated to timely meet the discovery obligations. To date, you have refused to meet your discovery obligations
and my impression from our phone call is that this will not change. Because we have an obligation to our client to



represent their interest without undue delay, if you are unable to meet your discovery obligations, we will have no
choice but to seek relief from the TTAB via a motion to compel and/or requests for sanctions.

Thank you for your phone call and your assistance.

Sincerely,

Mr. Arthur Shaffer
Patent & Trademark Attorney

Intellectual Proierti Center, LLC

(816) 363-1555 Missouri
(913) 345-0900 Kansas
(913) 345-0903 Fax

ashaffer@thelPCenter.com

CONFIDENTIALITY NOTICE: This e-mail message including any attachments is intended only to the person or entity
designated and may contain confidential and /or privileged material. Any unauthorized review, use, disclosure or
distribution is strictly prohibited. If you are not the intended recipient, please contact the sender either by telephone at the
number below or by reply e-mail and destroy any and all copies of the original message. If you are the intended recipient
but do not wish to receive communications through this medium, please contact the sender immediately. Thank you.

Please be aware that e-mail is not a secure method of communication, any email sent to you or by you may be copied
and/or held by various computers that it passes through during the transmission process and that persons not participating
in our communication may intercept our communications by accessing your computer, my computer or even some
computers unconnected to us in which the e-mail passes. I am communicating to you via e-mail because you have
consented to receive communications via this medium. If you change your mind and want future communications to be

sent in a different form, simply advise me at once.

Please contact:

Intellectual Property Center, LLC
7101 College Blvd.
Suite 1520
Overland Park, Kansas 66210
913.345.0900

From: Scott Strohm <sstrohm@theipcenter.com>

Sent: Wednesday, February 20, 2019 2:08 PM

To: Arthur Shaffer <ashaffer@theipcenter.com>; 'jantowen@yahoo.com' <jantowen@yahoo.com>

Cc: Ellie McVicker <Ellie@theipcenter.com>

Subject: RE: Cancellation No. 92,068,776 - KINDERREADING (Design) - Petitioner's Initial Disclosures and First Set of
Discovery

Ms. Owen,

| want to follow up to remind you that we still have not received your Initial Disclosures which are close to two months
past due. Additionally, we have not received your answers to our discovery requests which are also weeks overdue. |
3



have tried calling the number listed for you on the TTAB page (727-657-1483) but could receive no answer and it would
not allow me to leave a voicemail or message. Please get in touch with us ASAP to let us know when we can expect your
initial disclosures and answers to our discovery requests. If we do not receive any contact from your regarding this
matter in the near future, we will have no choice but to move to compel responses. Please contact us if you have any
questions or concerns.

Scott

Scott Strohm
Attorney, MO #68424
Intellectual Property Center, LLC

(816) 363-1555 Missouri
(913) 345-0900 Kansas
(913) 345-0903 Fax

CONFIDENTIALITY NOTICE: This e-mail message including any attachments is intended only to the person or entity
designated and may contain confidential and /or privileged material. Any unauthorized review, use, disclosure or
distribution is strictly prohibited. If you are not the intended recipient, please contact the sender either by telephone at
the number below or by reply e-mail and destroy any and all copies of the original message. If you are the intended
recipient but do not wish to receive communications through this medium, please contact the sender

immediately. Thank you.

From: Scott Strohm

Sent: Thursday, January 24, 2019 11:08 AM

To: Arthur Shaffer <ashaffer@theipcenter.com>; 'jantowen@yahoo.com' <jantowen@yahoo.com>

Cc: Ellie McVicker <Ellie@theipcenter.com>

Subject: RE: Cancellation No. 92,068,776 - KINDERREADING (Design) - Petitioner's Initial Disclosures and First Set of
Discovery

Ms. Owen,

We are still awaiting your initial disclosures. At this point they are well past due. When can we expect them? And again,
could you please confirm the receipt of our discovery requests below.

Than you,

Scott Strohm
Attorney, MO #68424
Intellectual Property Center, LLC

(816) 363-1555 Missouri
(913) 345-0900 Kansas
(913) 345-0903 Fax

CONFIDENTIALITY NOTICE: This e-mail message including any attachments is intended only to the person or entity
designated and may contain confidential and /or privileged material. Any unauthorized review, use, disclosure or
distribution is strictly prohibited. If you are not the intended recipient, please contact the sender either by telephone at
the number below or by reply e-mail and destroy any and all copies of the original message. If you are the intended
recipient but do not wish to receive communications through this medium, please contact the sender

immediately. Thank you.



From: Arthur Shaffer <ashaffer@theipcenter.com>

Sent: Wednesday, January 09, 2019 3:44 PM

To: Scott Strohm <sstrohm@theipcenter.com>; 'jantowen@yahoo.com' <jantowen@yahoo.com>

Cc: Ellie McVicker <Ellie@theipcenter.com>

Subject: RE: Cancellation No. 92,068,776 - KINDERREADING (Design) - Petitioner's Initial Disclosures and First Set of
Discovery

Ms. Owen,

In addition to the discovery emailed on January 4" to you from Mr. Strohm (email provided below), please find
Petitioner’s First Request for Admissions attached to this email. If you have any problems opening the attachment,
please let me know right away. If you have an attorney representing you, please let me know and | will send a copy of
these requests to them. Thank you.

Sincerely,

Mr. Arthur Shaffer
Patent & Trademark Attorney

Intellectual ProEerti Center, LLC

(816) 363-1555 Missouri
(913) 345-0900 Kansas
(913) 345-0903 Fax

ashaffer@thelPCenter.com

CONFIDENTIALITY NOTICE: This e-mail message including any attachments is intended only to the person or entity
designated and may contain confidential and /or privileged material. Any unauthorized review, use, disclosure or
distribution is strictly prohibited. If you are not the intended recipient, please contact the sender either by telephone at the
number below or by reply e-mail and destroy any and all copies of the original message. If you are the intended recipient
but do not wish to receive communications through this medium, please contact the sender immediately. Thank you.

Please be aware that e-mail is not a secure method of communication, any email sent to you or by you may be copied
and/or held by various computers that it passes through during the transmission process and that persons not participating
in our communication may intercept our communications by accessing your computer, my computer or even some
computers unconnected to us in which the e-mail passes. I am communicating to you via e-mail because you have
consented to receive communications via this medium. If you change your mind and want future communications to be

sent in a different form, simply advise me at once.

Please contact:

Intellectual Property Center, LLC
7101 College Blvd.
Suite 1520
Overland Park, Kansas 66210
913.345.0900



From: Scott Strohm <sstrohm@theipcenter.com>

Sent: Friday, January 04, 2019 3:56 PM

To: 'jantowen@yahoo.com' <jantowen@yahoo.com>

Cc: Arthur Shaffer <ashaffer@theipcenter.com>; Ellie McVicker <Ellie@theipcenter.com>

Subject: Cancellation No. 92,068,776 - KINDERREADING (Design) - Petitioner's Initial Disclosures and First Set of
Discovery

Ms. Owen,

Please see that attached Petitioner’s Initial Disclosures. Additionally, please see the attached Petitioner’s First Set of
Request for Production of Documents and Petitioner’s First Set of Interrogatories.

Could you please confirm your receipt of this email.
Thanks,

Scott Strohm
Attorney, MO #68424
Intellectual Property Center, LLC

(816) 363-1555 Missouri
(913) 345-0900 Kansas
(913) 345-0903 Fax

CONFIDENTIALITY NOTICE: This e-mail message including any attachments is intended only to the person or entity
designated and may contain confidential and /or privileged material. Any unauthorized review, use, disclosure or
distribution is strictly prohibited. If you are not the intended recipient, please contact the sender either by telephone at
the number below or by reply e-mail and destroy any and all copies of the original message. If you are the intended
recipient but do not wish to receive communications through this medium, please contact the sender

immediately. Thank you.



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

WEST, TARA )
)
Petitioner, )
) Cancellation No. 92,068,776
V. ) Registration No. 4,835,290
)  Mark: KINDERREADING (Design)
OWEN, JAN )
)
Registrant )
)

PETITIONER’S FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS

Petitioner, Tara West, by and through its undersigned attorney, requests that Jan Owen
produce for inspection and copying all of the following documents and things that are in Jan
Owen’s possession, custody, or control. Jan Owen shall produce the documents and things within
thirty (30) days of service of these Requests at the offices of Intellectual Property Center, LLC,
7101 College Blvd., Overland Park, KS 66210. The following definitions and instructions apply.

DEFINITIONS

1. “You or “Your” means Jan Owen, and all successors, predecessors, trustees, staff
members, agents, employees, contractors, and all other persons acting on behalf of Jan Owen.
2. “Petitioner” means Tara West, and all successors, predecessors, trustees, staff

members, agents, employees, contractors, and all other persons acting on behalf of Tara West.

3. The “Mark” means the design plus word mark as registered in Registration No.
4,835,290 .
4. The “Services” means the services identified as being used in connection with the

Mark in Registration No. 4,835,390 — i.e. “Educational services, namely, conducting mentoring,
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tutoring, workshops, classes, seminars and online instruction in the field of early childhood
education, namely, in the fields of reading and writing, and distribution of curriculum and course
materials in connection therewith”

5. “Document” is used in the broadest sense contemplated by the Federal Rules
of Civil Procedure and specifically includes electronic documents and electronically stored
information. By way of further explanation, “document(s)” shall mean all non-identical copies
of material of every kind and description which are recorded by handwriting, printing, typing,
photographing, phototstatting, graphic representation, mechanical, electronic magnetic, or any
other means of recording; any form of communication, information or representation, including
letters, words, or number or their equivalent; or data compilations of any sort whatsoever. The
term “document(s)” is therefore defined to include, among other things, information stored on
electronic media, videotapes, motion pictures, computer data, and any other electronic,
mechanical, or magnetic records or representations of any kind including without limitation
all tapes, cassettes, magnetic, optical or other discs, magnetic cards, e- mail, and recordings. A
draft or non-identical copy is a separate document within the meaning of this term.

6. “Report” means any study, analysis, appraisal, inspection, survey, test, poll,
memorandum, or statistical, or financial compilation of information including without

limitation periodic reports of financial condition and reports of examination.

7. “Referring to” or “refer to” or referring or relating to” or “refer or relate to”
means comprising, concerning, consisting of, referring to, reflecting, discussing, reporting,
constituting, disclosing, relating to, pertaining to, describing, interpreting, mentioning,
containing, regarding, showing, and/or in any other way connected to the matter set forth.

8. “Evidence” means approving, indicting, or probative of the existence or nature



of the matter set forth.

9. “Communication” means any written, oral, or other transmission of fact,
information, ideas, or opinions, including, without limitation, any utterance, notation, question,
command, interjection, expression, gesture, suggestive conduct, or statement of any nature
whatsoever, any conversation (by telephone or otherwise), meeting, correspondence, financial
records, corporate records, reports, and documents, as defined above.

10. “Person” means all natural persons and entities including, without limitation,
a firm, corporation, association, partnership, business, public agency, department, bureau board,
or any other form of public, private, or legal entity, and all of their officials, directors, officers,
employees, representatives, and agents.

11. “All” means “any and all”

12. “Including” means “including but not limited to.”

13. A singular term includes the plural form, and a plural term includes the singular
form.

INSTRUCTIONS

1. The requests require production of all documents, wherever located, in Your actual or
constructive possession, custody, or control, or in the possession, custody, or control of
Your attorneys, accountants, representatives, consultants, agents, employees, or
anyone else acting on Your behalf.

2. If there are no responsive documents to a particular request, You shall so state.

3. If You object to a request because of a claim of privilege, identify: (a) the author of the

document, (b) the identify of any recipient, including their address, (c)



the identity of any person referenced in the document, (d) the date of the document,
(e) a general description of the type of document (e.g., letter, memorandum, etc.), and (f)
a summary of the subject matter of the document.

4. If You object to a definition, provide a reasonable, alternative definition of that term.

5. Separate responses shall be provided for each request, and each response shall set forth

the request in full before stating a response.

REQUESTS FOR PRODUCTION

REQUEST NO. 1:

All documents referencing or including any communication between You and Petitioner related to
use of the Mark.

RESPONSE:

REQUEST NO. 2:

Correspondence relating to all advertising, marketing, or promotional activity You have

conducted relating to the Mark.

RESPONSE:



REQUEST NO. 3:

Correspondence relating to all advertising, marketing, or promotional activity You have

conducted relating to the Services.

RESPONSE:

REQUEST NO. 4:

Documents relating to all of Your advertisements or promotions which contain the Mark.

RESPONSE:

REQUEST NO. S:

Documents showing your annual expenditures on advertising and marketing of the Services since

You first began using the Mark.

REQUEST NO. 6:

Documents showing the geographic scope of your business and promotional activities using the

Mark.

RESPONSE:



REQUEST NO. 7:

Documents identifying the persons involved in design, sales, marketing, communications,

business strategy or business planning for selling the Services.

RESPONSE:

REQUEST NO. 8:

Documents relating to all searches for others using similar marks to the Mark which You

conducted prior to filing your trademark application for the Mark.

RESPONSE:

REQUEST NO. 9:

Documents showing your first use date for the Mark, Aug. 20, 2014, as described in your

trademark application for the Mark.

RESPONSE:



REQUEST NO. 10:

Documents showing a description of any services You offer.

RESPONSE:

REQUEST NO. 11:

Communications with customers relating to the Services.

RESPONSE:

REQUEST NO. 12:

Documents relating to the Mark.

RESPONSE:

REQUEST NO. 13:

Documents showing any revenue You have received related to the Services.

RESPONSE:



REQUEST NO. 14:

Documents showing any sales information related to the Services.

RESPONSE:

REQUEST NO. 15:

Documents related to any customers of the Services.

RESPONSE:

REQUEST NO. 16:

Documents showing the channels of trade through which you have sold the Services or offered

the Services for sale.

RESPONSE:

REQUEST NO. 17:

Documents, including correspondence, relating to any use by any others of Your Mark.

RESPONSE:



REQUEST NO. 18:

Research by you of any use of the Mark by any other person or entity.

RESPONSE:

REQUEST NO. 19:

Documents, including correspondence, reflecting any attempt by You to prevent others from

using the Mark.

RESPONSE:

REQUEST NO. 20:

Correspondence relating to any confusion by any customer or potential customer.

RESPONSE:

Dated: January 4, 2018
Respectfully submitted,

By: /s/ Scott J. Strohm

Scott J. Strohm MO #68,424

Arthur K. Shaffer =~ USPTO #50,257
INTELLECTUAL PROPERTY CENTER, LLC
7101 College Blvd, Suite 1520

Overland Park, Kansas 66210

Telephone: 913-345-0900

Facsimile: 913-345-0903

Attorneys for Petitioner




Certificate of Service

I hereby certify that on January 4, 2019, a copy of the foregoing Petitioner’s First Set of

Requests for Production of Documents was sent to all parties of record via email.

Dated: January 4, 2019

INTELLECTUAL PROPERTY CENTER, LLC

By: /s/ Scott J. Strohm

Scott J. Strohm
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

WEST, TARA )
)
Petitioner, )
) Cancellation No. 92,068,776
V. ) Registration No. 4,835,290
)  Mark: KINDERREADING (Design)
OWEN, JAN )
)
Registrant )
)

PETITIONER’S FIRST SET OF INTERROGATORIES

Petitioner, Tara West, by and through its undersigned attorney, hereby submits its First Set
of Interrogatories to Jan Owen and requests that Jan Owen answer the following interrogatories
fully and separately in writing under oath. Jan Owen shall serve answers to these interrogatories
with the time prescribed by the Federal Rules of Civil Procedure. The following definitions and
instructions apply.

DEFINITIONS

1. “You or “Your” means Jan Owen, and all successors, predecessors, trustees, staff
members, agents, employees, contractors, and all other persons acting on behalf of Jan Owen.
2. “Petitioner” means Tara West, and all successors, predecessors, trustees, staff

members, agents, employees, contractors, and all other persons acting on behalf of Tara West.

3. The “Mark” means the design plus word mark as registered in Registration No.
4,835,290 .
4. The “Services” means the services identified as being used in connection with the

Mark in Registration No. 4,835,390 — i.e. “Educational services, namely, conducting mentoring,




tutoring, workshops, classes, seminars and online instruction in the field of early childhood
education, namely, in the fields of reading and writing, and distribution of curriculum and course
materials in connection therewith”

5. “Document” is used in the broadest sense contemplated by the Federal Rules
of Civil Procedure and specifically includes electronic documents and electronically stored
information. By way of further explanation, “document(s)” shall mean all non-identical copies
of material of every kind and description which are recorded by handwriting, printing, typing,
photographing, phototstatting, graphic representation, mechanical, electronic magnetic, or any
other means of recording; any form of communication, information or representation, including
letters, words, or number or their equivalent; or data compilations of any sort whatsoever. The
term “document(s)” is therefore defined to include, among other things, information stored on
electronic media, videotapes, motion pictures, computer data, and any other electronic,
mechanical, or magnetic records or representations of any kind including without limitation
all tapes, cassettes, magnetic, optical or other discs, magnetic cards, e- mail, and recordings. A
draft or non-identical copy is a separate document within the meaning of this term.

6. “Report” means any study, analysis, appraisal, inspection, survey, test, poll,
memorandum, or statistical, or financial compilation of information including without

limitation periodic reports of financial condition and reports of examination.

7. “Referring to” or “refer to” or referring or relating to” or “refer or relate to”
means comprising, concerning, consisting of, referring to, reflecting, discussing, reporting,
constituting, disclosing, relating to, pertaining to, describing, interpreting, mentioning,
containing, regarding, and/or in any other way connected to the matter set forth.

8. “Evidence” means approving, indicting, or probative of the existence or nature



of the matter set forth.

9. “Communication” means any written, oral, or other transmission of fact,
information, ideas, or opinions, including, without limitation, any utterance, notation, question,
command, interjection, expression, gesture, suggestive conduct, or statement of any nature
whatsoever, any conversation (by telephone or otherwise), meeting, correspondence, financial
records, corporate records, reports, and documents, as defined above.

10. “Person” means all natural persons and entities including, without limitation,
a firm, corporation, association, partnership, business, public agency, department, bureau board,
or any other form of public, private, or legal entity, and all of their officials, directors, officers,
employees, representatives, and agents.

11. “All” means “any and all”

12. “Including” means “including but not limited to.”

13. A singular term includes the plural form, and a plural term includes the singular
form.

INSTRUCTIONS

1. If You object to an interrogatory because of a claim or privilege, respond to the portion
of the interrogatory You believe is not privileged and specifically identify the respect in
which the interrogatory is privileged.

2. If You object to an interrogatory because of a claim privilege, identify: (a) the author of
the document, (b) the identity of any person who received the document, including their
address, (c) the identity of any person referenced in the document, (d) the date of the

document, (e) a general description of the type of document (e.g., letter, memorandum,



etc.), and (f) a summary of the subject matter of the document sufficient to enable You
to assess the claim of privilege.

3. If You answer an interrogatory on information and belief, set forth the basis for Your
information and belief.

4. If You deny knowledge or information sufficient to answer an interrogatory, set for the
name and address of each person know to have such knowledge.

5. If You object to a definition, provide a reasonable, alternative definition of that term.

6. Separate responses shall be provided for each interrogatory, and each response shall set

for the interrogatory in full before stating a response.

INTERROGATORIES

INTERROGATORY NO. 1:

Identify and describe all communications between You and Petitioner related to use of the Mark.

RESPONSE:

INTERROGATORY NO. 2:

Describe all advertising, marketing, or promotional activity You have conducted relating to the

Mark.

RESPONSE:

INTERROGATORY NO. 3:




Identify all advertisements or promotions which contain the Mark.

RESPONSE:

INTERROGATORY NO. 4:

Describe all services you have ever offered for sale in connection with the Mark.

RESPONSE:

INTERROGATORY NO. §:

Identify the total amount of revenue You earned/received from the sale of any Services prior to

Feb. 02, 2015, the date you applied for the federal trademark registration.

RESPONSE:

INTERROGATORY NO. 6:

Identify the total amount of revenue, if any, You have ever earned/received from selling Your

Services.

RESPONSE:



INTERROGATORY NO. 7:

Describe the means through which Your customers were able to purchase Your Services at the

time you applied for the federal trademark registration.

RESPONSE:

INTERROGATORY NO. 8:

Describe all means through which Your customers have been able to purchase Your Services.

RESPONSE:

INTERROGATORY NO. 9:

Identify Your customers of Your Services prior to Feb. 02, 2015, the date you applied for the

federal trademark registration.

RESPONSE:

INTERROGATORY NO. 10:

Identify all customers of Your Services.

RESPONSE:



INTERROGATORY NO. 11:

Identify every place where You were using the Mark prior to Feb. 02, 2015, the date you applied

for the federal trademark registration.

RESPONSE:

INTERROGATORY NO. 12:

Identify every place where You have used the Mark.

RESPONSE:

INTERROGATORY NO. 13:

Identify every place where You are currently offering Your services for sale.

RESPONSE:

Dated: January 4, 2018
Respectfully submitted,

By: /s/ Scott J. Strohm

Scott J. Strohm MO #68,424

Arthur K. Shaffer USPTO #50,257
INTELLECTUAL PROPERTY CENTER, LLC
7101 College Blvd, Suite 1520

Overland Park, Kansas 66210

Telephone: 913-345-0900

Facsimile: 913-345-0903

Attorneys for Petitioner




Certificate of Service

I hereby certify that on January 4, 2019, a copy of the foregoing Petitioner’s First Set of

Interrogatories was sent to all parties of record via email.

Dated: January 4, 2019

INTELLECTUAL PROPERTY CENTER, LLC

By: /s/ Scott J. Strohm

Scott J. Strohm



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

WEST, TARA )
)
Petitioner, )
)  Cancellation No. 92,068,776
v. )  Registration No. 4,835,290
) Mark: KINDERREADING (Design)
OWEN, JAN )
)
Registrant )
)

PETITIONER’S FIRST REQUEST FOR ADMISSIONS

COMES NOW Tara West (‘“Petitioner”) by and through counsel of record, and, in accordance
with Fed. R. Civ. P. 36, hereby propound the following requests for admissions to Respondent Jan Owen

(“Respondent”), to be answered within thirty (30) days:

DEFINITIONS

1. “Youor “Your” means Jan Owen, and all previous or subsequent legal names, any other aliases,
successors, predecessors, agents, employees, contractors, related companies, assignees, licensees,
and all other persons acting on behalf of Jan Owen.

2. The past tense shall be construed to include the present tense and vice versa, to make the request
inclusive rather than exclusive.

3. The “Mark” means the stylized mark “KinderReading,” as registered with the United States
Trademark Office.

4. The “Registration” means the federally registered stylized Mark for “KinderReading” Reg. No.
4,835,290.

5. The “Website” means the website accessible through the internet at www.kinderreading.org

which was registered on or about July 31, 2014.
6. For the sake of clarity, if there is any ambiguity regarding any service used herein, the term shall

be interpreted consistently and in accordance with the services identified in the application filed
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http://www.kinderreading.org/

by Respondent now registered by the United States Trademark Office as U.S. Reg. No. 4,835,390
—i.e. “Educational services, namely, conducting mentoring, tutoring, workshops, classes,
seminars and online instruction in the field of early childhood education, namely, in the fields of
reading and writing, and distribution of curriculum and course materials in connection
therewith.”

7. The use of the term “any” and the connectives “and” and “or” should be construed conjunctively,
disjunctively, or inclusively (as in the case of “any”) as necessary to bring within the scope of the
discovery request all responses that might otherwise be construed to be outside its scope.

8. The use of a singular form of any word includes the plural and vice versa.

REQUEST FOR ADMISSIONS

Admit or deny the following:
REQUEST NUMBER 1:
Admit that You are the owner of the Mark.

RESPONSE:

REQUEST NUMBER 2:
Admit that when you applied for the Registration with the United States Patent and Trademark

Office, your only use of the Mark was on a website located at kinderreading.org.

RESPONSE:

REQUEST NUMBER 3:
Admit that when you applied for the Registration with the United States Patent and Trademark
Office you had not used the mark in connection with the sale of any service.

RESPONSE:



REQUEST NUMBER 4:
Admit that Your only use of the Mark since Registration has been on your Website.

RESPONSE:

REQUEST NUMBER 5:
Admit that You haven’t received any income from any sales through your Website.

RESPONSE:

REQUEST NUMBER 6:
Admit that You haven’t sold any educational services through your Website.

RESPONSE:

REQUEST NUMBER 7:
Admit that You haven’t offered educational services for sale through your Website.

RESPONSE:

REQUEST NUMBER 8:
Admit that You don’t sell any educational services through your Website.

RESPONSE:

REQUEST NUMBER 9:
Admit that You didn’t sell any educational services through your Website prior to February 2015.

RESPONSE:



REQUEST NUMBER 10:
Admit that You haven’t received any income from any educational services sold through your
Website.

RESPONSE:

REQUEST NUMBER 11:
Admit that You haven’t sold any online instruction in the field of early childhood education

through your Website.

RESPONSE:

REQUEST NUMBER 12:
Admit that You haven’t offered online instruction in the field of early childhood education for

sale through your Website.

RESPONSE:

REQUEST NUMBER 13:
Admit that You don’t sell any online instruction in the field of early childhood education through

your Website.

RESPONSE:

REQUEST NUMBER 14:
Admit that You didn’t sell any online instruction in the field of early childhood education through
your Website prior to February 2015.

RESPONSE:



REQUEST NUMBER 15:
Admit that You haven’t received any income from any online instruction sold through your
Website.

RESPONSE:

REQUEST NUMBER 16:
Admit that You don’t sell or offer to sell classes through Your Website.

RESPONSE:

REQUEST NUMBER 17:
Admit that You didn’t sell or offer to sell classes through Your Website prior to February 2015.

RESPONSE:

REQUEST NUMBER 18:
Admit that You haven’t received any revenue from classes offered through Your Website.

RESPONSE:

REQUEST NUMBER 19:
Admit that You didn’t receive any income for classes sold through Your Website prior to
February 2015.

RESPONSE

REQUEST NUMBER 20:
Admit that You don’t sell or offer to sell workshops through Your Website.

RESPONSE:



REQUEST NUMBER 21:
Admit that You didn’t sell or offer to sell workshops through Your Website prior to February
2015.

RESPONSE:

REQUEST NUMBER 22:
Admit that You haven’t received any income for workshops sold through Your Website.

RESPONSE

REQUEST NUMBER 23:
Admit that You didn’t receive any income for workshops sold through Your Website prior to
February 2015.

RESPONSE

REQUEST NUMBER 24:
Admit that You don’t sell or offer to sell seminars through Your Website.

RESPONSE:

REQUEST NUMBER 25:
Admit that You didn’t sell or offer to sell seminars through Your Website prior to February 2015.

RESPONSE:

REQUEST NUMBER 26:
Admit that You haven’t received any income for seminars sold through Your Website.

RESPONSE



REQUEST NUMBER 27:
Admit that You didn’t receive any income for Seminars sold through Your Website prior to
February 2015.

RESPONSE

REQUEST NUMBER 28:
Admit that You don’t sell or offer to sell curriculum through Your Website.

RESPONSE:

REQUEST NUMBER 29:
Admit that You didn’t sell or offer to sell curriculum through Your Website prior to February
2015.

RESPONSE:

REQUEST NUMBER 30:
Admit that You don’t sell or offer to sell course materials through Your Website.

RESPONSE:

REQUEST NUMBER 31:
Admit that You didn’t sell or offer to sell course materials through Your Website prior to
February 2015.

RESPONSE:



REQUEST NUMBER 32:
Admit that You haven’t received any income from any curriculum or course materials sold

through your Website.

RESPONSE:

REQUEST NUMBER 33:
Admit that You didn’t receive any income from any curriculum or course materials sold through

your Website prior February 2015.

RESPONSE:

REQUEST NUMBER 34:
Admit that You don’t sell manuals or teaching materials through Your Website.

RESPONSE:

REQUEST NUMBER 35:
Admit that prior to February 2015 You did not receive any income from any sales through your
Website.

RESPONSE:

REQUEST NUMBER 36:
Admit that prior to February 2015 You did not receive any income from any Educational Services

sold through your Website.

RESPONSE:



REQUEST NUMBER 37:
Admit that prior to February 2015 You did not sell books through Your Website.

RESPONSE:

REQUEST NUMBER 38:
Admit that prior to February 2015 You did not sell manuals or teaching materials through Your
Website.

RESPONSE:

REQUEST NUMBER 39:
Admit that prior to February 2015 You did not offer any service for sale through Your Website.

RESPONSE:

Respectfully submitted,

By:_s/Arthur K. Shaffer

Arthur K. Shaffer, USPTO Reg. #50,257
Intellectual Property Center, LLC

7101 College Blvd., Suite 1520
Overland Park, KS 66210

Telephone: (913) 345-0900

Facsimile: (913) 345-0903
ashaffer@theipcenter.com

Attorney for Petitioner




Certificate of Service

I hereby certify that on January 9, 2019, a copy of the foregoing Petitioner’s First Request

for Admissions was sent to all parties of record via email.

Dated: January 9, 2019

INTELLECTUAL PROPERTY CENTER, LLC

By: /s/ Arthur Shaffer

Arthur K. Shaffer
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