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By the Board:

This proceeding now comes up for consideration of Respondent’s construed motion
(filed October 16, 2018) for relief from default judgment entered on October 13, 2018.1
The construed motion is fully briefed.

I. Background

Respondent is the owner of Registration No. 5488370 for the mark SOUTH BAY
COMMUNITY SERVICES (in standard characters; COMMUNITY SERVICES
disclaimed) for various community services for children, youth and families in
International Class 45. On June 5, 2018, Petitioner filed a petition to cancel

Respondent’s registration on the following grounds: (1) the subject mark is merely

1 We construe Respondent’s October 16, 2018 filing entitled “Response to Notice of Default”
as a motion for relief from default judgment under Fed. R. Civ. P. 60(b).
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descriptive of the identified services under Section 2(e)(1) of the Trademark Act; (2)
the subject mark is primarily geographically descriptive under Section 2(e)(2) of the
Trademark Act; and (3) the subject mark is not inherently distinctive and has not
acquired distinctiveness.? On June 13, 2018, the Board mailed notification of this
proceeding to Respondent’s address of record, setting the due date for Respondent’s
answer as July 23, 2018.2 No answer was filed by the designated due date and the
Board entered a notice of default pursuant to Fed. R. Civ. P. 55(a) on August 2, 2018.4
When Respondent did not respond to the notice of default, the Board entered
judgment by default.? Respondent’s construed motion for relief from judgment under
Fed. R. Civ. P. 60(b) was filed three days later.6

In support of its motion, Respondent states that it did not receive the Board’s
institution order or notice of default, although its address of record is correct, and

only recently learned that a notice of default issued.” Respondent further contends

21 TTABVUE. Petitioner also served the petition to cancel on Respondent via U.S. mail at
the postal address listed under “current owner information” in the record for the subject
registration.

32 TTABVUE 3. Respondent is reminded of its duty to maintain a current and accurate owner
address and email address for the subject registration. See Trademark Rule 2.18, 37 C.F.R.
§ 2.18. In a cancellation action, the institution order is sent to the respondent itself, or to the
respondent’s domestic representative, if one is appointed, even if there is an attorney or other
authorized representative of record in the application file after the mark has registered. See
Trademark Rule 2.113(c). Here, Respondent’s correspondence information and owner
information both list the postal address for counsel for Respondent, but Respondent’s owner
information does not include an email address for Respondent.

14 TTABVUE.
55 TTABVUE.
66 TTABVUE.
"1d. at 2.



Cancellation No. 92068736

that the delay in filing an answer was not the result of willful conduct or gross neglect,
Petitioner will not be substantially prejudiced by the delay, and Respondent has a
meritorious defense. Respondent, however, did not submit an answer to the petition
concurrently with its motion.8

In response, Petitioner argues that inasmuch as it served Respondent with a copy
of the petition, Respondent was put on notice of this proceeding, but neglected its
duty to monitor the proceeding and failed to answer by the deadline set forth in the
Board’s notice of institution order.? Petitioner also argues, without elaboration, that
“[a] decision in favor of Respondent would cause great harm to Petitioner.”10

In reply, Respondent clarifies that counsel for Respondent received a copy of
Petitioner’s petition to cancel “soon after 5 June 2018,”11 but neither Respondent nor
counsel for Respondent ever received the Board’s institution order or notice of
default.’2 Counsel for Respondent was not aware of the institution order or notice of
default until October 3, 2018, when counsel reviewed the TTAB website to see if an

Institution order had ever been issued.!3 Respondent also states that it will set out

8 Id. at 3.

98 TTABVUE 2-3.
10 Id. at 4.

119 TTABVUE 2.

12 Id. Respondent includes the Declaration of Leslie K. Kaiser, office administrator for counsel
for Respondent, in support of its statement that it never received copies of Board orders in
this proceeding. Id. at 6-7.

13 Id. at 3.
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its meritorious defense when the cancellation proceeding is resumed by the Board,
but argues that it has been using the mark in the subject registration since 1982.14

II. Decision

Fed. R. Civ. P. 60(b)(1) provides relief from judgment in instances of mistake,
inadvertence, surprise, or excusable neglect, and requires that any such motion for
relief be made within a “reasonable time,” or no more than one year after entry of
judgment. Inasmuch as Respondent’s motion was filed three days after the entry of
default judgment, the motion is timely. The determination of whether to grant a Rule
60(b) motion is a matter largely within the discretion of the Board. See Djeredjian v.
Kashi Co., 21 USPQ2d 1613, 1615 (TTAB 1991). The factors to be considered in
determining a Rule 60(b) motion for relief from default judgment include: (1) whether
the default was willful; (2) whether the non-defaulting party will be prejudiced; and
(3) whether defendant has a meritorious defense. See Info. Sys. and Networks Corp.
v. U.S., 994 F.2d 792, 795 (Fed. Cir. 1993); Djeredijan, 21 USPQ2d at 1615 (citing
United Coin Meter Co. Inc. v. Seaboard Coastline Railroad, 705 F.2d 839 (6th Cir.
1983) and Davis v. Musler, 713 F.2d 907 (2d Cir. 1983)). Indeed, because default
judgments for failure to timely answer the complaint are not favored by the law, a
Rule 60(b) motion for relief from default judgment is generally treated with more
liberality than other types of Rule 60(b) motions. Info. Sys. and Networks Corp., 994

F.2d at 795 (citing Seven Elves, Inc. v. Eskenazi, 635 F.2d 396, 403 (5th Cir. 1981));

14 ]d. at 4.
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see also TRADEMARK TRIAL AND APPEAL BOARD MANUAL OF PROCEDURE (“TBMP”)
§ 544 (2018).

Counsel for Respondent acknowledges that it was aware that Petitioner had
served the petition to cancel; Respondent did not, however, receive orders from the
Board setting forth the trial schedule for this proceeding or alerting Respondent to
its default. The circumstances outlined by Respondent are sufficient to show that
Respondent’s failure to act in this case was not willful, but due to Respondent not
having received the Board’s June 13, 2018 and August 2, 2018 orders.1> See Info. Sys.
and Networks Corp., 994 F.2d at 796 (distinguishing negligence from a willful
disregard for the court’s rules and procedures). While Respondent’s failure to receive
delivery of either of the aforementioned orders may appear to be an improbable
circumstance, and the U.S. Postal Service did not return either order to the USPTO,
it is nonetheless not an impossibility that the U.S. Postal Service failed to make
appropriate delivery of such papers.

Additionally, Petitioner has not made a specific showing of prejudice that would
be caused by setting aside the default judgment, such as lost witnesses, unavailable
witnesses, or expenses incurred in reliance upon the default judgment. See Pratt v.

Philbrook, 109 F.3d 18, 22 (1st Cir. 1997). Delay alone is not a sufficient basis for

15 The better practice, upon receipt of the petition to cancel, would have been to monitor
TTABVUE, the Board’s electronic docket information and file database, to ensure that
Respondent was receiving the Board’s orders in this proceeding. Cf. Weider Publications, LLC
v. D&D Beauty Care Co., 109 USPQ2d 1347, 1351 (TTAB 2014).
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establishing prejudice. Regatta Sport Ltd. v. Telux-Pioneer Inc., 20 USPQ2d 1154,
1156 (TTAB 1991).

Respondent, however, has not set forth a meritorious defense inasmuch as it has
yet to file an answer to the petition to cancel. In view thereof, Respondent’s construed
motion for relief from judgment is conditionally granted contingent upon
Respondent filing and serving its answer to the petition by May 1, 2019.16 Discovery,

disclosure and trial dates are reset as follows:

Time to Answer

Deadline for Discovery Conference
Discovery Opens

Initial Disclosures Due

Expert Disclosures Due

Discovery Closes

May 1, 2019

May 31, 2019

May 31, 2019

June 30, 2019
October 28, 2019
November 27, 2019

Plaintiff's Pretrial Disclosures Due

January 11, 2020

Plaintiff's 30-day Trial Period Ends

February 25, 2020

Defendant's Pretrial Disclosures Due

March 11, 2020

Defendant's 30-day Trial Period Ends

April 25, 2020

Plaintiff's Rebuttal Disclosures Due

May 10, 2020

Plaintiff's 15-day Rebuttal Period Ends

June 9, 2020

BRIEFS ARE DUE AS FOLLOWS:
Plaintiff's Main Brief Due
Defendant's Main Brief Due
Plaintiff's Reply Brief Due

August 8, 2020
September 7, 2020
September 22, 2020

Generally, the Federal Rules of Evidence apply to Board trials. Trial testimony is
taken and introduced out of the presence of the Board during the assigned testimony
periods. The parties may stipulate to a wide variety of matters, and many

requirements relevant to the trial phase of Board proceedings are set forth in

16 The better practice would have been for Respondent to file an answer to the petition to
cancel simultaneously with its motion for relief from judgment. See Djeredjian, 21 USPQ2d
at 1615, n.7.
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Trademark Rules 2.121 through 2.125, 37 C.F.R. §§ 2.121 - 2.125. These include
pretrial disclosures, the manner and timing of taking testimony, matters in evidence,
and the procedures for submitting and serving testimony and other evidence,
including affidavits, declarations, deposition transcripts and stipulated evidence.
Trial briefs shall be submitted in accordance with Trademark Rules 2.128(a) and (b),
37 C.F.R. §§ 2.128(a) and (b). Oral argument at final hearing will be scheduled only
upon the timely submission of a separate notice as allowed by Trademark Rule

2.129(a), 37 C.F.R. § 2.129(a).



