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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 

TRADEMARK TRIAL AND APPEAL BOARD 

 

HANDSHAKE TRADING OY,  

Petitioner,  

Cancellation No. 92068364 

 

Mark: LUMINITE  

v.  

ENDURA LTD,  

Respondent.  

 

REPLY IN SUPPORT OF MOTION TO DISMISS AMENDED PETITION FOR PARTIAL 

CANCELLATION 

 

 

Respondent submits its brief reply in support of the motion to dismiss.  

First, Petitioner’s Opposition does not even address whether it has addressed the failings 

set forth in the first motion to dismiss with the very slight amendment to the Petition. It has not, 

other than to say, with no specificity,  that the Amended Petition “clearly alleges facts which far 

exceed [the]standard.”  

Second, the Opposition now once again lamely claims that the Petition, which was based 

on alleged grounds of nonuse and abandonment, supports claim for priority and likelihood of 

confusion.  Priority and likelihood of confusion were not pled in either the first or the Amended 



Petition.  See Dckt. 11 n. 4 “ [petitioner] argues that it has adequately alleged facts to support 

likelihood of confusion, yet Petitioner has not pleaded a claim of likelihood  of confusion.” 1 

Nor does either Petition set forth facts to set forth such a claim.  The Amended Petition 

sets forth no claim that Petitioner has ever used its mark in the United States. It  alleges that it 

holds only a US application based on an extension of an International Registration, filed in 

September, 2017,  which sets forth no claim of use in the United States. The only facts relating to  

Petitioner’s business in the Amended Petition are that it is “an international recognized 

developer, producer, and provider of portable light sources and car care products.” Am. Pet.,  

Dckt. 12 at  Para. 4.  No reference is made anywhere to whether Petitioner has used its mark in 

the United States, or that its rights predate those of the Registrant, whose registration sets forth a 

first use date of January, 2014 for the goods at issue, well prior to any possible rights of 

Petitioner as set forth in the Amended Petition. 

 

“A plaintiff must plead (and later prove) priority of use. In order to properly assert priority, a 

plaintiff must allege facts showing proprietary rights in its pleaded mark that are prior to 

defendant’s rights in the challenged mark.” TBMP Section 309.03( c)(2). 

 

The Board  has already shot down Petitioner’s attempt to manufacture a likelihood of 

confusion claim out of thin air in its order dismissing the first Petition, and the Amended Petition 

does nothing to change this.   

  

                                                        
1
 With respect, it appears that the original had the word “Respondent” when it meant to say “Petitioner.” 



 

Not only should the Petitioner be dismissed,  but any further leave to replead would be 

futile, as Petitioner, who is not pro se and should know what to do here, clearly has no other facts 

to allege and should not be given yet another chance to file yet more meaningless paper to harass 

Respondent and waste the Board’s resources.  

Respectfully submitted, 

 

       Endura Limited 

 

 

 

   

Dated:  June 19, 2019 By:   

    
Janet F. Satterthwaite 

Potomac Law Group 

Suite 700 

1300 Pennsylvania Ave NW 

Washington DC 20004 

202-486-1578 

jsatterthwaite@potomaclaw.com 

tm@potomaclaw.com 

  



 

 

CERTIFICATE OF SERVICE 

 

 

 I HEREBY CERTIFY that on this 19h day of June, 2019, I caused a copy of the 

foregoing Reply to be served by email to Applicant’s counsel  : 

 

rgan@wenderoth.com 

 

 

        

        

Janet F. Satterthwaite 

 

 

 

 

 

 

 

 

 

 

 

 


