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IN THE UNITED STATES PATENT AND
TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

Superfit, Inc.,

Petitioner, . Cancellation No. 92067940

: Registration No. 4307490
\A : Mark: CLICK
Haus of Us Limited,
Registrant

PETITIONER’S MOTION FOR SANCTIONS
COMES now Superfit, Inc. (“Petitioner”) and pursuant to T.B.M.P. § 527, Trademark
Rule 2.120(h)(1), and Rule 37(b)(2) of the Federal Rules of Civil Procedure moves for sanctions
against Haus of Us (“Registrant”) for failure to comply with its discovery obligations and with

the Board’s September 17, 2019 order. In support of this Motion, Petitioners state as follows:

BACKGROUND AND FACTS

On February 20, 2018, Petitioner requested that Registrant’s mark, U.S. Registration No.
4,307,490 (“the Registration™), be cancelled. Both the Registration (for “CLiCK”) and
Petitioner’s mark (“CLIQ”) are stylized spellings of the word “click,” and thus are pronounced
identically. In addition, both marks are used for goods in Class 014, likely creating consumer
confusion. Petitioner has been using the mark “CLIQ” in standard characters for jewelry since
prior to July 2, 2008, which is prior to the earliest priority date for the Registration.

The Board’s Notice of Institution, dated February 20, 2018, stated that an Answer to the
Pleading was due on April 1, 2018. After Registrant failed to respond, Petitioner filed a Motion

for Default Judgement on April 3, 2018. The Board granted Petitioner’s Motion for Default
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Judgement and cancelled the Registration on June 19, 2018. On November 8, 2018, Registrant
filed a Motion for Relief from Final Judgement, claiming Registrant “had no knowledge of the
Petition to Cancel, Notice of Default, or Default Judgement until [November 5, 2018].” On
December 17, 2018, the Board granted Registrant’s Motion for Relief from Final Judgement,
restored the Registration, and reset the trial dates.

The discovery period began on March 18, 2019 and closes on November 1, 2019.
Petitioner served its First Set of Interrogatories and First Set of Requests for Production on June
3, 2019. Petitioner served its First Set of Requests for Admission on June 4, 2019. Registrant
acknowledged receipt of all three Discovery Requests. Registrant's Response to Petitioner's First
Set of Interrogatories was due by July 3, 2019. Fed. R. Civ. P. 33(b)(2). Registrant's Response to
Petitioner's First Set of Requests for Production was due by July 3,2019. Fed. R. Civ. P. 34(b)(2).
Registrant's Response to Petitioner's First Set of Requests for Admission was due by July 4,
2019. Fed. R. Civ. P. 36(a)(3). To date, no Discovery Response has been received.

A good faith effort was made to recover Registrant's Discovery Responses. On July
3, 2019, a phone message was left with Registrant's counsel asking for Discovery Responses. On
July 5, 2019, an email was sent to Registrant's counsel to inform Registrant's counsel of the
missed deadlines and ask when the responses will be sent. On July 18, 2019, an email was sent to
Registrant's counsel further requesting the Discovery Responses and asking when they will be
sent. A phone message was also left on July 18, 2019. On August 12,2019, an email was sent to
Registrant's counsel warning that a Motion to Compel would be filed if the Discovery Responses
are not sent. To date, no return email or call has been received.

On August 15, 2019, Petitioners filed a Motion to Compel Discovery Responses.
Registrant did not file a response. On September 17, 2019, the Board granted Petitioner’s Motion

to Compel and ordered Registrant to “serve written responses to Petitioner’s first set of
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interrogatories and first set of document requests and to produce documents responsive to those
document requests” within “thirty days from the date set forth in [the] order.” Registrant has
failed to comply with this order.

The Board also stated, “Petitioner’s requests for admission stand admitted by operation of
Fed. R. Civ. P. 36(a)(3).” Therefore, Registrant has admitted “John Alumit, Alumit IP, legal
associates thereof, and/or staff thereof (collectively ‘Alumit Team’) received correspondence
from the Trademark Trial and Appeal Board of the United States Patent and Trademark Office
notifying them of the initiation of this cancellation proceeding” (Admission 3). Registrant has
also admitted “the Alumit Team sent correspondence to Haus of Us regarding this cancellation
proceeding prior to April 1, 2018” (Admission 16), and “Haus of Us acknowledged their
awareness of this cancellation proceeding prior to April 1, 2018” (Admission 18). Therefore—
contrary to what Registrant claimed in its November 8, 2018 Motion for Relief from Default
Judgement—both Registrant and Registrant’s counsel were aware of the April 1, 2018 deadline
for the Answer to Petitioner’s Pleading, prior to April 1, 2018.

More than four months has passed since Petitioners served their Discovery Requests,
including over thirty days since the Board ordered Registrant to serve written responses within
thirty days.

Registrant has not produced any Discovery Responses and has not responded to

Petitioner’s attempts to resolve the discovery issues.

ARGUMENT & RELIEF REQUESTED
Pursuant to T.B.M.P. § 527.01(a), “If a party fails to comply with an order of the Board

relating to discovery, including a protective order or an order compelling discovery, the Board

may enter appropriate sanctions, as defined in 37 C.F.R. § 2.120(h)(1).” In a situation where
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there is repeated evasion of discovery, the Board will enter a default judgement against the
disobedient party. Baron Philippe de Rothschild S.A. v. Styl-Rite Optical Manufacturing Co., 55
USPQ2d 1848, 1854 (TTAB 2000).

Registrant has failed to comply with its discovery obligations and with the Board’s
September 17, 2019 order. Due to Registrant’s continued evasion of discovery, sanctions
including judgement against Registrant are appropriate. Petitioner’s also respectfully submit that
Registrant’s admissions of both Registrant and Registrant’s counsel being aware of the April 1,
2018 deadline to file an answer to Petitioner’s pleading further supports the appropriateness of
judgement against Registrant.

Petitioners respectfully move the Board to enter judgement for Petitioners pursuant to
Trademark Rule 2.120.

Petitioners further respectfully move the Board for any other relief it deems appropriate.

WHEREFORE, Petitioners respectfully request that the Trademark Trial and Appeal
Board grant Petitioner’s Motion for Sanctions, enter judgement for Petitioners, and grant all

other appropriate relief.

Respectfully submitted,

Gena Alulis, President of SUPERFIT INC.

>

Tyler G. Blizzar
Garcia-Zamor Intellectual Property Law,
LLC

12960 Linden Church Road



Clarksville, MD 21029
Attorneys for Petitioner

October 21, 2019
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PROOF OF SERVICE
I hereby certify that a true and complete copy of the PETITIONER’S MOTION FOR
SANCTIONS has been served on counsel for Respondent, John Alumit, at the following
addresses:
john@alumitip.com
Respectfully submitted,

Gena Alulis, President of SUPERFIT INC.

LLC

12960 Linden Church Road
Clarksville, MD 21029
Attorney for Petitioner

October 21, 2019




