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 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

John Alumit (CA Bar No. 219931) 

ALUMIT IP 

135 South Jackson Street, Suite 200 

Glendale, CA  91203 

Tel. (818) 244-4861  

Email: john@alumitip.com 

 

Attorney for Defendant 

 

  

Superfit, Inc.     ) 

      ) 

      ) 

 Plaintiff,    ) Cancellation No. 92067940 

      ) Registration No. 4307490 

 v.     ) (Serial No. 85393925) 

     )  Trademark: CLICK 

Haus of Us Limited    )   

 Defendant,    )   

____________________________________)  

 

DEFENDANT’S REPLY PURSUANT TO FRCP RULE 27(a)(4) 

 Haus of Us Limited, through its newly appointed U.S. attorney, files this Reply pursuant to 

Fed. Rule Civ. P. 27(a)(b).  This Response is filed and served within 7 days from service of 

Plaintiff’s Response to Defendant’s Motion of November 8, 2018. 

I.  Attorney Representation 

 Plaintiff’s Response filed November 9, 2018 fails to understand when representation begins 

and ends, or the Board’s procedures for sending notifications.  “[T]he Office considers a power of 

attorney filed while an application is pending to end when the mark registers[.]” Trademark Rule 

2.17(g)(1), 37 C.F.R. § 2.17(g)(1).  For this reason, the Board sends an order effecting service and 

instituting a cancellation proceeding directly to the respondent at the respondent’s address of record. 

Trademark Rule 2.113(c)(1), 37 C.F.R. § 2.113(c)(1). The Board continues to send orders in a 

cancellation proceeding directly to the respondent unless an attorney enters an appearance on behalf 

of a respondent, in which case the Board begins sending correspondence to the attorney.  If a 

domestic representative has been appointed, the Board sends the institution order to the domestic 

representative. Trademark Rule 2.113(c)(2), 37 C.F.R. § 2.113(c)(2). 
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 As stated in Defendant’s Motion, Defendant had not appointed a domestic representative.  

The fact that Defendant was previously represented during the prosecution of Defendant’s trademark 

application is irrelevant to the cancellation proceedings since representation ended when registration 

no. 4307490 issued over five years ago in 2013.  Thus, as stated in the Defendant’s Motion, 

“Defendant had no prior knowledge of the cancellation proceedings, no U.S. attorney, and no 

domestic representative until now.”  

II. Mistake 

 Plaintiff alleges that the Default Judgment was not the result of a Mistake.  Indeed, it was 

Plaintiff who committed such mistake.  According to the procedural history of cancellation 

proceeding no. 92067940, Plaintiff filed a Motion for Default Judgment on April 3, 2018.  Said 

Motion was not served upon Defendant.  The motion was also not served on Defendant’s former US 

counsel, even though Plaintiff believed, as shown in its Reply, that Defendant was still represented 

by US counsel.  This mistake was not corrected even after the Board issued an order on May 16, 

2018 informing Plaintiff that it failed to provide proof of service upon Defendant.  Had such mistake 

been corrected, and had Plaintiff served whom it believed was Defendant’s US counsel, Defendant 

would have received notice of the cancellation proceedings.   Even if Plaintiff served Defendant 

directly, there would have been yet another possibility that a correspondence regarding the 

cancellation would have reached Defendant by other means (e.g., electronically, as required by the 

rules, or by courier service).  

III. Surprise 

 Contrary Plaintiff’s assertion that there was no surprise, Defendant alleges that it first learned 

about the cancellation on November 5, 2018, three days before filing the Motion for Relief from 

Final Judgment.  Defendant only learned about the cancellation upon attempting to file its 5
th

-6
th

 

year maintenance declaration under Section 8, which is due on March 26, 2019.  Without 

notification by the Office or Plaintiff, there would be no reason for Defendant to believe that its 

trademark registration would be cancelled. 
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IV. LACK OF PREJUDICE 

 Plaintiff’s reply fails to state that it would suffer any prejudice if the Board reinstates 

proceeding no. 92067940.  

 Finally, the Board should consider the following. Plaintiff’s Petition to Cancel states it 

registration was earlier abandoned.  Whether this was intentional or unintentional is relevant to 

Defendant’s defense because it could mean that Plaintiff lost its “earlier” common law rights.  

Plaintiff’s Petition to Cancel also states that it is the senior user because it first used its mark in 

commerce.  Assuming Plaintiff can prove this, common law rights are limited by region, and it is 

quite possible that Defendant has superior common law rights in other regions of the United States.  

This could lead to either a concurrent use proceeding or a coexistence agreement. 

 

 .          Respectfully Submitted,    

       /john alumit/ 

       John Alumit 

       Attorney for Defendant 

Haus of Us Limited  

 

November 13, 2018 
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PROOF OF SERVICE 

 

I hereby certify that a true and complete copy of the foregoing DEFENDANT’S REPLY 

PURSUANT TO FRCP RULE 27(a)(4) has been served on counsel for Plaintiff, Ruy Garcia-

Zamor at the following email addresses:  

 

ruy@garcia-zamor.com 

tyler@garcia-zamor.com 

phatthra@garcia-zamor.com 

 

      /john alumit/ 

      John Alumit 

      Date: November 13, 2018 

 


