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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Cancellation No.: 92067940
Registration No.: 4,307,490
Mark: CLiCK
SUPERFIT INC.
V.

Haus of Us Limited

RESPONSE TO RESPONDENT’S MOTION FOR RELIEF

FROM FINAL JUDGMENT FED. R. CIV. P. 60(B)

Superfit Inc. ("Petitioner") files this response to the Motion for Relief from Final Judgment under Fed.
Rule Civ. P. 60(b) filed by Haus of Us Limited (“Respondent™). Petitioner respectfully requests that the

Board consider the following and deny and dismiss Respondent’s Motion:

1. Respondent’s Motion is under Rules 55(c) and 60(b). Rule 55(c) authorizes setting aside a default
judgement for good cause prior to actual entry of the judgement, or pursuant to Rule 60(b) after the
entry of a final judgement. Since the TTAB has actually entered a final default judgement against

Respondent, such judgement can only be set aside pursuant to Rule 60(b).

2. Under Rule 60(b)(1) a judicial body may relieve a party from a final default judgment based on
mistake, inadvertence, surprise, or excusable neglect. Respondent’s Motion does not qualify for

relief under Rule 60(b)(1) because there was no mistake, inadvertence, surprise, or excusable



neglect.

At least one statement in the Motion appears to be misleading and potentially fraudulent.
Respondent attested in the Motion that “[d]efendent had no prior counsel in the United States until
now.” The implication of this statement is that Respondent had never been represented by an
attorney in the United States, neither during prosecution of its application nor the subsequent
cancellation of Registration 4307490. This statement is misleading in consideration of the file
history for Registration 4307490. The Request for Reconsideration filed on November 15, 2012
identifies attorney John Alumit as the new attorney for Respondent and as a member of the
California bar. It further includes the same physical address (except for zip code), email address,
and phone number as those listed on the Motion. The Request for Reconsideration authorized the
USPTO to contact attorney John Alumit via the same email address which remains listed on the

Motion. Mr. Alumit remains the attorney of record for this registration.

The statement “[d]efendent had no prior counsel in the United States until now” is clearly false.
Respondent has been represented by counsel in the United States previously. That same counsel

continues to represent Respondent at this time.

Respondent’s Motion is further misleading in its reliance on the Affidavit of TSE Lai Ngor. The
Affidavit of TSE Lai Ngor states that TSE Lai Ngor received all mail in Hong Kong sent to
Respondent and never received notice from the USPTO or the Plaintiff of the cancellation
proceeding. The implication of this statement is that Respondent was not properly notified of the
cancellation. However, the Request for Reconsideration authorized the USPTO to send all
correspondence via email to Mr. Alumit, Respondent’s attorney. That correspondence email

address continues to be used by Respondent’s attorney in the heading of the instant Motion. If



10.

Respondent’s attorney is implying that he did not receive service from the TTAB, that assertion is

not set forth in the Motion and thus cannot form grounds for relief.

If Respondent is attempting to create the impression that its attorney did not notify it of the
cancellation proceeding, that assertion is not set forth in the Motion and also cannot form grounds

for relief.

Assuming arguendo that Mr. Alumit was not Respondent’s attorney during the cancellation
proceeding, Respondent’s failure to maintain proper correspondence information with the USPTO
was in dereliction of the duty imposed by TMEP 609.03 which imposes a mandatory duty on
registrants to maintain accurate correspondence information with the Office. Maintaining proper
correspondence information is wholly within the reasonable control of the registrant. Accordingly,
assuming arguendo, even if Mr. Alumit was not Respondent’s attorney during the cancellation
proceeding, the failure to maintain accurate correspondence information does not constitute

excusable neglect.

If the motion is attempting to create the impression that Mr. Alumit did not represent Respondent
after issuance of Registration 4307490 and thus did not forward a copy of the notice of cancellation,

then that assertion is not set forth in the Motion and thus cannot form grounds for relief.

The facts presented in the affidavit are misleading and provide no grounds for relief based on

mistake, inadvertence, surprise, or excusable neglect as found in Rule 60(b)(1).

In consideration of the facts above and the assertions set forth in the Motion, there is no assertion
of newly discovered evidence nor of fraud, misrepresentation or misconduct by Petitioner in

obtaining the judgement; nor is there an assertion that the judgement is void or has been otherwise



reversed. For these reasons relief from the judgement based on any of Rules 60(b)(2)-(5) is not

justified.

11. In consideration of the facts above and the assertions set forth in the Motion, there are no reasons

to justify granting relief pursuant to Rule 60(b)(6).

For the foregoing reasons, Petitioner requests that the Motion be denied and dismissed with prejudice.

Dated: November 9, 2018
Respectfully submitted,

Gena Alulis, President of SUPERFIT INC.

By:  /Ruy Garcia-Zamor/
/Tyler G. Blizzard/

Garcia-Zamor Intellectual Property Law, LLC
12960 Linden Church Road

Clarksville, MD 21029

Attorneys for Petitioner



PROOF OF SERVICE

I hereby certify that a true and complete copy of the foregoing RESPONSE TO RESPONDENT’S
MOTION FOR RELIEF FROM FINAL JUDGMENT FED. R. CIV. P. 60(B) has been served on counsel
for Respondent, John Alumit at the following addresses:

john@alumitip.com

Respectfully submitted,

Gena Alulis, President of SUPERFIT INC.

By:  /Ruy Garcia-Zamor/
/Tyler G. Blizzard/

Garcia-Zamor Intellectual Property Law, LLC
12960 Linden Church Road

Clarksville, MD 21029

Attorneys for Petitioner



