
Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA859258

Filing date: 11/17/2017

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party has filed a petition to cancel the registration indicated below.

Petitioner Information

Name Emily Schromm

Entity Individual Citizenship UNITED STATES

Address 2210 Blake St., #405
Denver, CO 80205
UNITED STATES

Attorney informa-
tion

Julie L. Bernard
Bernard IP Law, LLC
11076 Maple Rd.
Lafayette, CO 80026
UNITED STATES
Email: Julie@BernardIPLaw.com
Phone: 303.478.6624

Registration Subject to Cancellation

Registration No. 5157027 Registration date 03/07/2017

Registrants James Hanton
14727 S. Homestead Drive
Olathe, KS 66062
UNITED STATES

Amber Hanton
14727 S. Homestead Drive
Olathe, KS 66062
UNITED STATES

Goods/Services Subject to Cancellation

Class 041. First Use: 2016/10/22 First Use In Commerce: 2016/10/22
All goods and services in the class are subject to cancellation, namely: Personal fitness training ser-
vices and consultancy; Providing physical fitness information; Providing physical fitness information
via social media; Providing a website featuring blogs and non-downloadable publications in the
nature of articles and brochures in the fields of health, nutrition, and physical fitness; Personal train-
ing services, namely, strength and conditioning training workout regimens

Grounds for Cancellation

Priority and likelihood of confusion Trademark Act Sections 14(1) and 2(d)

Mark Cited by Petitioner as Basis for Cancellation

U.S. Application 86830694 Application Date 11/24/2015

http://estta.uspto.gov


No.

Registration Date NONE Foreign Priority
Date

NONE

Word Mark EMFIT

Design Mark

Description of
Mark

NONE

Goods/Services Class 041. First use: First Use: 0 First Use In Commerce: 0

Personal fitness training services; Personal fitness training services and con-
sultancy; Personal fitness training services featuring aerobic and anaerobic
activities combined with resistance and flexibility training; Personal training
provided in connection with weight loss and exercise programs; Personal train-
ing services, namely, strength and conditioningtraining; Personal training ser-
vices, namely, strength and conditioning training and speed training; Physical fit-
ness training of individuals and groups; Physical fitness training services;
Providingfitness training services in the field of crosstraining; Providing personal
fitness training for men, women, adults, children; Providing sports training in-
formation and advice via a website; Sports training services in the field of
crosstraining

Attachments 86830694#TMSN.png( bytes )
Petition to Cancel.pdf(590916 bytes )
Exhibit A.pdf(274061 bytes )
Exhibit B.pdf(267883 bytes )
Exhibit C.pdf(850115 bytes )

Signature /Julie L. Bernard/

Name Julie L. Bernard

Date 11/17/2017



CERTIFICATE OF ELECTRONIC FILING 

I hereby certify that this correspondence is being filed electronically via ESTTA on 17 November 2017. 

/Julie L. Bernard / 

Julie L. Bernard 

 

 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

TRADEMARK TRIAL AND APPEAL BOARD 

 

 

____________________________________ 

In re Registration No. 5157027  ) 

      ) 

For the trademark GotEM Fit in Class 41 )  Cancellation No: ______________ 

      ) 

      ) 

Emily Schromm,    ) 

  Petitioner   )       

      ) 

v.      )  PETITION FOR CANCELLATION 

Amber Hanton and James Hanton,  ) 

  Registrants   ) 

      )   

____________________________________) 

 

 

 

Commissioner for Trademarks 

Attn: Trademark Trial & Appeal Board 

P.O. Box 1451 

Alexandria, VA  22313-1451 

 

 

 

Dear Commissioner: 

 

 Petitioner, Emily Schromm, an individual, (“Petitioner”), having an address of 2210 

Blake St., #405, Denver, Colorado, 80205, believes that she will be damaged by U.S. Reg. No. 

5157027 (the “Registration”), and hereby petitions to cancel such registration on the following 

grounds: 
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BACKGROUND AND PETITIONER’S ALLEGATIONS 

1. Petitioner is engaged in the business of personal fitness training, coaching, and advising 

both in person and on-line.  Petitioner has filed the following application for the mark EmFit, for 

the following goods/services (“Petitioner’s Application”): 

Mark Serial No.  Goods/class 

EmFit 86830694 Personal fitness training 

services; Personal fitness 

training services and 

consultancy; Personal fitness 

training services featuring 

aerobic and anaerobic 

activities combined with 

resistance and flexibility 

training; Personal training 

provided in connection with 

weight loss and 

exercise programs; Personal 

training services, namely, 

strength and conditioning 

training; Personal 

training services, namely, 

strength and conditioning 

training and speed training; 

Physical fitness 

training of individuals and 

groups; Physical fitness 

training services; Providing 

fitness training services 

in the field of crosstraining; 

Providing personal fitness 

training for men, women, 

adults, children; 

Providing sports training 

information and advice via a 

website; Sports training 

services in the field of 

Crosstraining in Class 41 
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2. Petitioner’s Application for EmFit (the “Applied-for-Mark”) has been refused registration 

by the Office on the grounds of likelihood of confusion with the Registration for similar 

goods/services in Class 41. 

3. Registrants, Amber and James Hanton, obtained the Registration based on an application 

filing made on 28 August 2015 under section 1(b) of the Lanham Act for the mark GotEM Fit for 

“Personal fitness training services and consultancy; personal nutrition services and consultancy; 

providing health, nutrition, or fitness information through one or more communication channel, 

namely, electronic books, social media, blogs, video recordings, audio recordings, and printed 

materials; providing health, nutrition, or fitness information through one or more mechanism, 

namely, articles, posts, blogs, recipes, meal plans, and workout regimens” in International Class 

41 (the “Mark”).  A statement of use was filed on 28 December 2016 alleging first use on 22 

October 2016, and the Registration was issued on 7 March 17. 

4. Petitioner’s Application for trademark was filed on 24 November 2015 under section 1(b) 

of the Lanham Act for the mark EmFit in International Class 41 (the “Applied-for-Mark”).  The 

examination of Petitioner’s Application was suspended 11 October 2016.  Applicant’s Applied-

for-Mark has now been refused registration in an Office Action issued 17 May 2017 under § 2(d) 

of the Trademark Act as likely to cause confusion with Registration. A Response to Office 

Action and Request for Suspension is being filed concurrently with this Petition. 

5. Petitioner’s use in promotion, advertising, and directed at prospective purchasers of 

goods/services has created an association between the Applied-for-Mark and the good/services 

by impacting the purchasing public.  Attached to this Petition, as Exhibit A, are images of two 

twitter posts by Petitioner 

(https://twitter.com/EmFitMTV?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eau

https://twitter.com/EmFitMTV?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
https://twitter.com/EmFitMTV?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
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thor , accessed 15 November 2017) showing use of the Applied-for-Mark offering group 

workout and personal workout services dated 27 May 2016 and 21 August 16, respectively.   

6. Petitioner began use of the Applied-for-Mark on 11 April 2016.  Attached to this Petition, 

as Exhibit B, is an archived image of the homepage of Petitioner’s website 

(https://emilyschromm.com) on such date showing use of the Applied-for-Mark.  Petitioner’s use 

of the Applied-for-Mark has been regular and recurring in conjunction with Petitioner’s 

goods/services. 

7. Petitioner previously used the Applied-for-Mark and has not abandoned it.  Petitioner has 

continued the use of the Applied-for-Mark to date. Attached to this Petition, as Exhibit C, are 

images of Petitioner’s current website use of the Applied-for-Mark (https://emilyschromm.com, 

accessed 16 November 2017) in conjuntion with the goods/services. 

 

BASIS FOR CANCELLATION 

Prior Use and Likelihood of Confusion 

8. Petitioner’s use of the Applied-for-Mark is prior to Registrant’s first use on 22 October 

2016 as claimed in Registrant’s Statement of Use.   

9. On information and belief, Registrant is currently using the Mark on goods/services 

classified in International Class 41 concurrently with Petitioner’s use of the Applied-for-Mark on 

goods/services classified in International Class 41. 

10. Petitioner’s mark was used prior to Registrant’s use of their Mark and concurrent use is 

likely to confuse. 

 

 

https://emilyschromm.com/
https://emilyschromm.com/
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DAMAGE CAUSED TO PETITIONER 

11. Petitioner is damaged by the continued registration of the Mark shown in the 

Registration, in that such Registration gives Registrant a prima facie exclusive right to the use of 

GotEM Fit for goods and services throughout the United States despite the first use of the 

Registrant’s Applied-for-Mark. 

12. Petitioner’s pending trademark application is for the mark EmFit for Personal fitness 

training services; Personal fitness training services and consultancy; Personal fitness training 

services featuring aerobic and anaerobic activities combined with resistance and flexibility 

training; Personal training provided in connection with weight loss and exercise programs; 

Personal training services, namely, strength and conditioning training; Personal training services, 

namely, strength and conditioning training and speed training; Physical fitness training of 

individuals and groups; Physical fitness training services; Providing fitness training services in 

the field of crosstraining; Providing personal fitness training for men, women, adults, children; 

Providing sports training information and advice via a website; Sports training services in the 

field of Crosstraining in Class 41.  Petitioner’s Application has been refused registration based 

on the Registration. 

13. Petitioner is damaged by the Registration because the Registration has been cited as a bar 

to Registarion of Petitioner’s Application under The Trademark Act Section 2(d) – likelihood of 

confusion, even though the Registrant’s first date of use of the Mark was subsequent to that of 

Petitioner’s first use of the Applied-for-Mark. 

14. Petitioner therefore petitions to cancel the Registration under Section 2 of the Lanham 

Act, 15 USC §1052(d) because the Mark consists of or comprises a mark which so resembles 

Petitioner’s Applied-for-Mark  which was previously used and not abandoned in the United 
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States, and it is likely, when used on or in connection with the services of Registrant to cause 

confusion with Petitioner. 

15. The petition fee required for this Petition to Cancel is submitted herewith. 

WHEREFORE, Petitioner prays that U.S. Reg. No. 5157027, issued on 7 March 2017, be 

cancelled. 

 

      Respectfully submitted, 

 

 

Date: 17 November 2017    By: /Julie L. Bernard/ 

       Julie L. Bernard 

       Attorney for Petitioner 

 

 

Bernard IP Law, LLC 

11076 Maple Road 

Lafayette, CO  80026 

T:  303.478.6624 

Julie@BernardIPLaw.com 

 

mailto:Julie@BernardIPLaw.com
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CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing PETITION TO CANCEL is 

being served on 17 November 2017, on Petitioner by deposit of same in the United States Mail, first class 
postage prepaid, in an envelope addressed to and with a copy by e-mail to 
Meredith.Webster@KutakRock.com: Meredith A. Webster, KutakRock LLP, 2300 Main Street, Suite 
800, Kansas City, MO, 64108-2416.  

/ Julie L. Bernard /  
Julie L. Bernard 

 



 

 

 

 

EXHIBIT A 

  



 

 

 



 

 

 

 

 

EXHIBIT B 

 





 

 

 

 

 

 

 

EXHIBIT C  



HOMEPAGE 

 

 

 

  



STORE 

 

 

 

  



CHALLENGES

 

  



CHALLENGES CONT’D: HOLIDAY 8 

 

 

 

  



CHALLENGES CONT’D: 21 DAY EMFIT CHALLENGE 

 

  



START NOW 

 



 

  



START NOW CONT’D: GET STRONG

 

  



START NOW CONT’D: EMFIT GET STRONG BUNDLE 

 

  



  



START NOW CONT’D: 6 WEEK EMFIT MEAL PLAN 

 


