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RESPONDENT POLY-GEL’S COMBINED MEMORANDUM IN OPPOSITION
TO PETITIONER CRAMER PRODUCTS, INC.’s “MOTION TO SUSPEND
PROCEEDING” AND REPLY MEMORANDUM IN SUPPORT OF
RESPONDENT POLY-GEL, L.L.C.’s MOTION FOR SUMMARY JUDGMENT

I. Petitioner Cramer Products, Inc. Admits That It Refused to Respond
to the Written Discovery Requests Served by Respondent Poly-Gel, L.L.C.

in This Proceeding and that Cramer Products Has No Intention of Ever Doing So

This case really is different: Petitioner Cramer Products, Inc. (“Cramer Products™)
filed a “Motion to Suspend Proceeding” on March 16, 2018, responsive to the motion for
summary judgment filed by Respondent Poly-Gel, L.L.C. (“Poly-Gel”) on March 15,
2018, in which Cramer Products acknowledges in its motion to suspend (at 4-5) that
Poly-Gel served interrogatories and requests for the production of documents on Decem-
ber 27, 2017, but deems “Poly-Gel’s discovery requests [as going] well beyond what was
necessary and relevant to this proceeding” and, further, Cramer Products is “at a loss to
understand the basis for Poly-Gel’s continued refusal to acknowledge Cramer’s senior
rights,” thereby séeking to deny Poly-Gel of the right to take discovery on the claim that
Cramer Products has opted to bring against Poly-Gel in this forum because Poly-Gel has
refused to simply “cave” to Cramer Products’ allegation of “senior” common law trade-

mark rights and has the temerity to actually serve timely and proper discovery requests on

Cramer Products. See, Emilio Pucci International BV v. Sachdev, 118 USPQ2d 1383,
1385 (T.T.A.B. 2016) (parties have affirmative duty to cooperate in the discovery

process); Panda Travel Inc. v Resort Option Enterprises, Inc., 94 USPQ2d 1789, 1791

(T.T.A.B. 2009) (“Each party has a duty to make a good faith effort to satisfy the
reasonable and appropriate discovery needs of its adversary.”)
At no point in its motion to suspend does Cramer Products seek to excuse its

willful refusal to respond to the discovery requests that Poly-Gel (not Cramer Products)




deems relevant and appropriate to Poly-Gel’s defense, but, again, remarkably writes that
it is Poly-Gel’s “continued refusal to acknowledge Cramer’s senior rights” that justifies
the refusal of Cramer Products to respond to Poly-Gel’s proper discovery requests; this is
not a circumstance where a party objects to the form, content or number of certain (or
even all) discovery requests propounded by the opposing party as outside of the permis-

sible scope of the applicable discovery rules, but the exceptional and rare situation where

a party (in the position of a plaintiff, no less) outright refuses to respond to validly-served

discovery requests insisting in its motion to suspend (at 6) that “Cramer took the initiative
and served extensive documentation of its prior use before Poly-Gel even served its dis-
covery requests,” failing to mention that the documents voluntarily supplied by Cramer
Products were those of its choosing and exchanged between the parties in efforts to seek

settlement and therefore inadmissible under Fed.R.Evid. 408. See, e.g., Trebor Sports-

wear Co. v. The Litd. Stores, Inc., 865 F.2d 506, 510 (2d Cir. 1989) (evidence exchanged

during settlement discussions and evidence of offers to compromise “to prove or disprove
the validity of the claims that the offers were meant to settle” are inadmissible under Fed-

eral Rule of Evidence 408); see, also Weems v. Tyson Foods, Inc., 665 F.3d 958, 966 (8th

Cir. 2011) (“Evidence relating to a compromise offer is admissible if offered for another
purpose, i.e., for a purpose other than to prove or disprove the validity of the claims that
the offers were meant to settle.”) (internal quotation marks omitted)).

Furthermore, the documents voluntarily “cherry-picked” by Cramer Products and
supplied to Poly-Gel during settlement discussions consisted of Cramer Products’ own
product catalogues and because “[t]he Board has previously held that promotional mate-

rials, catalogs, and the like are not admissible as printed publicatioﬁs, unless a foundation



has been laid — by testimony, unless stipulated [and no stipulation exists between Poly-

Gel and Cramer Products] — demonstrating that the materials sought to be introduced

are generally available to the public,” Boyds Collection Ltd.v. Herrington & Co., 65
USPQ2d 2017, 2020 (T.T.A.B. 2003), which Cramer Products has made no effort to do,
such gratuitous documentation offered by Cramer Products would not be admissible
(without a proper foundation), even if provided outside of the purview of settlement
discussions.

There is no admissible evidence made of record by Cramer Products to support

the allegations of its Petition to Cancel following the close of discovery, but only an

insistence that Cramer Products would now prefer to litigate a claim elsewhere that it

admits in its motion to suspend (at 3) to having actual knowledge of since July 2016 and

therefore refuses to participate in discovery (or any further proceedings before the Trade-
mark Trial and Appeal Board) because in the cancellation proceeding it initiated “Cramer
believed that Poly-Gel would be reasonable in its assessment of the facts.” Id. And it is

because Cramer Products willfully indicated its refusal “to provide any response to a set

of interrogatories or to a set of requests for production of documents and things,” 37
C.F.R. §2.120(h)(2), properly served by Poly-Gel, that Poly-Gel filed a motion seeking
entry of a default judgment against Cramer Products on March 6, 2018, rather than a
“motion to compel” discovery, a distinction that even Cramer Products grudgingly
appears to recognize (and seeks to avoid) in its motion to suspend (at 5-6.)

Cramer Products’ statement in its motion to suspend (at 5-6) that “Poly-Gel’s
discovery requests went well beyond what was necessary and relevant to this proceeding

and were more appropriate in the context of a civil action” is an expression of Cramer



Products’ refusal to respond to Poly-Gel’s written discovery requests, served December
27,2017 (i.e., “that no response will be made” to Poly-Gel’s discovery requests, as stated
in 37 C.F.R. §2.120(h)(2)), and not “a false statement that Cramer refused to participate
in discovery” (at 2), with no “magic language” submitted by Poly-Gel as being required

for expressing Cramer Products’ refusal. See, e.g., LifeWise Master Funding v. Telebank,

374 F.3d 917, 924 (10th Cir. 2004) (“No magic language of release is required; indeed,
courts have even terminated security interests simply by implying authorization from a
party’s conduct.”)

I1. The Board’s Holding in Boyds Collection Ltd. v. Herrington & Co.

Should Control the Disposition of Cramer Products’ Motion to Suspend
and Poly-Gel’s Related Motions for a Default Judgment/Summary Judgment

In Boyds Collection Lid_v. Herrington & Co., 65 USPQ2d 2017 (T.T.A.B. 2003),

the Board held that “[b]ecause petitioner bears the burden of proof, it is axiomatic that
without admissiblg evidence, it cannot prevail,” id. at 2020, explaining that “[a]lthough
petitioner pleaded ownership of common-law marks in the petition to cancel, such mat-
ters were denied in respondent’s answer, and therefore subject to proof.” Id. In Boyds
Collection, the petitioner filed a notice of reliance listing a dozen items, essentially of the
nature offered by Cramer Products during settlement discussions, in an effort to establish
its superior common law trademark rights. The Board held the notice of reliance to be
procedurally defective, granted a motion to strike the notice of reliance, and “inasmuch
as petitioner’s only proferred evidence had been stricken,” there was “nothing left to try
or argue” in the cancellation proceeding and the Board therefore denied the petition to
cancel with prejudice. /d. at 2020-2021. Cramer Products’ motion to suspend (at 7) seeks

to avoid the holding in Boyds Collection by explaining that Poly-Gel’s summary judg-




ment motion (that was actually filed March 15, 2018) “relies on one case that is factually
inapposite and, again, ignores the extensive documents already produced by Cramer

in this dispute.” The “extensive documents” “produced” by Cramer Products were not
in response to the written discovery requests served by Poly-Gel, but within the ambit of
settlement discussions encompassed by Federal Rule of Evidence 408 and were therefore
inadmissible and, in any event, no better than those sought to be placed into evidence by

the petitioner in Boyds Collection, in which (unlike Cramer Products) a bona fide effort

to present evidence to the Board was made by a formal (though procedurally defective)
notice of reliance. There is also no case law or procedurally recognized rule or “custom”
holding that if a party informally provides certain documentation it self-selects to the
opposing party that, somehow, this will excuse the party’s failure to respond to formal
discovery. Poly-Gel’s first set of interrogatories sought answers from Cramer Products as
to the states “in which Cramer is alleging to have established common law rights to the
use of the “FLEX-I-COLD.” (See, “Schindler Declaration Exhibit 1,” filed March 6,
2018) The failure of Cramer Products to address the public availability of its catalogues
(informally provided to Poly-Gel during settlement discussions) formed the basis for

striking the only evidence sought to be introduced by the petitioner in Boyds Collection.

Id. at 2020.

The Board in Boyds Collection considered the respondent’s motion to strike the
petitioner’s notice of reliance (seeking to render inadmissible all of the evidence offered
by the petitioner), a potentially case-dispositive motion, notwithstanding the pendency of
the petitioner’s motion to suspend informing the Board of a newly-filed civil action that

“may have a bearing” on the case, and notwithstanding recognition that “it is generally



the Board’s policy to suspend when the parties are engaged in such a civil action,” id. at
2018, because, exercising its proper measure of discretion, the Board recognized that a
party served with a potentially dispositive motion should not be permitted to “escap|e]
the motion by filing a civil action and then moving to suspend before the Board has
decided the potentially dispositive motion,” id. at 2020-2021. And while Cramer Products

“writes off” Poly-Gel’s reliance upon Boyds Collection in its motion to suspend (at 7) as

“one case that is factually inapposite,” Cramer Products does not bother to explain any of

its alleged factual distinctions over Boyds Collection, and fails to cite to any case law at

all in its motion to suspend. Cramer Products does admit that on January 18, 2018, in
response to Poly-Gel’s service of discovery on December 27, 2017, Cramer Products’
counsel “reached out” to the undersigned counsel for Poly-Gel and informed counsel for
Poly-Gel that “Poly-Gel’s discovery requests went well beyond what was necessary and
relevant to this proceeding” and therefore would not be responding to discovery properly
served by Poly-Gel in the cancellation proceeding that Cramer Products initiated. (See,
Cramer Products’ “Motion to Suspend Proceeding” at 4-5) Once further settlement
discussions failed to resolve the parties’ dispute, and it became apparent that Cramer
Products could simply not bother itself with responding to Poly-Gel’s written discovery
demands (as only confirmed in Cramer Products’ motion to suspend), Poly-Gel-moved
for discovery sanctions in the form of a default judgment on March 6, 2018. Rather than
seek to “cure” its willful refusal to provide discovery, or even contact Poly-Gel’s counsel
concerning Poly-Gel’s outstanding discovery requests, unbeknownst to Poly-Gel, Cramer
Products filed a civil action in the United States District Court for the District of New

Jersey on March 12, 2018, and only then contacted counsel for Poly—Gel on March 15,



2018, to advise of the new civil action filing, seek Poly-Gel’s consent to a suspension of
the cancellation proceeding that Cramer Products commenced and, by the way, informed
Poly-Gel that its prior-pending motion for discovery sanctions in the form of a default
Judgment against Cramer Products was “misplaced.”

Cramer Products informed Poly-Gel that it refused to respond to Poly-Gel’s
written discovery requests and Poly-Gel filed a potentially case-dispositive motion
seeking discovery sanctions in the form of a default judgment under 37 C.F.R. §2.120(h)
on March 6, 2018. While Poly-Gel’s potentially case-dispositive motion was pending,
Cramer Products proceeded to file a civil action against Poly-Gel, at which point, Poly-
Gel “updated” its motion for a default judgment for discovery sanctions under 37 C.F.R.

§2.120(h)(2) to one moving for summary judgment with reliance upon Boyds Collection,

following which Cramer Products moved to suspend this proceeding in view of its newly-
filed civil action.' The stated refusal of Cramer Products to respond to Poly-Gel’s written
discovery, then filing a civil action and moving to suspend this cancellation proceeding
that Cramer Products initiated, all in an effort to avoid having to reply to the discovery
that Poly-Gel had the audacity to serve and to seek to “escape” Poly-Gel’s potentially
case-dispositive motion for a default judgment under 37 C.F.R. §2. 120(h)(2), is at least
as egregious (and seemingly more so) than the procedural circumstances presented in

Boyds Collection, in which the petitioner filed a procedurally defective notice of reliance,

but in all likelihood was at least agreeable to participating in the discovery process, with

which Cramer Products simply could not be bothered. If Boyds Collection is as “factually

inapposite” as Cramer Products writes in its motion to suspend (at 7), perhaps Cramer

Products could have troubled itself to explain why this is supposedly so.



II1. In its Desperation to Avoid Poly-Gel’s Potentially Case-Dispositive Motion
and Seek a “Suspension” That Would Effectively Terminate This Proceeding,
Cramer Products Willfully Violates Federal Rule of Evidence 408

“The primary purpose of [Federal Rule of Evidence] 408 is the ‘promotion of the
public policy favoring the compromise and settlement of disputes’ that would otherwise
be discouraged with the admission of such evidence. Rule 408, advisory committee’s
notes. To further this goal, evidence that is otherwise probative is excluded from civil

lawsuits,” Manko v. United States, 87 F.3d 50, 54 (2d Cir. 1996), because “[t]he fear is

that settlement negotiations will be inhibited if the parties know that their statements may

later be used as admissions of liability, Central Soya Co., Inc. v. Epstein Fisheries, Inc.,

676 F.2d 939, 944 (7th Cir. 1982). In its evident desperation to discourage the Board
from addressing Poly-Gel’s pending case-dispositive motions before considering Cramer
Products’ motion to suspend (which would effectively terminate this proceeding) and for
seemingly no proper purpose (to which Poly-Gel’s objects), Cramer Products has decided
that the “rules don’t apply” to it and has gratuitously disclosed settlement negotiations
and proposals by Poly-Gel in its motion to suspend (at 5) in an apparent and desperate
attempt to “convince” the Board that Poly-Gel is seemingly at fault and liable to Cramer
Products for trademark infringement/unfair competition and that the Board should there-
fore aid Cramer Products in “moving the venue” of the parties’ dispute away from the

venue selected by Cramer Products to address the dispute that Cramer Products admits to

having actual knowledge of since July 2016, to the new venue now preferred by Cramer
Products, again, because Poly-Gel is so clearly the “bad guy” and must be punished.
Cramer Products has willfully refused to respond to Poly-Gel’s discovery in the

cancellation proceeding that it initiated and asks that the Board ignbre the prior-pending



potentially case-dispositive motions of Poly-Gel and simply grant Cramer Products’
motion to suspend and, further, moves for suspension before the Board by deliberately
violating Federal Rule of Evidence 408, thereby making a mockery of the rules applied
by the Board in a proceeding pending before it, all because Cramer Products surmises
that violating the established rules, as need be, furthers its interests and that this is all just
fine and dandy.

Title 37, C.F.R. §2.117(b) provides that “[w]henever there is pending before the
Board both a motion to suspend and a motion which is potentially dispositive of the case,
the potentially dispositive motion may be decided before the question of suspension is
considered regardless of the order in which the motions were filed” to “prevent a party
served with a potentially dispositive motion from escaping the motion by filing a civil
action and then moving to suspend before the Board has decided the potentially disposi-

tive motion,” Boyds Collection Ltd. v. Herrington & Co., supra, 65 USPQ2d at 2018-

2019, and so that “Petitioner should not be allowed to delay the outcome of this proceed-
ing when there would be little or nothing to resume upon conclusion of petitioner’s civil
action,” id. at 2019. The Board should exercise its discretion under the applicable rules
and in light of the unusual procedural and equitable circumstances presented by this case
and proceed to address Poly-Gel’s prior-pending motion for summary judgment on its
merits before to giving consideration to Cramer Products’ subsequently-filed motion to
suspend.

1V. Conclusion

Accordingly, Respondent Poly-Gel L.L.C. respectfully submits that the Board

should consider the merits of Poly-Gel’s prior-pending potentially case-dispositive



motions and rule on the merits of Poly-Gel’s motion for summary judgment, which
should be granted and thereby result in the denial of Petitioner Cramer Products, Inc.’s
Petition to Cancel, with prejudice, and the Board should further deny Cramer Products’
motion to suspend, which seeks to “escape” the consequences of Cramer Products’
deliberate refusal to respond to the discovery served by Poly-Gel because Cramer
Products deems “Poly-Gel’s discovery requests [as going] well beyond what was
necessary and relevant to this proceeding” and because Poly-Gel is simply not willing to
“acknowledge Cramer’s senior rights” and, instead, preferred defending against Cramer
Products’ cancelation claim in accordance with the rules and procedures available to
Poly-Gel at the Trademark Trial and Appeal Board.

Such favorable action is earnestly requested and respectfully solicited by
Respondent Poly-Gel, L.L.C.

Respectfully submitted,

POLY-GEL LLC

N
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4 High Oaks Court Edwin D. Schindler
P. O. Box 4259 Attorney for Respondent
Huntington, New York 11743-0777 Reg. No. 31,459

(631)474-5373

E-mail: EDSchindler@att.net
EDSchindler@optonline.net

March 19, 2018
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CERTIFICATE OF SERVICE

I, EDWIN D. SCHINDLER, hereby certify that a true, complete and accurate
copy of RESPONDENT POLY-GEL'S COMBINED MEMORANDUM IN OPPOSIT. 10N
7O PETITIONER CRAMER PRODUCTS, INC.’s “MOTION TO SUSPEND PROCEED-
ING” AND REPLY MEMORANDUM IN SUPPORT OF RESPONDENT POLY-GEL,
LL.C s MOTION FOR SUMMARY JUDGMENT has been served, via e-mail, upon the

following counsel for Petitioner Cramer Products, Inc.:

Christina J. Moser — E-Mail: cmoser@bakerlaw.com
nsamad(@bakerlaw.com

cldocketing@bakerlaw.com

Edwin D. Schindler
Attorney for Respondent Poly-Gel LLC
Reg. No. 31,459

on March 19, 2018.




