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Cancellation No. 92066377
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PETITIONER POLY-GEL’S MOTION FOR SUMMARY JUDGMENT,
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 56

1. Petitioner Poly-Gel’s Motion for Summary Judgment

Respondent Poly-Gel L.L.C. (*Poly-Gel”), having served its Initial Disclosures
on October 23, 2017, hereby moves for the entry of summary judgment denying, with
prejudice, the Petition to Cancel filed June 28, 2017, by Petitioner Cramer Products, Inc.
(“Cramer Products™), and, in doing so, Poly-Gel seeks to convert, supplement and now
incorporate by reference into this summary judgment motion, its pending motion for the
entry of a default judgment, filed March 6, 2018, against Cramer Products arising from
Petitioner’s abject and legally unjustifiable refusal to participate in discovery, notwith-
standing Cramer Products’ decision to initiate this cancellation proceeding against Poly-
Gel. And because discovery has now closed and Cramer Products pleaded ownership of
a common law trademark in its cancellation petition and a likelihood of confusion under
§2(d) of the Trademark Act, 15 U.S.C. §1052(d), as a basis for cancellation of Poly-Gel’s
trademark registration for the “FLEXI-KOLD” trademark; and because Poly-Gel denied
the material allegations that Cramer Products had ownership to the common law trade-
mark rights that it alleged in its Petition to Cancel and that there was a likelihood of
confusion between the alleged common law trademark rights of Cramer Products and
Poly-Gel’s “FLEXI-KOLD” registered trademark in Poly-Gel’s Answer, filed August 8,
2017; and because Cramer Products failed to produce evidence in support of its alleged
common law trademark rights as required by Poly-Gel’s discovery demands, Poly-Gel is
now entitled to the entry of summary judgment as a matter of law. On the date of filing
of this motion for summary judgment, Cramer Products informed Poly-Gel’s counsel that

it filed suit against Poly-Gel in the United States District Court for the District of New



Jersey and no longer retains an interest in the prosecution of this proceeding and, by
extension, has clearly indicated that Cramer Products has no intention of complying with
the outstanding discovery demands of Poly-Gel, served December 27, 2017, even if
Cramer Products were granted an extension of the discovery period in this cancellation
proceeding.

11. Petitioner Poly-Gel, L.L..C’s Statement of Material Facts
for Which No Dispute Between the Parties Exists

1. Poly-Gel expressly incorporates into this motion for summary judgment the
material facts and all argument set forth in Poly-Gel’s motion for the entry of a default
judgment on March 6, 2018, as affirmed by the supporting Declaration of Poly-Gel’s
undersigned counsel and the exhibits accompanying the Declaration in support of the
motion seeking entry of a default judgment against Cramer Products, then filed.

2. Cramer Products initiated this cancellation proceeding on June 28, 2017, via
the filing of its Petition to Cancel.

3. Cramer Products’ Petition to Cancel (at Y 1, 2) alleges ownership of common
law trademark rights to “FLEX-I-COLD” in connection with “therapeutic hot and cold
therapy packs.”

4. Cramer Products’ Petition to Cancel (at 9 11-14) alleges a likelihood of
confusion under §2(d) of the Trademark Act, 15 U.S.C. §1052(d), as the basis f(;r its
petitioning to cancel Poly-Gel’s ‘registration for Poly-Gel’s “FLEXI-KOLD” trademark.

5. Poly-Gel’s Answer, filed August 8, 2017, denied the material allegations of
Cramer Products’ Petition to Cancel, as stated throughout Poly-Gel’s Answer and,
particularly, in Poly-Gel’s enumerated Affirmative Defenses included as part of Poly-

Gel’s Answer.



6. Poly-Gel served proper and valid written discovery requests consisting of a
first set of interrogatories and a first set for the production of documents on counsel for
Cramer Products on December 27, 2017, in accordance with the Federal Rules of Civil
Procedure and the Trademark Rules of Practice for propounding discovery in a proceed-
ing pending before the Trademark Trial and Appeal Board. See, “Schindler Declaration
Exhibit 1,” filed March 6, 2018.

7. Poly-Gel’s first set of interrogatories and first set for the production of docu-
ments seeks discovery directed toward Cramer Products’ allegations in its Petition fo
Cancel that Cramer Products possesses common law trademark rights to “FLEX-I-
COLD” which may be superior to Poly-Gel’s rights to its registered “FLEXI-KOLD”
trademark and that confusion may be likely between the registered trademark rights of
Poly-Gel and the common law trademark rights allegedly possessed by Cramer Products.
See, “Schindler Dgclaration Exhibit 1,” filed March 6, 2018.

8. Cramer Products has not filed a motion for a protective order or otherwise
sought relief from the Board in this proceeding that would, if granted, permit Cramer
Products to avoid being compelled to respond to the written discovery requests served by
Poly-Gel on December 27, 2017. See, Poly-Gel’s motion for the entry of a default judg-
ment in its entirety (including the support Declaration of Poly-Gel’s counsel), filed
March 6, 2018, and the electronic docket sheet for this cancellation proceeding.

9. Cramer Products has not served a response to Poly-Gel’s first set of inter-
rogatories and first set for the production of documents (served December 27, 2017) upon
Poly-Gel’s counsel. See, Poly-Gel’s motion for the entry of a default judgment in its

entirety (including the support Declaration of Poly-Gel’s counsel), filed March 6, 2018.



10. While a case-dispositive motion was pending before the Trademark Trial and
Appeal Board, as represented by Poly-Gel’s motion for the entry of a default judgment,
filed March 6, 2018, counsel for Cramer Products informed Poly-Gel’s counsel that
Cramer Products filed a civil action in the United States District Court for the District of
New Jersey on March 12, 2018, and would seek a suspension of this proceeding before
the Trademark Trial and Appeal Board in view of Cramer Products’ newly-filed civil
action. See, Accompanying Declaration of Edwin D. Schindler w/“Motion for Summary
Judgment Exhibit 1,” included herein.

11. Cramer Products has never served a response to Poly-Gel’s written discovery,
issued December 27, 2017, and the e-mail transmitted by Cramer Products’ counsel to
Poly-Gel’s counsel on March 15, 2018, advising of the newly-filed civil action, signifies
that Cramer Products has no intention of serving a response to Poly-Gel’s written
discovery, notwithstanding the close of discovery in this cancellation proceeding on
March 6, 2018. See, Poly-Gel’s motion for the entry of a default judgment in its entirety
(including the supporting Declaration of Poly-Gel’s counsel), filed March 6, 2018; and
the accompanying Declaration of Edwin D. Schindler w/“Motion for Summary Judgment
Exhibit 1,” included herein.

12. Cramer Products has never served a response to Poly-Gel’s written discovery,
served December 27, 2017, and the e-mail transmitted by Cramer Products’ counsel to
Poly-Gel’s counsel on March 15, 2018, advising of the newly-filed civil action, signifies
that Cramer Products has no intention of serving a response to Poly-Gel’s written
discovery that might conceivably seek to support the allegations in its Petition to Cancel,

filed August 8, 2017, in which Cramer Products alleges ownership of common law trade-



mark rights to “FLEX-I-COLD.”

II1. The Appropriate Standard for the Entry of
Summary Judegment in Favor of Petitioner Polv-Gel L.L.C.

Summary judgment is an appropriate procedural method of disposing of cases in
which there is no genuine dispute with respect to any material fact, thus leaving the case
to be resolved as a matter of law. See, Fed.R.Civ.P. 56(c)(1). A party moving for sum-
mary judgment has the burden of demonstrating the absence of any genuine dispute as to

a material fact, and that it is entitled to judgment as a matter of law. See, Celotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986); Sweats Fashions, Inc. v. Pannill Knitting Co. Inc., 833

F.2d 1560, 4 USPQ2d 1793, 1796 (Fed. Cir. 1987). A factual dispute is genuine if, on
the evidence of record, a reasonable fact finder could resolve the matter in favor of the

non-moving party. See, Opryland USA Inc. v. Great American Music Show Inc., 970

F.2d 847, 23 USPQ2d 1471, 1472 (Fed. Cir. 1992); Olde Tyme Foods, Inc. v. Roundy’s,

Inc., 961 F.2d 200, 22 USPQ2d 1542, 1544 (Fed. Cir. 1992). When the moving party has
supported its motion with sufficient evidence that, if unopposed, indicates there is no
genuine dispute of material fact, the burden then shifts to the non-moving party to

demonstrate the existence of a genuine dispute of material fact to be resolved at trial,

Enbridge, Inc. v. Excelerate Energy LP, 92 USPQ2d 1537, 1540 (T.T.A.B. 2009).
Poly-Gel submits that the documentary evidence establishes that CrameIZ Products
alleged ownership of common l:;,lw trademark rights to “FLEX-I-COLD” in its Petition to
Cancel, filed August 8, 2017, but Cramer Products refused (or simply failed) to serve a
response to Poly-Gel’s discovery and therefore failed to properly come forward with the

evidence, as sought by Poly-Gel through properly-served and timely discovery seeking to



test the validity the allegations of Cramer Products to its alleged common law trademark
rights.

IV. Cramer Products Has Alleged Common Law Trademark Rights to
“FLEX-I-COLD?” in its Petition to Cancel, But Failed or Otherwise Refused to
Produce Any Evidence in Response to Poly-Gel’s Written Discovery Requests

Seeking to Establish its Alleged Common Law Trademark Rights, Thereby
Compelling the Entry of Judgment in Poly-Gel’s Favor as a Matter of Law

It is not — and cannot be — disputed that Cramer Products alleged ownership to
common law trademark rights to “FLEX-I-COLD” in its Petition to Cancel, filed August
8, 2017, as its basis for seeking cancellation of Poly-Gel’s federal registration to Poly-
Gel’s “FLEXI-KOLD” trademark. Poly-Gel served proper discovery on December 27,
2017, directed toward obtaining evidentiary proof of the allegations contained within
Cramer Products’ Petition to Cancel. Cramer Products refused (or failed for whatever
reason) to either serve a response to Poly-Gel’s written discovery or seek a protective
order from the Board explaining why Cramer Products — the party that commenced this
cancellation proceeding — should be relieved of its responsibility to address Poly—Gel’s
discovery demands. Following Poly-Gel’s potentially case-dispositive motion for entry
of a default judgment arising from Cramer Products’ refusal to participate in discovery,
filed March 6, 2018, Cramer’s counsel informed counsel for Poly-Gel on March 15, 2018
that Cramer Products commenced a civil action against Poly-Gel on March 12,2018, in
the United States District Court for the District of New Jersey, and further signifying to
Poly-Gel’s counsel that Cramer Products will not be responding to Poly-Gel’s written
discovery in this cancellation proceeding and, implicitly, would not be seeking an exten-

sion of time of the formal discovery period, which closed March 6, 2018, to still respond.



The Board held in Boyds Collection Ltd. v. Herrington & Co., 65 USPQ2d 2017,

2020 n. 10 (T.T.A.B. 2003), in a circumstance very similar to the one now presented in
the instant cancellation proceeding, that:

“Conspicuously missing from petitioner’s pleadings and the
record is proof of petitioner’s ownership of either a trademark
registration or of a common-law mark. The grounds for cancellation
set out in the petition are likelihood of confusion and false suggestion
of a connection with petitioner’s mark.

“Although petitioner pleaded ownership of common-law marks
in the petition to cancel, such matters were denied in respondent’s
answer, and are therefore subject to proof. Without such evidence,
petitioner can prove neither its standing nor its substantive claims.
Even if the documents attached to petitioner’s notice of reliance were
admissible (which they are not), they would not be sufficient to establish
petitioner’s ownership and prior use of the asserted marks.”

Unlike the petitioner in Boyds Collection, Cramer Products’ standing in this cancellation

proceeding is not at issue, since the Petition to Cancel (at 1 4-6) alleges that Cramer
Products’ trademark application for “FLEX-I-COLD,” Trademark Application Serial No.
87/174,003, was refused, at least in part, under §2(d) of the Trademark Act, b‘ased upon a
likelihood of confusion existing with Poly-Gel’s “FLEXI-KOLD” trademark registration,
which is a matter of public record and therefore not disputed.

However, consistent with the holding in Boyds Collection, supra, 65 USPQ2d at

2020 n. 10, Cramer Products “pleaded ownership of [a] common-law mark[ ] in the
petition to cancel, such matters were denied in respondent’s answer, and are therefore
subject to proof” and without such evidence, Cramer Products, as the Petitioner, cannot
prove its substantive claim for cancellation under §2(d) of the Trademark Act, as a matter

of law. Id.



V. The Board Should Render A Decision on the Merits of Poly-Gel’s Motion for
Entry of a Default Judgment and/or the Instant Motion for Summary Judgment,
As Petitioner Cramer Products, Inc. Should Not Be Permitted to “Escape”

A Determination on the Merits by the Board by Filing a Civil Action and
Later Moving to Suspend the Cancellation Proceeding Cramer Products Initiated

Separately, the Board held in Boyds Collection, supra, 65 USPQ2d at 2018-2019,

that the Board has the “discretion to consider a dispositive motion pending at the same
time as a motion to suspend,” as codified in 37 C.F.R. §2.117(b), which was developed
“to prevent a party served with a potentially dispositive motion from escaping the motion
by filing a civil action and then moving to suspend before the Board has decided the
potentially dispositive motion.” Id. Poly-Gel filed a potentially case-dispositive motion

on March 6, 2018, when Poly-Gel moved for the entry of a default judgment arising from

Cramer Products’ refusal to respond to Poly-Gel’s properly served discovery. In this
cancellation proceeding commenced by Cramer Products, “Petitioner should not be
allowed to delay the outcome of this proceeding when there would be little or nothing

to resume upon conclusion of petitioner’s civil action,” Boyds Collection, supra, 65

USPQ2d at 2019, filed in the United States District Court for the District of New Jersey

on March 12, 2018, again, during the pendency of Poly-Gel’s potentially case-dispositive

motion seeking entry of a default judgment against Cramer Products.

VI. Conclusion

Accordingly, Respondent Poly-Gel L.L.C. is entitled to the entry of summary
judgment (or, in the alternative, entry of a default judgment) dismissing, with prejudice,
the Petition to Cancel, filed August 8, 2017, by Petitioner Cramer Products, Inc., because
Petitioner has alleged ownership of common law trademark rights to “FLEX-I-COLD” in

its Petition to Cancel, but has refused to respond to discovery served by Poly-Gel seeking




evidentiary proof for supporting Petitioner Cramer Products, Inc.’s allegations to superior
common law trademark rights, and because Petitioner has come forward with no admis-
sible evidence and has indicated that has no intention of participating in discovery in
the cancellation proceeding that Cramer Products, Inc. itself initiated, Respondent
Poly-Gel, L.L.C. respectfully submits that it is entitled to judgment, as a matter of law,
in this cancellation proceeding on Petitioner Cramer Products, Inc.’s substantive claim
alleged in the Petition to Cancel.

Respectfully submitted,

POLY-GEL LLC

By <
4 High Oaks Court Edwin D. Schindler
P. O. Box 4259 Attorney for Petitioner
Huntington, New York 11743-0777 Reg. No. 31,459

(631)474-5373

E-mail: EDSchindler@att.net
EDSchindler@optonline.net

March 15, 2018



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of: Trademark Registration No. 4,539,507
For the Trademark: “FLEXI-KOLD” (International Class 10)

Registered: May 27,2014

CRAMER PRODUCTS, INC.,
Cancellation No. 92066377
Petitioner,
V.

POLY-GEL LLC

Respondent.

DECLARATION OF EDWIN D. SCHINDLER IN SUPPORT OF
RESPONDENT POLY-GEL LLC’s MOTION FOR SUMMARY JUDGMENT,
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 56

I, EDWIN D. SCHINDLER, hereby declare under penalty of perjury that:

1. I am the attorney-of-record for Respondent Poly-Gel LLC (“Poly-Gel”) in the
above-identified cancellation proceeding and render this Declaration in support 6f Poly-
Gel’s Motion for Summary Judginent, Pursuant to Federal Rule of Civil Procedure 56.

2. Poly-Gel’s “Motion for Summary Judgment Exhibit 17 is a true and accurate
copy of an e-mail transmitted by Christina J. Moser, counsel for Petitioner Cramer Prod-
ucts, Inc. on March 15, 2018, at 4:31 pm (EDT), forwarding to the undersigned attorney-

-1-



of-record for Respondent Poly-Gel, L.L.C. a copy of the Civil Cover Sheet, Complaint
and Disclosure Statement filed by Cramer Products, Inc. against Poly-Gel, L.L.C. in the
United States District Court for the District of New Jersey on March 12, 2018. A copy of
the attachments to Ms. Moser’s e-mail are not being included with this filing due to file
size, but are all publicly available via the Public Access to Court Electronic Records

(“PACER”) system for the civil action entitled Cramer Products, Inc. v. Poly-Gel L.L.C.,

Civil Action No. 2:18-cv-03473 (D.N.J., 3/12/2018).

The signatory being warned that willful false statements and the like are punish-
able by fine or imprisonment, or both, under 18 U.S.C. §1001, and that such willful false
statements and the like may jeopardize the validity of Respondent’s registration at issue,
declares that all statements made of his own knowledge are true and all statements made

on information and belief are believed to be true.

. i
Dated: March 15, 2018 174

Edwin D. Schindler

Attorney for Respondent

Reg. No. 31,459

4 High Oaks Court

P. O. Box 4259 .

Huntington, New York 11743-0777

Telephone: (631)474-5373

E-mail: EDSchindler@att.net
EDSchindler@optonline.net




MOTION FOR SUMMARY JUDGMENT

EXHIBIT 1




Case 2:18-cv-03473 CRAMER PRODUCTS, INC. v. POLY-GEL, LL....

1ofl

Case 2:18-cv-03473 CRAMER PRODUCTS, INC. v. POLY-GEL, LLC
From: "Moser Christina J." <cmoser@bakerlaw.com>

To: "Edwin Schindier” <edschindier@att.net>

2 Files 10MB  Download All
PDF 10MB PDF 139KB

D1 001 DI
2018-03-1 002-CRA
2- MER-
Save Save
Ed.

I am disappointed that the parties were not able to settle this matter. Per the attached, Cramer has filed a complaint with the District of New Jersey.

Thursday, March 15, 2018 4:31 PM

https://mail.yahoo.com/neo/b/message ?sMid=8&fid=Inbox&fidx=1&...

Process is being served on Poly-Gel. In the meantime, we are preparing a motion to suspend the TTAB proceedings. If you would like to consent, and

save the parties the cost of briefing, please let me know by tomorrow. Also, because Cramer has never refused to provide discovery (and in fact
provided documents voluntarily at the beginning of the proceeding), Poly-Gel’s motion for sanctions appears to particularly misplaced. Please let us

know if Poly-Gel will be withdrawing that motion.

Regards,
Christina

Christina Moser

Partner

BakerHostetler

Key Tower

127 Public Square | Suite 2000
Cleveland, OH 44114-1214

T +1.216.861.7818

cmoser(@bakerlaw.com
bakerlaw.com

2 Jew

This emait is intended only for the use of the party to which itis
addressed and may contain information that is privileged,

confidential, or protected by law. If you are not the intended

recipient you are hereby nofified that any dissemination, copying

or distribution of this email or its contents is strictly prohibited.

If you have received this message in error, please notify us immediately
by replying to the message and deleting i from your computer.

Any tax advice in this email is for information purposes only. The content
of this email is limited to the matters specifically addressed herein

and may not contain a full description of all relevant facts or a

complete analysis of all relevant issues or authorities.

internet communications are not assured to be secure or clear of

i as il ion could be it d, corrupted, lost,
destroyed, arive late or incomplete, or contain viruses. Therefore,
we do not accept responsibility for any esrors or omissions that are
present in this email, or any attachment, that have arisen as a resuft
of e-mail transmission.

3/15/2018 7:01 PM



CERTIFICATE OF SERVICE

I, EDWIN D. SCHINDLER, hereby certify that a true, complete and accurate
copy of RESPONDENT POLY-GEL'S MOTION FOR SUMMARY JUDGMENT,
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 56 has been served,

via e-mail, upon the following counsel for Petitioner Cramer Products, Inc.:

Christina J. Moser — E-Mail: cmoser@bakerlaw.com
nsamad@bakerlaw.com
cldocketing@bakerlaw.com

on March 15, 2018.

Edwin D. Schindler
Attorney for Respondent Poly-Gel LLC
Reg. No. 31,459



