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Attorney Docket:

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Registration No. 4,444,822

Registration Date: December 3, 2013

___________________________________________

)

Austin F. Below )

Petitioner, )

) Cancellation No.: 92066355

v. )

)

Brett Carter )

)

Registrant. )

___________________________________________)

ANSWER AND AFFIRMATIVE DEFENSES

TO PETITION FOR CANCELLATION

Registrant Brett Carter (“Registrant”), hereby files its Answer and Affirmative Defenses

to the Petition for Cancellation filed by Austin F. Below (“Petitioner”) as follows:

ANSWER

1. Registrant is without information sufficient to form a belief as to the truth of the

allegations contained in Paragraph 1, and therefore all such allegations are denied.

2. Registrant denies the allegations in Paragraph 2.

3. Registrant denies the allegations in Paragraph 3.

4. Registrant denies the allegations in Paragraph 4.

5. All other allegations are denied.

AFFIRMATIVE DEFENSES

1. The Petition for Cancellation should fail since Petitioner fails to state a claim

upon which relief may be granted.
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2. The Petition for Cancellation should fail since Registrant has expended

substantial resources promoting its UNISON mark over the years. As a result

of the Registrant’s promotional efforts, Registrant has built up and owns

valuable goodwill in its UNISON mark. Registrant has reasonably relied upon

its registration and the lack of any objection to its use of the mark UNISON.

3. Petitioner’s claims are barred as it does not have priority in the alleged mark over

Registrant.

4. Petitioner lacks standing to assert the claims in this Cancellation.

5. Petitioner’s Cancellation is barred by principles of equity and fairness, including

estoppel and/or laches.

6. Petitioner’s claims are barred by the doctrine of acquiescence.

7. This Cancellation is still in its preliminary stages, and Registrant reserves all further

Affirmative Defenses that are or may become available.

WHEREFORE, Registrant asks that the Petition for Cancellation be dismissed in its

entirety with prejudice, and that its Registration be allowed to remain on the Principal Register.

Respectfully submitted,

Dated: August 3, 2017

By: /Ben L. Wagner/_________________

Ben L. Wagner

Mintz, Levin, Cohn, Ferris,

Glovsky, and Popeo, P.C.

3580 Carmel Mountain Road, Suite 300

San Diego, CA 92130

Tel: 858-314-1512

Fax: 858-314-1501

E-mail: blwagner@mintz.com

Attorneys for Registrant

Brett Carter
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing ANSWER AND AFFIRMATIVE

DEFENSES TO PETITION FOR CANCELLATION was served by U.S. mail and e-mail,

first class, postage prepaid, on this
3rd

day of August, 2017 on the following:

AUSTIN F. BELOW

UNISON STREETWEAR

4320 HARBORD DRIVE

OAKLAND, CA 94618

UNITED STATES

austinbelow@yahoo.com

______/Shelly Gause /______

Shelly Gause

70967976v.2


