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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation
Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information
Name

FITNESS LABS NUTRITION CORPORATION

Entity

Corporation

Address

P.O. BOX 3896
TORRANCE, CA 90510
UNITED STATES

Attorney information

COREY A. DONALDSON
KOPPEL PATRICK HEYBL & PHILPOTT
2815 Townsgate Road, Suite 215
WESTLAKE VILLAGE, CA 91361
UNITED STATES
cdonaldson@koppelip.com, kkooker@koppelip.com, larnold@koppelip.com,
generalmail@koppelip.com Phone:8053730060

Citizenship

California

Registration Subject to Cancellation
Registration No

4286987

Registrant

Research Sports Nutrition, LLC
2245 W. University Dr., Suite 5
Tempe, AZ 85281
UNITED STATES

Registration date

02/05/2013

Goods/Services Subject to Cancellation
Class 005. First Use: 2011/08/22 First Use In Commerce: 2011/08/22
All goods and services in the class are cancelled, namely: Dietary and nutritional supplements containing German creatine

Grounds for Cancellation
Priority and likelihood of confusion

Trademark Act Sections 14(1) and 2(d)

Mark Cited by Petitioner as Basis for Cancellation
U.S. Application
No.

87159178

Application Date

09/01/2016

Registration Date

NONE

Foreign Priority
Date

NONE

Word Mark

GERMAN CREATINE

Design Mark

Description of
Mark

NONE

Goods/Services

Class 005. First use: First Use: 2001/12/31 First Use In Commerce: 2001/12/31
Dietary and nutritional supplements containing German creatine

Attachments

87159178#TMSN.png( bytes )
Petition to Cancel as filed.pdf(88229 bytes )
Exhibit A.pdf(173459 bytes )
Exhibit B reduced.pdf(1989181 bytes )
Exhibit C.pdf(319671 bytes )
Exhibit D.pdf(5493829 bytes )

Signature

/Corey A. Donaldson/

Name

Corey A. Donaldson

Date

06/12/2017

Docket No. 531-77-031
TRADEMARK

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
In the Matter of Trademark Registration No. 4,286,987
Mark: GERMAN CREATINE
Owner: Research Sports Nutrition, LLC
_____________________________________________________________________
)
Fitness Labs Nutrition Corporation, a
)
Cancellation No. ____________
California Corporation,
)
)
Petitioner
)
)
v.
)
)
Research Sports Nutrition, LLC, an
)
Arizona Limited Liability Company,
)
)
)
Registrant
)
)

PETITION TO CANCEL
BOX: TTAB FEE
Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

To the Trademark Trial and Appeal Board:
Fitness Labs Nutrition Corporation (“Petitioner”) is or will be damaged by the
continued registration of the mark in Int'l Class 005 on the Supplemental Register, which is set
forth in Reg. No. 4,286,987 (“the '987 Registration”) and owned by Research Sports Nutrition,
LLC (“Registrant”), and hereby requests cancellation of the same. To the best of Petitioner’s
knowledge,

a

current

email

address

for

a

representative

of

Registrant

is

rtauler@taulersmith.com, and a current email address for Registrant as shown by USPTO
records is lori.bonnell@cox.net.
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PETITION TO CANCEL

Reg. No. 4,286,987
Cancellation No. _______________

As grounds for cancellation, Petitioner, by its attorneys, avers as follows:

1.

On August 29, 2011, Registrant applied to register the GERMAN CREATINE mark in

IC 005 for “dietary and nutritional supplements” (“the GERMAN CREATINE goods”) on the
principal register. In response to an Office Action issued by the USPTO on December 16, 2011,
Registrant amended its application to the supplemental register on April 9, 2012. The '987
Registration was issued on February 5, 2013, and is attached hereto as Exhibit A.

2.

On September 1, 2016, Petitioner filed Application No. 87/159,178 (“the ‘178

Application”) for the mark GERMAN CREATINE in IC 005 for “dietary and nutritional
supplements containing German creatine.” The ‘178 Application claims continuous use in
interstate commerce of the GERMAN CREATINE mark by Petitioner since at least as early as
2001. Evidence of this use is attached as part of the ‘178 Application. The ‘178 Application is
attached hereto as Exhibit B.

3.

On information and belief, Registrant has not used the mark set forth in the '987

Registration prior to the date of first use of the GERMAN CREATINE trademark by Petitioner.
For example, the '987 Registration's listed date of first use of August 22, 2011 is over 9 years
after the date of first use listed on the ‘178 Application. On information and belief, Petitioner,
at least by its use of the GERMAN CREATINE mark in interstate commerce, established
common law trademark rights in the GERMAN CREATINE name far in advance of the
commencement of any use Registrant may have or may have had.

4.

On information and belief, Registrant’s company was not founded until 2006. A

printout from the Arizona Corporation Commission eCorp database indicating this fact is
attached hereto as Exhibit C.

5.

Petitioner has built up goodwill and consumer recognition of its GERMAN CREATINE

mark through time and effort in advertising and promotion.
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PETITION TO CANCEL

Reg. No. 4,286,987
Cancellation No. _______________

6.

Petitioner has spent significant sums in the advertisement and promotion of the goods

sold in connection with the GERMAN CREATINE mark and those listed on the '178
Application.

7.

As a result of the advertisement and promotion of Petitioner’s GERMAN CREATINE

mark, along with the high quality of the goods sold in connection with this mark, Petitioner has
acquired a valuable reputation for the GERMAN CREATINE mark.

8.

The goods covered by the '987 Registration include “dietary and nutritional

supplements containing German creatine.” The goods covered by the ‘178 Application include
“dietary and nutritional supplements containing German creatine.” Identical goods are
therefore covered by the ‘987 Registration and the ‘178 Application.
9.

Petitioner has been and will continue to be damaged by the issuance and existence of

the '987 Registration. For example, the ‘178 Application has been rejected by the USPTO due
to an alleged likelihood of confusion between the ‘178 Application and the ‘987 Registration.
A copy of this Office Action, issued on December 10, 2016, is attached hereto as Exhibit D.

10.

On information and belief, purchasers are likely to consider the goods of Registrant

sold under the '987 Registration as emanating from Petitioner, and purchase such goods as
those of Petitioner, resulting in loss of sales to Petitioner.

11.

On information and belief, concurrent use of the GERMAN CREATINE mark may

result in irreparable damage to Petitioner's reputation and goodwill if the goods sold by
Registrant are inferior, as purchasers are likely to attribute the source of Registrant's goods to
Petitioner.

12.

On information and belief, if Registrant is permitted to retain the '987 Registration

sought to be cancelled, a cloud will be placed on Petitioner's rights in and to the GERMAN
CREATINE mark and the '178 Application.
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PETITION TO CANCEL

Reg. No. 4,286,987
Cancellation No. _______________

WHEREFORE, Petitioner respectfully requests that Reg. No. 4,286,987 be cancelled
and that this Petition to Cancel be sustained in favor of Petitioner.

Respectfully submitted,
KOPPEL PATRICK HEYBL & PHILPOTT

June 12, 2017

By:

/Corey A. Donaldson/
COREY A. DONALDSON
Attorney for Petitioner

KOPPEL PATRICK HEYBL & PHILPOTT
2815 Townsgate Rd., Ste. 215
Westlake Village, CA 91361
805-373-0060
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EXHIBIT A

EXHIBIT B

Under the Paperwork Reduction Act of 1995 no persons are required to respond to a collection of information unless it displays a valid OMB control number.
PTO Form 1478 (Rev 09/2006)
OMB No. 0651-0009 (Exp 02/28/2018)

Trademark/Service Mark Application, Principal Register
Serial Number: 87159178
Filing Date: 09/01/2016

The table below presents the data as entered.
Input Field
SERIAL NUMBER

Entered
87159178

MARK INFORMATION
*MARK

GERMAN CREATINE

STANDARD CHARACTERS

YES

USPTO-GENERATED IMAGE

YES

LITERAL ELEMENT

GERMAN CREATINE

MARK STATEMENT

The mark consists of standard characters, without claim to any particular font, style, size, or
color.

REGISTER

Principal

APPLICANT INFORMATION
*OWNER OF MARK

FITNESS LABS NUTRITION CORPORATION

*STREET

P.O. Box 3896

*CITY

Torrance

*STATE
(Required for U.S. applicants)

California

*COUNTRY

United States

*ZIP/POSTAL CODE
(Required for U.S. applicants)

90510

PHONE

8053730060

FAX

8053730051

EMAIL ADDRESS

generalmail@koppelpatent.com

LEGAL ENTITY INFORMATION
TYPE

corporation

STATE/COUNTRY OF
INCORPORATION

California

GOODS AND/OR SERVICES AND BASIS INFORMATION
INTERNATIONAL CLASS

005

*IDENTIFICATION

Dietary and nutritional supplements containing German creatine

FILING BASIS

SECTION 1(a)

FIRST USE ANYWHERE DATE
FIRST USE IN COMMERCE
DATE

At least as early as 12/31/2001
At least as early as 12/31/2001

SPECIMEN FILE NAME(S)
ORIGINAL PDF FILE

SPE0-471809332-20160830220216132568_._GERMAN_CREATINE_uses_2001-2016.pdf

CONVERTED PDF FILE(S)
(11 pages)

\\TICRS\EXPORT16\IMAGEOUT16\871\591\87159178\xml1\RFA0003.JPG
\\TICRS\EXPORT16\IMAGEOUT16\871\591\87159178\xml1\RFA0004.JPG
\\TICRS\EXPORT16\IMAGEOUT16\871\591\87159178\xml1\RFA0005.JPG
\\TICRS\EXPORT16\IMAGEOUT16\871\591\87159178\xml1\RFA0006.JPG
\\TICRS\EXPORT16\IMAGEOUT16\871\591\87159178\xml1\RFA0007.JPG
\\TICRS\EXPORT16\IMAGEOUT16\871\591\87159178\xml1\RFA0008.JPG
\\TICRS\EXPORT16\IMAGEOUT16\871\591\87159178\xml1\RFA0009.JPG
\\TICRS\EXPORT16\IMAGEOUT16\871\591\87159178\xml1\RFA0010.JPG
\\TICRS\EXPORT16\IMAGEOUT16\871\591\87159178\xml1\RFA0011.JPG
\\TICRS\EXPORT16\IMAGEOUT16\871\591\87159178\xml1\RFA0012.JPG
\\TICRS\EXPORT16\IMAGEOUT16\871\591\87159178\xml1\RFA0013.JPG

SPECIMEN DESCRIPTION

Mark as used in conjunction with sale of goods via catalogue and internet website

ADDITIONAL STATEMENTS SECTION
DISCLAIMER

No claim is made to the exclusive right to use CREATINE apart from the mark as shown.

SECTION 2(f) Claim of Acquired
Distinctiveness, based on Five or More
Years' Use

The mark has become distinctive of the goods/services through the applicants substantially
exclusive and continuous use of the mark in commerce that the U.S. Congress may lawfully
regulate for at least the five years immediately before the date of this statement.

ATTORNEY INFORMATION
NAME

Corey A. Donaldson

ATTORNEY DOCKET NUMBER

531-47-029

FIRM NAME

KOPPEL PATRICK HEYBL & PHILPOTT

STREET

2815 TOWNSGATE ROAD SUITE 215

CITY

WESTLAKE VILLAGE

STATE

California

COUNTRY

United States

ZIP/POSTAL CODE

91361

PHONE

8053730060

FAX

8053730051

EMAIL ADDRESS

generalmail@koppelpatent.com

AUTHORIZED TO COMMUNICATE
VIA EMAIL

Yes

OTHER APPOINTED ATTORNEY

Jaye G. Heybl; Brian J. Philpott; Steven Patrick, Brian Fitzgerald, Gregory Boger, Eric
Figueroa, David Bancroft, Michael Ram, Anthony Orler

CORRESPONDENCE INFORMATION
NAME

Corey A. Donaldson

FIRM NAME

KOPPEL PATRICK HEYBL & PHILPOTT

STREET

2815 TOWNSGATE ROAD SUITE 215

CITY

WESTLAKE VILLAGE

STATE

California

COUNTRY

United States

ZIP/POSTAL CODE

91361

PHONE

8053730060

FAX

8053730051

*EMAIL ADDRESS

generalmail@koppelpatent.com;cdonaldson@koppelpatent.com; larnold@koppelpatent.com

*AUTHORIZED TO
COMMUNICATE VIA EMAIL

Yes

FEE INFORMATION
APPLICATION FILING OPTION

TEAS RF

NUMBER OF CLASSES

1

FEE PER CLASS

275

*TOTAL FEE DUE

275

*TOTAL FEE PAID

275

SIGNATURE INFORMATION
SIGNATURE

/daniel mcfarland/

SIGNATORY'S NAME

Daniel McFarland

SIGNATORY'S POSITION

President

SIGNATORY'S PHONE NUMBER

8053730060

DATE SIGNED

08/31/2016

Under the Paperwork Reduction Act of 1995 no persons are required to respond to a collection of information unless it displays a valid OMB control number.
PTO Form 1478 (Rev 09/2006)
OMB No. 0651-0009 (Exp 02/28/2018)

Trademark/Service Mark Application, Principal Register
Serial Number: 87159178
Filing Date: 09/01/2016

To the Commissioner for Trademarks:
MARK: GERMAN CREATINE (Standard Characters, see mark)
The literal element of the mark consists of GERMAN CREATINE.
The mark consists of standard characters, without claim to any particular font, style, size, or color.
The applicant, FITNESS LABS NUTRITION CORPORATION, a corporation of California, having an address of
P.O. Box 3896
Torrance, California 90510
United States
8053730060(phone)
8053730051(fax)
generalmail@koppelpatent.com (not authorized)
requests registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principal Register
established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended, for the following:
International Class 005: Dietary and nutritional supplements containing German creatine
In International Class 005, the mark was first used by the applicant or the applicant's related company or licensee or predecessor in interest at
least as early as 12/31/2001, and first used in commerce at least as early as 12/31/2001, and is now in use in such commerce. The applicant is
submitting one(or more) specimen(s) showing the mark as used in commerce on or in connection with any item in the class of listed
goods/services, consisting of a(n) Mark as used in conjunction with sale of goods via catalogue and internet website.
Original PDF file:
SPE0-471809332-20160830220216132568_._GERMAN_CREATINE_uses_2001-2016.pdf
Converted PDF file(s) (11 pages)
Specimen File1
Specimen File2
Specimen File3
Specimen File4
Specimen File5
Specimen File6
Specimen File7
Specimen File8
Specimen File9
Specimen File10
Specimen File11

Disclaimer
No claim is made to the exclusive right to use CREATINE apart from the mark as shown.
SECTION 2(f) Claim of Acquired Distinctiveness, based on Five or More Years' Use
The mark has become distinctive of the goods/services through the applicants substantially exclusive and continuous use of the mark in
commerce that the U.S. Congress may lawfully regulate for at least the five years immediately before the date of this statement.
The applicant's current Attorney Information:
Corey A. Donaldson and Jaye G. Heybl; Brian J. Philpott; Steven Patrick, Brian Fitzgerald, Gregory Boger, Eric Figueroa, David Bancroft,
Michael Ram, Anthony Orler of KOPPEL PATRICK HEYBL & PHILPOTT 2815 TOWNSGATE ROAD SUITE 215
WESTLAKE VILLAGE, California 91361

United States
8053730060(phone)
8053730051(fax)
generalmail@koppelpatent.com (authorized)
The attorney docket/reference number is 531-47-029.
The applicant's current Correspondence Information:
Corey A. Donaldson
KOPPEL PATRICK HEYBL & PHILPOTT
2815 TOWNSGATE ROAD SUITE 215
WESTLAKE VILLAGE, California 91361
8053730060(phone)
8053730051(fax)
generalmail@koppelpatent.com;cdonaldson@koppelpatent.com; larnold@koppelpatent.com (authorized)
E-mail Authorization: I authorize the USPTO to send e-mail correspondence concerning the application to the applicant or applicant's attorney
at the e-mail address provided above. I understand that a valid e-mail address must be maintained and that the applicant or the applicant's
attorney must file the relevant subsequent application-related submissions via the Trademark Electronic Application System (TEAS). Failure to
do so will result in an additional processing fee of $50 per international class of goods/services.
A fee payment in the amount of $275 has been submitted with the application, representing payment for 1 class(es).
Declaration
The signatory believes that: if the applicant is filing the application under 15 U.S.C. § 1051(a), the applicant is the owner of the
trademark/service mark sought to be registered; the applicant is using the mark in commerce on or in connection with the goods/services in the
application; the specimen(s) shows the mark as used on or in connection with the goods/services in the application; and/or if the applicant filed
an application under 15 U.S.C. § 1051(b), § 1126(d), and/or § 1126(e), the applicant is entitled to use the mark in commerce; the applicant has a
bona fide intention, and is entitled, to use the mark in commerce on or in connection with the goods/services in the application. The signatory
believes that to the best of the signatory's knowledge and belief, no other persons, except, if applicable, concurrent users, have the right to use the
mark in commerce, either in the identical form or in such near resemblance as to be likely, when used on or in connection with the goods/services
of such other persons, to cause confusion or mistake, or to deceive. The signatory being warned that willful false statements and the like are
punishable by fine or imprisonment, or both, under 18 U.S.C. § 1001, and that such willful false statements and the like may jeopardize the
validity of the application or any registration resulting therefrom, declares that all statements made of his/her own knowledge are true and all
statements made on information and belief are believed to be true.
Declaration Signature
Signature: /daniel mcfarland/ Date: 08/31/2016
Signatory's Name: Daniel McFarland
Signatory's Position: President
RAM Sale Number: 87159178
RAM Accounting Date: 09/02/2016
Serial Number: 87159178
Internet Transmission Date: Thu Sep 01 23:18:06 EDT 2016
TEAS Stamp: USPTO/BAS-XX.XXX.XX.XX-20160901231806611
871-87159178-5504846936f1a8cc7c6239e504b
35df71e6f79691deab5264384de2878be1cf8e2f
-CC-6525-20160830220216132568

EXHIBIT C

- Arizona Corporation Commission eCorp
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http://ecorp.azcc.gov/Details/Corp?corpId=L13124980

6/12/17, 10:55 AM

- Arizona Corporation Commission eCorp
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http://ecorp.azcc.gov/Details/Corp?corpId=L13124980

6/12/17, 10:55 AM

- Arizona Corporation Commission eCorp
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http://ecorp.azcc.gov/Details/Corp?corpId=L13124980
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EXHIBIT D

To:

FITNESS LABS NUTRITION CORPORATION (generalmail@koppelpatent.com)

Subject:

U.S. TRADEMARK APPLICATION NO. 87159178 - GERMAN CREATINE - 531-47-029

Sent:

12/10/2016 6:50:57 PM

Sent As:

ECOM111@USPTO.GOV

Attachments:

Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10
Attachment - 11
Attachment - 12
Attachment - 13
Attachment - 14
Attachment - 15
Attachment - 16
Attachment - 17
Attachment - 18
UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 87159178

MARK: GERMAN CREATINE

*87159178*

CORRESPONDENT ADDRESS:
COREY A. DONALDSON

CLICK HERE TO RESPOND TO THIS LETTER:

KOPPEL PATRICK HEYBL & PHILPOTT

http://www.uspto.gov/trademarks/teas/response_forms.jsp

2815 TOWNSGATE ROAD SUITE 215
WESTLAKE VILLAGE, CA 91361

VIEW YOUR APPLICATION FILE

APPLICANT: FITNESS LABS NUTRITION CORPORATION

CORRESPONDENT’S REFERENCE/DOCKET NO :
531-47-029
CORRESPONDENT E-MAIL ADDRESS:
generalmail@koppelpatent.com

OFFICE ACTION

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO MUST RECEIVE APPLICANT’S
COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE BELOW.

ISSUE/MAILING DATE: 12/10/2016

The referenced application has been reviewed by the assigned trademark examining attorney. Applicant must respond timely and completely to
the issue(s) below. 15 U.S.C. §1062(b); 37 C.F.R. §§2.62(a), 2.65(a); TMEP §§711, 718.03.

Refusal – Likelihood of Confusion

Registration of the applied-for mark is refused because of a likelihood of confusion with the mark in U.S. Registration No. 4286987. Trademark
Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq. See the enclosed registration.

Applicant seeks to register the mark GERMAN CREATINE for Dietary and nutritional supplements. The registered mark is GERMAN
CREATINE for Dietary and nutritional supplements.

Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark that it is likely a potential consumer
would be confused, mistaken, or deceived as to the source of the goods and/or services of the applicant and registrant. See 15 U.S.C. §1052(d).
A determination of likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors set forth in In re E. I. du Pont de
Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973) aid in this determination. Citigroup Inc. v. Capital City Bank Grp.,
Inc., 637 F.3d 1344, 1349, 98 USPQ2d 1253, 1256 (Fed. Cir. 2011) (citing On-Line Careline, Inc. v. Am. Online, Inc., 229 F.3d 1080, 1085, 56
USPQ2d 1471, 1474 (Fed. Cir. 2000)). Not all the du Pont factors, however, are necessarily relevant or of equal weight, and any one of the
factors may control in a given case, depending upon the evidence of record. Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d at 1355, 98
USPQ2d at 1260; In re Majestic Distilling Co., 315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont de
Nemours & Co., 476 F.2d at 1361-62, 177 USPQ at 567.

In this case, the following factors are the most relevant: similarity of the marks, similarity and nature of the goods and/or services, and
similarity of the trade channels of the goods and/or services. See In re Viterra Inc., 671 F.3d 1358, 1361-62, 101 USPQ2d 1905, 1908 (Fed. Cir.
2012); In re Dakin’s Miniatures Inc. , 59 USPQ2d 1593, 1595-96 (TTAB 1999); TMEP §§1207.01 et seq.

Similarity Of The Marks

The registered mark is GERMAN CREATINE. Applicant’s mark is GERMAN CREATINE. The marks are identical in sound, appearance,
connotation and commercial impression. Where the marks of the respective parties are identical or virtually identical, as in this case, the degree
of similarity or relatedness between the goods and/or services needed to support a finding of likelihood of confusion declines. See In re
i.am.symbolic, llc, 116 USPQ2d 1406, 1411 (TTAB 2015) (citing In re Shell Oil Co., 992 F.2d 1204, 1207, 26 USPQ2d 1687, 1689 (Fed. Cir.
1993)); TMEP §1207.01(a). In this case the goods are identical.

Similarity Of Goods/Services And Channels Of Trade

The goods and/or services of the parties need not be identical or even competitive to find a likelihood of confusion. See On-line Careline Inc. v.

Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000); Recot, Inc. v. Becton, 214 F.3d 1322, 1329, 54 USPQ2d 1894,
1898 (Fed. Cir. 2000) (“[E]ven if the goods in question are different from, and thus not related to, one another in kind, the same goods can be
related in the mind of the consuming public as to the origin of the goods.”); TMEP §1207.01(a)(i).

The respective goods and/or services need only be “related in some manner and/or if the circumstances surrounding their marketing [be] such
that they could give rise to the mistaken belief that [the goods and/or services] emanate from the same source.” Coach Servs., Inc. v. Triumph
Learning LLC, 668 F.3d 1356, 1369, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715, 1724
(TTAB 2007)); Gen. Mills Inc. v. Fage Dairy Processing Indus. SA, 100 USPQ2d 1584, 1597 (TTAB 2011); TMEP §1207.01(a)(i).

Registrant’s goods are dietary and nutritional supplements. Applicant’s goods are dietary and nutritional supplements. The goods are identical,
so they appeal to the same consumers and flow through the same channels of trade.

For the foregoing reasons, registration is refused under Trademark Act Section 2(d).

Applicant should note the following additional ground for refusal.

Section 2(e)(2) Refusal - Geographically Descriptive
Registration is refused because the applied-for mark is primarily geographically descriptive of the origin of applicant’s goods and/or services.
Trademark Act Section 2(e)(2), 15 U.S.C. §1052(e)(2); see TMEP §§1210, 1210.01(a).

Applicant seeks to register the mark GERMAN CREATINE with a disclaimer of CREATINE for dietary supplements. GERMAN refers to
things from Germany. The specimen of record states that the goods are from Germany:

“Highest quality creatine from Germany! Red-hot prices on the best you can buy, premium quality 99% purse creatine from Germany.
Contains only Creapure brand creatine monohydrate from SKW Trostberg AG, Germany.” See Page 4 of the application.

“Our creatine is made by a large pharmaceutical company in Germany…” See Page 5 of the application.

Applicant’s mark is comprised of geographic and generic terms. The combination of those terms does not create a separate commercial
impression sufficient to obviate a refusal under Trademark Act Section 2(e)(2). The mark merely conveys the fundamental nature of the goods
and the place from which they originate.

For the foregoing reasons, registration is refused under Trademark Act Section 2(e)(2).

Although applicant’s mark has been refused registration, applicant may respond to the refusal(s) by submitting evidence and arguments in
support of registration.

Applicant May Own Cited Registration

If the mark in the cited registration has been assigned to applicant, applicant may provide evidence of ownership of the mark by satisfying one of
the following:

(1)

Record the assignment with the USPTO’s Assignment Recordation Branch (ownership transfer documents such as assignments
can be filed online at http://etas.uspto.gov) and promptly notify the trademark examining attorney that the assignment has been
duly recorded.

(2)

Submit copies of documents evidencing the chain of title.

(3)

Submit the following statement, verified with an affidavit or signed declaration under 37 C.F.R. §2.20: “Applicant is the owner
of U.S. Registration No. 4286987.” To provide this statement using the Trademark Electronic Application System
(TEAS), use the “ Response to Office Action” form; answer “yes” to wizard questions #3 and #10; then, continuing on to the
next portion of the form, in the “Additional Statement(s)” section, find “Active Prior Registration(s)” and insert the U.S.
registration numbers in the data fields; and follow the instructions within the form for signing. The form must be signed twice; a
signature is required both in the “Declaration Signature” section and in the “Response Signature” section.

TMEP §812.01; see 15 U.S.C. §1060; 37 C.F.R. §§2.193(e)(1), 3.25, 3.73(a)-(b); TMEP §502.02(a).

Recording a document with the Assignment Recordation Branch does not constitute a response to an Office action. TMEP §503.01(d).

If applicant responds to the refusal(s), applicant must also respond to the requirement(s) set forth below.

Claim of Acquired Distinctiveness Rejected

Applicant asserted a claim of acquired distinctiveness under Trademark Act Section 2(f) based on applicant’s use of the mark in commerce with
applicant’s goods and/or services for five years prior to the date on which the claim is made. See 15 U.S.C. §1052(f). However, as the
specimen of record demonstrates, the allegation of five years’ use is insufficient to show acquired distinctiveness because the applied-for mark
is highly descriptive of applicant’s goods and/or services. See Alacatraz Media Inc. v. Chesapeake Marine Tours Inc., 107 USPQ2d 1750, 1765
(TTAB 2013) (citing In re Kalmbach Publ’g Co., 14 USPQ2d 1490, 1492 (TTAB 1989)); TMEP §1212.05(a). Applicant may respond by
providing additional evidence of acquired distinctiveness.

When asserting a Section 2(f) claim, the burden of proving that a mark has acquired distinctiveness is on the applicant. Yamaha Int’l Corp. v.
Yoshino Gakki Co., 840 F.2d 1572, 1576, 1578-79, 6 USPQ2d 1001, 1004, 1006 (Fed. Cir. 1988); In re Meyer & Wenthe, Inc., 267 F.2d 945,
949, 122 USPQ 372, 374-75 (C.C.P.A. 1959); TMEP §1212.01. An applicant must establish that the purchasing public has come to view the
proposed mark as an indicator of origin. See TMEP §1212.

In the present case, applicant’s claim of acquired distinctiveness based on five years’ use in commerce is insufficient to show acquired
distinctiveness of the applied-for mark because it leaves nothing to the imagination. No complicated thought process is required to figure out the
exact nature of the goods and the place from which they emanate. Applicant has a particularly high burden to prove acquired distinctiveness in
this case.

To support the claim of acquired distinctiveness, applicant may respond by submitting additional evidence. See TMEP §1212.02(g). Such
evidence may include affidavits or declarations of long-term use in commerce; specific dollar sales under the mark; advertising expenditures;
samples of typical advertising; and letters, affidavits, or declarations in which consumers and/or dealers assert recognition of the mark as an
indicator of source. See 37 C.F.R. §2.41(a)(3); In re Ideal Indus., Inc., 508 F.2d 1336, 1339-40, 184 USPQ 487, 489-90 (C.C.P.A. 1975); In re
Capital Formation Counselors, Inc., 219 USPQ 916, 919 (TTAB 1983); TMEP §§1212.06 et seq.

The following factors are generally considered when determining whether a proposed mark has acquired distinctiveness: length and exclusivity
of use of the mark in the United States by applicant; the type, expense, and amount of advertising of the mark in the United States; applicant’s
sales success; unsolicited media coverage; and consumer studies (linking the name to the source). See In re Koninklijke Philips Elecs. N.V., 112
USPQ2d 1177, 1180 (TTAB 2014) (citing In re Steelbuilding.com, 415 F.3d 1293, 1300, 75 USPQ2d 1420, 1424 (Fed. Cir. 2005)). A showing
of acquired distinctiveness need not consider all of these factors, and no single factor is determinative. In re Steelbuilding.com, 415 F.3d at 1300,
75 USPQ2d at 1424; see TMEP §§1212.06 et seq. The USPTO decides each case on its own merits. See TMEP §1212.06.

If applicant cannot submit additional evidence to support the claim of acquired distinctiveness, applicant may respond to the refusal by arguing
in support of registration and/or amending the application to seek registration on the Supplemental Register. See 15 U.S.C. §1091(a); 37 C.F.R.
§§2.47, 2.75(a); TMEP §§801.02(b), 816. If applicant amends the application to the Supplemental Register, applicant is not precluded from
submitting evidence and arguments against this refusal. TMEP §816.04.

Response Guidelines

For this application to proceed further, applicant must explicitly address each refusal and/or requirement raised in this Office action. If the action
includes a refusal, applicant may provide arguments and/or evidence as to why the refusal should be withdrawn and the mark should register.
Applicant may also have other options for responding to a refusal and should consider such options carefully. To respond to requirements and
certain refusal response options, applicant should set forth in writing the required changes or statements. For more information and
general tips on responding to USPTO Office actions, response options, and how to file a response online, see “ Responding to Office Actions” on
the USPTO’s website.

If applicant does not respond to this Office action within six months of the issue/mailing date, or responds by expressly abandoning the
application, the application process will end and the trademark will fail to register. See 15 U.S.C. §1062(b); 37 C.F.R. §§2.65(a), 2.68(a); TMEP
§§718.01, 718.02. Additionally, the USPTO will not refund the application filing fee, which is a required processing fee. See 37 C.F.R.
§§2.6(a)(1)(i)-(iv), 2.209(a); TMEP §405.04.

Where the application has been abandoned for failure to respond to an Office action, applicant’s only option would be to file a timely petition to
revive the application, which, if granted, would allow the application to return to active status. See 37 C.F.R. §2.66; TMEP §1714. There is a
$100 fee for such petitions. See 37 C.F.R. §§2.6, 2.66(b)(1).

Applicant should include the following information on all correspondence with the Office: (1) the name and law office number of the trademark
examining attorney, (2) the serial number and filing date of the application, (3) the date of issuance of this Office action, (4) applicant’s name,
address, telephone number and e-mail address (if applicable), and (5) the mark. 37 C.F.R. §2.194(b)(1); TMEP §302.03(a).

If applicant has questions regarding this Office action, please telephone the assigned trademark examining attorney. All relevant e-mail
communications will be placed in the official application record; however, an e-mail communication will not be accepted as a response to this
Office action and will not extend the deadline for filing a proper response. See 37 C.F.R. §2.191; TMEP §§304.01-.02, 709.04-.05. Further,
although the trademark examining attorney may provide additional explanation pertaining to the refusal(s) and/or requirement(s) in this Office
action, the trademark examining attorney may not provide legal advice or statements about applicant’s rights. See TMEP §§705.02, 709.06.
Any arguments regarding the content of this Office action should be made in writing, as those discussions should be of record.

TEAS PLUS OR TEAS REDUCED FEE (TEAS RF) APPLICANTS – TO MAINTAIN LOWER FEE, ADDITIONAL
REQUIREMENTS MUST BE MET, INCLUDING SUBMITTING DOCUMENTS ONLINE: Applicants who filed their application
online using the lower-fee TEAS Plus or TEAS RF application form must (1) file certain documents online using TEAS, including responses to
Office actions (see TMEP §§819.02(b), 820.02(b) for a complete list of these documents); (2) maintain a valid e-mail correspondence address;
and (3) agree to receive correspondence from the USPTO by e-mail throughout the prosecution of the application. See 37 C.F.R. §§2.22(b),
2.23(b); TMEP §§819, 820. TEAS Plus or TEAS RF applicants who do not meet these requirements must submit an additional processing fee of
$50 per international class of goods and/or services. 37 C.F.R. §§2.6(a)(1)(v), 2.22(c), 2.23(c); TMEP §§819.04, 820.04. However, in certain
situations, TEAS Plus or TEAS RF applicants may respond to an Office action by authorizing an examiner’s amendment by telephone or email without incurring this additional fee.

/Tracy Whittaker-Brown, Esq./
Examining Attorney, Law Office 111
U.S. Patent & Trademark Office
Tracy.Whittaker-Brown@uspto.gov
571-272-9397

TO RESPOND TO THIS LETTER: Go to http://www.uspto.gov/trademarks/teas/response_forms.jsp. Please wait 48-72 hours from the
issue/mailing date before using the Trademark Electronic Application System (TEAS), to allow for necessary system updates of the application.
For technical assistance with online forms, e-mail TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned
trademark examining attorney. E-mail communications will not be accepted as responses to Office actions; therefore, do not respond to
this Office action by e-mail.

All informal e-mail communications relevant to this application will be placed in the official application record.
WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant or someone with legal authority to bind an
applicant (i.e., a corporate officer, a general partner, all joint applicants). If an applicant is represented by an attorney, the attorney must sign the
response.

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does not miss crucial deadlines or official
notices, check the status of the application every three to four months using the Trademark Status and Document Retrieval (TSDR) system at
http://tsdr.uspto.gov/. Please keep a copy of the TSDR status screen. If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-9199. For more information on checking
status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at http://www.uspto.gov/trademarks/teas/correspondence.jsp.

To:

FITNESS LABS NUTRITION CORPORATION (generalmail@koppelpatent.com)

Subject:

U.S. TRADEMARK APPLICATION NO. 87159178 - GERMAN CREATINE - 531-47-029

Sent:

12/10/2016 6:51:00 PM

Sent As:

ECOM111@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION
USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED
ON 12/10/2016 FOR U.S. APPLICATION SERIAL NO. 87159178
Please follow the instructions below:

(1) TO READ THE LETTER: Click on this link or go to http://tsdr.uspto.gov, enter the U.S. application serial number, and click on
“Documents.”

The Office action may not be immediately viewable, to allow for necessary system updates of the application, but will be available within 24
hours of this e-mail notification.

(2) TIMELY RESPONSE IS REQUIRED: Please carefully review the Office action to determine (1) how to respond, and (2) the applicable
response time period. Your response deadline will be calculated from 12/10/2016 (or sooner if specified in the Office action). For information
regarding response time periods, see http://www.uspto.gov/trademarks/process/status/responsetime.jsp.

Do NOT hit “Reply” to this e-mail notification, or otherwise e-mail your response because the USPTO does NOT accept e-mails as
responses to Office actions. Instead, the USPTO recommends that you respond online using the Trademark Electronic Application System
(TEAS) response form located at http://www.uspto.gov/trademarks/teas/response_forms.jsp.

(3) QUESTIONS: For questions about the contents of the Office action itself, please contact the assigned trademark examining attorney. For
technical assistance in accessing or viewing the Office action in the Trademark Status and Document Retrieval (TSDR) system, please e-mail
TSDR@uspto.gov.

WARNING
Failure to file the required response by the applicable response deadline will result in the ABANDONMENT of your application. For
more information regarding abandonment, see http://www.uspto.gov/trademarks/basics/abandon.jsp.

PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION: Private companies not associated with the USPTO are
using information provided in trademark applications to mail or e-mail trademark-related solicitations. These companies often use names that
closely resemble the USPTO and their solicitations may look like an official government document. Many solicitations require that you pay

“fees.”

Please carefully review all correspondence you receive regarding this application to make sure that you are responding to an official document
from the USPTO rather than a private company solicitation. All official USPTO correspondence will be mailed only from the “United States
Patent and Trademark Office” in Alexandria, VA; or sent by e-mail from the domain “@uspto.gov.” For more information on how to handle
private company solicitations, see http://www.uspto.gov/trademarks/solicitation_warnings.jsp.

