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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation
Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information
Name

Salbro Bottle Inc.

Entity

Corporation

Address

350 Vaughan Valley Blvd.
Woodbridge, ON L4H 3C3
CANADA

Attorney information

Rebecca Liebowitz
Venable LLP
P.O. Box 34385
Washington, DC 20043-9998
UNITED STATES
trademarkdocket@venable.com, rliebowitz@venable.com,
mkent@venable.com, cmitros@venable.com Phone:2023444976

Citizenship

Canada

Registration Subject to Cancellation
Registration No

1605584

Registration date

Registrant

HILLSIDE PLASTICS, INC.
262 MILLERS FALLS ROAD
TURNERS FALLS, MA 013760490
UNITED STATES

07/10/1990

Goods/Services Subject to Cancellation
Class 020. First Use: 1980/10/00 First Use In Commerce: 1980/10/00
All goods and services in the class are cancelled, namely: BLOW-MOLDED PLASTIC JUGS FOR
COMMERCIALUSE, SOLD EMPTY

Grounds for Cancellation
The mark comprises matter that, as a whole, is
functional

Trademark Act Sections 14(1) and 2(e)(5), or
Section 23 if on Supplemental Register

Attachments

Jug Design petition for cancellation.pdf(241861 bytes )
Exhibits - Petition to Cancel Reg. No. 1605584.pdf(5129405 bytes )

Signature

/Rebecca Liebowitz/
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Rebecca Liebowitz

Date

03/31/2017

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
____________________________________
)
SALBRO BOTTLE INC.
)
)
Petitioner,
)
Cancellation No. ______________________
)
v.
)
)
HILLSIDE PLASTICS, INC.
)
)
Mark:
Registrant.
)
Registration No. 1605584
)
____________________________________
Attorney’s Reference: 135713-413282
Commissioner for Trademarks
P.O. Box 1451
Alexandria, Virginia 22313-1451
ATTN:

BOX TTAB – FEE
PETITION TO CANCEL REGISTRATION NO. 1605584

Salbro Bottle Inc. (“Salbro”), a corporation organized under the laws of Canada and with
an address at 350 Vaughan Valley Blvd., Woodbridge, ON L4H 3C3, Canada, (“Petitioner”)
believes that it is and will be damaged by Registration No. 1605584 and hereby petitions to cancel
the same.
As grounds for this Petition, it is alleged:
1. Petitioner is engaged in the business of manufacturing bottles for the food and beverage
industry.
2. Petitioner has advertised for sale a molded jug product.
3. Registrant Hillside Plastics, Inc. (“Hillside”) is a Massachusetts corporation having a
mailing address at 262 Millers Falls Road, Turners Falls, MA 01376-0490.

4. Hillside has asserted through demand letters trademark infringement against Petitioner
for its advertising of a molded jug product.
5. On July 10, 1990, Hillside was granted United States Trademark Registration No.
1605584 by the United States Patent and Trademark office for the mark depicted below
(the “Registered Mark”):

6. In its application, Registrant stated “the mark is comprised of the design of the jug…”
7. The description of the Registered Mark is: “The drawing is lined for the colors silver or
gray; the lining of the jug cap is claimed as a feature of the mark.”
8. The Registered Mark covers “blow-molded plastic jugs for commercial use, sold
empty” in International Class 20.
9. In its application, Registrant claimed the mark had acquired distinctiveness.
10. In an Office Action dated September 13, 1989, the Trademark Office refused
registration on the grounds the mark was functional.
11. In response to the Office Action, on November 30, 1989, Hillside furnished to the
USPTO advertisements and customer letters as proof of the Registered Mark’s
distinctiveness.
12. The following is an excerpt from Hillside’s customer letters that were submitted by
Registrant during the prosecution of the application:


Sugarhill Advertisement (Exhibit A): “Attractive & Easy to Fill”
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Letter from Anthony A. Balzano (Exhibit B): “It also is a presentable item for
the kitchen table in that it pours well and can be easily cleaned.”

13. The excerpts from Hillside’s customer letters listed in ¶12 show that the shape of the
bottle is functional because it may be easily filled, cleaned and poured.
14. The following are excerpts from Hillside’s customer letters that were submitted by
Registrant during the prosecution of the application:


Letter from Russell M. Davenport (Exhibit C): “… with an apparent protrusion
opposite the handle resembling a spout.”



Letter from Debbie Richards (Exhibit D): “We would like to thank you for
having a very distinguishing feature on your ‘Sugarhill’ Maple Syup Jugs. A
pouring spout. Of the three (3) different plastic maple syrup jugs that we sell,
there is no doubt which one our customer wants when they request ‘The one
with the pour spout.’”



Letter from John R. Logan (Exhibit E): “. . . the basic design of the Sugar Hill
jug, with its distinctive and graceful elongated shape and pouring nose/lip …”



Letter from Gary Gaudette (Exhibit F): “We have handled your container for the
past ten years or so and can easily differentiate the Sugarhill container from
others on the market by its’ color and unique pouring spout design. One other
thing that I might mention, Greg, is that we have had customers specify your
container by asking for the plastic jug with the pouring spout.”



Letter from Karin Cook (Exhibit G): “Compared to other jugs on the market it is
higher, and with a spout shape, gives the sense of pouring more easily.”
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Letter from Frank Schambach (Exhibit H): “The Sugarhill Jug with the spout
type of opening looks different from any of the other plastic jugs being
manufactured today . . .”

15. The excerpts from Hillside’s customer letters listed in ¶14 show that the protrusion near
the top of the bottle is functional because it serves to appear as a pouring spout.
16. The following is an excerpt from Hillside’s customer letters that were submitted by
Registrant during the prosecution of the application:


Letter from Kenneth E. Bascom (Exhibit I): “We also have found the handles
on your jugs to be better positioned than those of some other jugs – ones
fingers fit easily into them, allowing for faster handling when packing them
by the hundreds!”

17. The excerpt from Hillside’s customer letter listed in ¶16 show the handle of the bottle is
functional because of its positioning and space for fingers.
18. The following are excerpts from Hillside’s customer letters that were submitted by
Registrant during the prosecution of the application:


Letter from August and Irene Anderson (Exhibit J): “The container features
the look of a pitcher which is an acceptable container for table use.”



Letter from Mrs. Robert L. Barlow (Exhibit K): “When we first started using
your jug, the first thing our customers said was, ‘Oh you have a new jug, I like
it, looks like a pitcher, looks taller, that is neat.”



Letter from Eric P. Lande (Exhibit L): “At the trade shows we have attended as
participants we receive many comments … that they resemble a ‘real’ jug,
that they have the look of porcelain, and that they are very durable.”
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19. The excerpts from Hillside’s customer letters listed in ¶18 show that the appearance of
the bottle is functional because customers find that it resembles a porcelain pitcher or
other piece of tableware.
20. The following are excerpts from Hillside’s customer letters that were submitted by
Registrant during the prosecution of the application:


Letter from August and Irene Anderson (Exhibit J): “The color combinations
are authentic [to maple syrup jugs] and do an excellent job in helping us market
our maple syrup.”



Letter from Ivan R. Puffenbarger (Exhibit M): “I, as well as other maple syrup
producers in our area, especially like the following qualities of your jugs: The
Eye-Catching Color…”



Letter from Barbara P. Kinnan (Exhibit N): “Several years ago the Potter-Tioga
Maple Producers’ Association decided to change syrup container providers.
They evaluated all plastic jugs available and decided that the Sugar Hill jug met
all their criteria. A part of that decision was based on quality, design, color and
attractive appearance.



Letter from Frank Schambach (Exhibit H): “When we started making maple
syrup as a producer in the late 70’s, we used a competitive jug and then when
we learned about Sugarhill, we switched over and that was because we liked
the looks of the jug much better than the one we were using.”



Letter from Pearl + Sons Farm (Exhibit O): “[Customers] like the shape and
the color of them very much.”
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21. The excerpts from Hillside’s customer letters listed in ¶20 show that the color and
appearance of the bottle is functional because customers find it appealing, giving the
design a competitive advantage.
22. The evidence submitted by Registrant together with the application touts the utilitarian
advantages of the design.
23. Based on Registrant’s own evidence submitted with its application, the jug design
depicted in Registration No. 1605584 is functional.
24. Registrant’s jug is a common basic shape.
25. The handle, protrusion, color and overall shape and appearance of Registrant’s jug is
functional.
26. Registrant’s lined cap is functional.
27. Registrant’s lined cap facilitates easier opening.
28. The Registered Mark, consisting of a jug design with a body, handle, neck, lip and cap
with lining, is functional and therefore not entitled to protection as a registered mark
under 15 U.S.C. § 1052(e)(5).
29. Registrant’s registration is a source of damage and injury to the Petitioner.
WHEREFORE, Petitioner prays that Registration No. 1605584 be cancelled, and that this
Petition for Cancellation be sustained in favor of the Petitioner.
Authorization is granted to charge the filing fee of $400.00 (Class 20) to Deposit Account
No. 22-0261 and notify the undersigned accordingly.
Please conduct all correspondence in this matter with the undersigned at the below address.
Respectfully submitted,

Date: March 31, 2017
Rebecca Liebowitz
Meaghan Kent
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Catherine Mitros
Venable LLP
P.O. Box 34385
Washington, D.C. 20048-9998
Telephone: 202-344-4976
Facsimile: 202-344-8300
Attorneys for Petitioner
trademarkdocket@venable.com,
rliebowitz@venable.com, mkent@venable.com,
cmitros@venable.com
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