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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration Serial No. 4,099,565

--- mmmmeee X
Michael Spitzbarth,
Petitioner, Cancellation No.
92064261
..VS_
JOHN GROAT
D/B/A HOLY SHIRT!,
Registrant.
2t e s o e o e i P P e S . . o i 0 0 B B P e ——— - —-—X

REGISTRANT’S MOTION FOR SUMMARY JUDGMENT AND
SUPPORTING MEMORANDUM

Registrant, John Groat, (hereinafter “Groat”) submits this Motion For

Summary Judgment And Supporting Memorandum. The Motion is based on

Petitioner’s lack of standing. The Supporting Memorandum will demonstrate that

there is no genuine dispute as to any material fact and that Groat is entitled to

judgment in his favor as a matter of law.

Supporting Memorandum

A. Overview of Argument

Petitioner alleges in paragraph 6 of his Petition to Cancel that “Petitioner has

been or will continue to be damaged by the existence of Registration No. 4009565,

at least for the reason that the Registration No. 4009565 has blocked Petitioner’s
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registration.” No other reason for bringing the Petition is stated in the Petition to
Cancel. As Petitioner explains in paragraphs 2 and 3 of the Petition to Cancel,
Petitioner is referring to a rejection of his application serial no. 79/181,001 filed on
October 23, 2015 due to the Examining Attorney’s finding of a likelihood of
confusion with Groat’s registration sought to be cancelled in these proceedings.
Petitioner’s application was filed on the basis of Section 66(a) of the
Lanham Act, and no other basis. The application does not even purport to be based
on any use of the trademark in the United States. Section 66(a) requires that the
applicant declare a bona fide intention to use the trademark in commerce in the
United States. Petitioner’s disclosures and discovery responses reveal that
Petitioner has no testimony and no documents evidencing any such intention
whatsoever, whether bona fide or not, to use its trademark in the United States
other than the simple filing of his application. The CAFC and the TTAB have
repeatedly ruled that as a matter of law such facts do not satisfy the statutory
requirement of a bona fide intention to use and that such facts are insufficient to
support the validity of an application founded on an intention to use the trademark
in the United States. Thus, the registration-at-issue in these proceedings has not
“blocked” the registration of Petitioner’s application, since that application is
invalid and cannot (legitimately) issue to registration for reasons having nothing to

do with the registration-at-issue.



Petitioner’s application is void ab initio, and accordingly the rejection of that
application due to the registration-at-issue fails to provide the support necessary for
the legal standing to bring the instant Petition to Cancel. Therefore, the Petition
should be denied.

B. The Legal Standard For Granting Summary Judgment

Summary judgment is an appropriate method of disposing of cases in which
there is no genuine dispute as to any material fact, thus leaving the case to be
resolved as a matter of law. See Fed. R. Civ. P. 56(a). The party moving for
summary judgment has the initial burden of demonstrating that there is no genuine
dispute of material fact remaining for trial and that it is entitled to judgment as a
matter of law. See Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317,
322 (1987).

In considering the propriety of summary judgment, all evidence must be
viewed in a light favorable to the nonmovant, in this case Petitioner, and all
justifiable inferences are to be drawn in the nonmovant’s favor. Opryland USA
Inc. v. The Great American Music Show, Inc., 970 F.2d 847, 850, 23 USPQ2d
1471, 1472 (Fed. Cir. 1992). The Board may not resolve issues of material fact; it
may only ascertain whether such issues are present. See Lloyd’s Food Products

Inc. v. Eli’s Inc., 987 F.2d 766, 767, 25 USPQ2d 2027, 2029 (Fed. Cir. 1993);



Opryland USA, 970 F.2d at 850, 23 USPQ2d at 1472; Olde Tyme Foods Inc. v.
Roundy’s Inc., 961 F.2d 200, 202, 22 USPQ2d 1542, 1544 (Fed. Cir. 1992).

When the moving party’s motion is supported by evidence sufficient to
indicate that there is no genuine dispute of material fact, and that the moving party
is entitled to judgment, the burden shifts to the nonmoving party to demonstrate the
existence of specific genuinely-disputed facts that must be resolved at trial.
Enbridge, 92 USPQ2d at 1540. The nonmoving party may not rest on the mere
allegations of its pleadings and assertions of counsel, but must designate specific
portions of the record or produce additional evidence showing the existence of a
genuine dispute as to a material fact for trial. See Fed. R. Civ. P. 56(c); Celotex,
477 U.S. at 324. In general, to establish the existence of disputed facts requiring
trial, the nonmoving party “must point to an evidentiary conflict created on the
record at least by a counterstatement of facts set forth in detail in an affidavit by a
knowledgeable affiant.” Octocom Systems Inc. v. Houston Computer Services Inc.,
918 F.2d 937, 941, 16 USPQ2d 1783, 1786 (Fed. Cir. 1990).

C. The Factual Background

Petitioner, Michael Spitzbarth, (hereinafter Spitzbarth”) is an individual
residing in Germany. See Paragraphs 3 and 4 and Exhibits A and B of the
Declaration of Robert E. Purcell in Support of Registrant’s Motion For Summary

Judgment being filed concurrently herewith. (hereinafter referred to as “REP
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Decl.”). On October 23, 2015, Spitzbarth filed an application to register the
trademark “BLEED” for goods in International Classes 16, 25, and 26. Id. With
regard to the goods in Class 25, the goods were specifically listed as “Clothing;
footwear; headgear”. Id. The application was accorded serial number 79/181,001.
Id. The sole basis for filing the application was Section 66(a) of the Lanham Act.
ld

In an Office Action dated February 19, 2016, the Examining Attorney
rejected the application under Section 2(d) of the Lanham Act on the basis of a
likelihood of confusion with Groat’s registered trademark, Registration No.
4,099,565, that is the subject of the instant proceedings. REP Decl. at § 5, Ex. C.
In particular, the Examining Attorney based the rejection on the goods recited in
Class 25 of Spitzbarth’s application in view of the goods “Short-sleeved or long-
sleeved t-shirts” also in Class 25 listed in Groat’s registration. See the bottom of
page 2 of the Office Action under the subheading “RELATEDNESS OF THE
GOODS”. Id.

Spitzbarth filed a Response to Office Action dated August 18, 2016 advising
the Examining Attorney that he had filed a petition to cancel Groat’s registration
on that same date. REP Decl. at § 6. Indeed, the Petition to Cancel in this
proceeding was filed on that same date. REP Decl. at § 8, Ex. E. On September

29, 2016, the Examining Attorney issued a Suspension Notice whereby further
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activity in connection with Spitzbarth’s application was suspended pending the
resolution of this proceeding. REP Decl. at § 7, Ex. D.

Petitioner alleges in paragraph 6 of his Petition to Cancel that “Petitioner has
been or will continue to be damaged by the existence of Registration No. 4009565,
at least for the reason that the Registration No. 4009565 has blocked Petitioner’s
registration.” REP Decl. at § 8, Ex. E. No other reason for bringing the Petition is
stated in the Petition to Cancel. Id. As Petitioner explains in paragraphs 2 and 3 of
the Petition to Cancel, Petitioner is referring to a rejection of his application serial
no. 79/181,001 filed on October 23, 2015 due to the Examining Attorney’s finding
of a likelihood of confusion with the registration sought to be cancelled in these
proceedings. Id.

In accordance with 37 C.F.R. 2.120 and Fed R. Civ. P. 26(a)(1)(A),
Spitzbarth served his initial disclosures in this proceeding on November 28, 2016.
REP Decl. at § 9, Ex. F. By these rules, Spitzbarth was required to “provide the
name ... of each individual likely to have discoverable information — along with
the subjects of that information — that [Spitzbarth] may use to support [his] claims
or defenses unless the use would be solely for impeachment.” Here is the relevant
portion of his initial disclosure identifying witnesses and their testimony:

(1) Michael Spitzbarth
Bacchusweg 19

Helmbrechts, 95233
GERMANY



Mr. Spitzbarth has knowledge relating to: (a) his application for
registration of his Mark; (b) the goods and services to which the Mark of
Registrant John Groat d/b/a Holy Shirt! (hereinafter “Registrant or Groat™)
has been applied; and (c) Registrant’s uses of his Mark and variations
thereof in association with Registrant’s goods and services.

(2) any licensee, agent or employee of Registrant, including Dyke

Marler (identity and contact information is not currently known by

Petitioner, and has not been disclosed by Registrant to Petitioner); and

(3) John Groat (c/o Robert Purcell, his legal counsel): Mr. Groat has

knowledge relating to the goods and services to which the Mark of

Registrant has been applied, and Registrant’s uses of his Mark and

variations thereof in association with Registrant’s goods and services.

REP Decl. at § 9, Ex. F. The only witnesses Spitzbarth listed and the subjects of
discoverable information the witnesses have that Spitzbarth might use to support
his claims do not include anything regarding an intention to use his trademark in
the United States. Id.

By the two foregoing rules, Spitzbarth was also required to provide “a copy -
- or a description by category and location -- of all documents, electronically stored
information, and tangible things that the [Spitzbarth] has in [his] possession,
custody, or control and may use to support [his] claims or defenses, unless the use
would be solely for impeachment.” Here is the relevant portion of his initial
disclosures regarding the description of documents:

Petitioner discloses the following categories of documents which

Petitioner may use to support its claims or defenses. These documents will,

upon request, be made available for inspection or copying at the offices of

Petitioner’s undersigned counsel, at a mutually convenient date and time

consistent with the applicable rules of the Board.

(1) Representative marketing information and materials regarding the
uses of Registrant’s Mark and the goods on which Registrant’s Mark and
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variations thereof have been applied, and the respective dates of application
as aforesaid of Registrant’s respective Marks on those goods.

(2) Representative advertising information materials regarding
Registrant’s Mark.

(3) Representative customer information on the types of customers
who use or purchase the goods or services sold in connection with
Registrant’s Mark.

(4) Documents, records and tangible things subsequently produced by
Petitioner or Registrant, or both, or by Registrant’s licensees, during
discovery.

(5) Prosecution history for U.S. Trademark Reg. No. 4,099,565.

(6) Registration and ownership information regarding the web domain
(if any) of Registrant and any licensee of Registrant.

(7) Representative information and materials regarding third-party
uses of Registrant’s Mark and/or formulations thereof.

(8) Documents referred to within the Petition for Cancellation in this
proceeding, or in discovery responses, documentary productions or
depositions.  All documents disclosed herein, are in the custody of
Petitioner’s counsel, and all documents identified or disclosed in Petitioner’s
and/or Registrant’s discovery responses hereafter, are or will be in the
custody of Petitioner’s counsel.

Id. Spitzbarth identified no documents and provided no documents regarding his

intention to use his trademark in the United States. Id.; REP Decl. at § 14.

On November 28, 2016, Groat served interrogatories and document requests

on Spitzbarth. REP Decl. at § 10 and 11, Ex. G and H. Spitzbarth served

responses to that discovery on December 28, 2016. REP Decl. at 9 12 and 13, Ex.

I and J. Here are Interrogatories Nos. 1 and 2 and Spitzbarth’s responses to those

. . 1
interrogatories:

' The term “GOODS”, as used in both the interrogatories and the request for
documents was defined in Definition E. and Definition C., respectively, as “The
term “GOODS” shall mean clothing, footwear, headgear, and any other type of
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Interrogatory No. 1

Identify every person having knowledge of any intentions or plans by
any person or entity to use the trademark “BLEED” in the United States in
connection with any goods within GOODS, and describe in detail each such
person’s knowledge.
RESPONSE:

Michael Spitzbarth

c/o Stephen B. Mosier, whose address is:

Hayes Soloway P.C.

4640 E. Skyline Drive

Tucson, AZ 8718
Mr. Spitzbarth has knowledge of his intention to use the mark within the
United States to the extent and in the manner set forth in his application with
respect to the goods identified in his application.
Interrogatory No. 2

Identify any persons that have authorized, licensed, sublicensed,
franchised, granted, or otherwise conveyed any right to use the trademark
“BLEED” in connection with any goods within GOODS, and describe in
detail the nature of each such conveyance separately.
RESPONSE:

None.

REP Decl. at § 10, 11, 12, and 13, Ex. G, H, I, and J. Here are Requests Nos. 1 and
2 and Spitzbarth’s responses to those requests:

Request No. 1

All documents reflecting, addressing, or evidencing any intentions or
plans, or lack of any intention or plan, by any person or entity to use the
trademark “BLEED” in the United States in connection with any goods
within GOODS.

RESPONSE:

Subject to the General Objections set forth above, all non-privileged
responsive documents, if any, in Petitioner’s possession, custody or control
will be produced.

Request No. 2

good within International Class 25 of the Nice Classification established by the
Nice Agreement of 1957.” REP Decl. at § 10 and 11, Ex. G and H.
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All documents reflecting, addressing, or evidencing any authorization,
license, sublicense, grant, or other conveyance of any right to use the
trademark “BLEED” in connection with any goods within GOODS.
RESPONSE:

Subject to the General Objections set forth above, all non-privileged
responsive documents, if any, in Petitioner’s possession, custody or control
will be produced.

Id

The documents Spitzbarth produced at any time in this proceeding fall in
four categories: (1) a print-out of the prosecution history of Spitzbarth’s rejected
U.S. application, (2) documents printed from Groat’s website, (3) a print-out of the
prosecution history of Groat’s registration-at-issue, and (4) a three-page print-out
of a WIPO status respecting a registration owned by Spitzbarth respecting
“BLEED” -- and nothing whatsoever pertaining to an intention to use the
trademark “BLEED” in the United States other than the application itself. REP
Decl. at § 14. More emphatically, the documents provided by Spitzbarth at any
time in this proceeding, whether as part of a formal disclosure, in response to
discovery, or otherwise, are devoid of anything that clearly, or even remotely or
vaguely, reveals or indicates any intention by Spitzbarth to use the trademark
“BLEED” in the United States other than the application itself. Id. It should be
noted that the lack of any objective evidence of an intention to use the trademark
“BLEED” (other than the application itself) existed not only at a time prior to the

filing of the application on October 23, 2015, but also since that time to date.
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D. Legal Argument

Standing is a threshold issue that must be proved in every inter partes case.
See, e.g., Lipton Industries, Inc. v. Ralston Purina Co., 670 F.2d 1024, 213 USPQ
185, 189 (CCPA 1982). It is axiomatic that “[a]llegations in support of standing
which may be sufficient for pleading purposes must later be affirmatively proved
by the plaintiff at trial (or on summary judgment).” TMEP 309.03(B) (emphasis
added). “The facts regarding standing ... are part of a petitioner’s case and must be
affirmatively proved. Accordingly, [petitioner] is not entitled to standing solely
because of the allegations in its petition.” Lipton, supra.

Spitzbarth’s rejected application is the only alleged harm or basis for
bringing his Petition to Cancel Groat’s registration, which allegedly is an
impediment to Spitzbarth’s obtaining a registration for “BLEED”, at least as to the
goods recited in Class 25. Thus, the legitimacy of Spitzbarth’s application is
critical to his standing in this proceeding. His application was filed on only the
basis of Section 66(a), which recites:

(a) Requirement for Request for Extension of Protection. -- A request
for extension of protection of an international registration to the United
States that the International Bureau transmits to the United States Patent and
Trademark Office shall be deemed to be properly filed in the United States if
such request, when received by the International Bureau, has attached to it

a declaration of bona fide intention to use the mark in commerce that is
verified by the applicant for, or holder of, the international registration.
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(emphasis added). Thus, Section 66(a) requires the same bona fide intent to use
the trademark in the United States as an application based on Section 1(b) of the
Lanham Act.

The TTAB recently set forth the general law with regard to the sufficiency
or lack of sufficiency of evidence to establish a bona fide intention to use a
trademark:

Trademark Act Section 1(b), 15 U.S.C. § 1051(b), states that “a person who
has a bona fide intention, under circumstances showing the good faith of
such person, to use a trademark in commerce” may apply for registration of
the mark. An applicant’s bona fide intent to use a mark must reflect an
intention that is firm, though it may be contingent on the outcome of an
event (that is, market research or product testing) and must reflect an
intention to use the mark “in the ordinary course of trade, . . . and not . . .
merely to reserve a right in a mark.” Commodore Electronics Ltd. v. CBM
Kabushiki Kaisha, 26 USPQ2d 1503, 1507 (TTAB 1993) (quoting
Trademark Act Section 45, 15 U.S.C. § 1127, and citing Senate Judiciary
Comm. Rep. on S. 1883, S. Rep. No. 515, 100th Cong., 2d Sess. 24-25
(1988)).

As a general rule, the factual question of intent is particularly unsuited
to disposition on summary judgment. See Copelands’ Enterprises, Inc. v.
CNV, Inc., 945 F.2d 1563, 1567, 20 USPQ2d 1295, 1299 (Fed. Cir. 1991).
Nonetheless, the absence of any documentary evidence on the part of an
applicant regarding its bona fide intent to use a mark in commerce
constitutes objective proof sufficient to prove that the applicant lacks a bona
fide intention to use its mark in commerce. See Commodore, 26 USPQ2D at
1507. Indeed, the Board has held that where there is no evidence of an
applicant’s bona fide intent to use the mark at issue on the claimed goods or
services, entry of summary judgment on a claim that the applicant had no
bona fide intent to use the mark in commerce when he filed his involved
application may be warranted. See Honda Motor Co., Ltd. v. Winkelmann,
90 USPQ2d 1660, 1664 (TTAB 2009). An applicant’s “mere statement of
subjective intention, without more, would be insufficient to establish
applicant’s bona fide intention to use the mark in commerce.” Lane Ltd. v.
Jackson International Trading Co., 33 USPQ2d 1351, 1355 (TTAB 1994).

-12-



The Trustees of the Bonnie Cashin Foundation , Lucia Keller and David Baum v.
Stephanie Day Lake, Opposition No. 91213081 (October 12, 2016) (not
precedential). Further, the CAFC has remarked that an “Applicant’s intent must be
‘firm,” ‘demonstrable’ with ‘objective evidence of intent’ and ‘more than a mere
subjective belief.”” M.Z. Berger & Co. v. Swatch AG, 787 F.3d 1368, (Fed. Cir.
2015).

Here, Petitioner identifies no witness to testify about such an intention to use
and has neither identified nor produced any documents evidencing of any intention
to use the trademark “BLEED” in the United States other than the application
itself. Under such circumstances, the CAFC and the TTAB have uniformly found
the application to have been filed in contravention to a statutory requirement and
therefore invalid and void ab initio. M.Z. Berger, supra., Heineken Asia Pacific
Pte. Ltd. v. Jona than A. Claypool, Opposition No. 91220927 (TTAB Sept. 26,
2016) (non-precedential); The Trustees of Bonnie Cashin, supra.; Suris Grill Ltd. v.
Wolf Steel Ltd., 115 USPQ 2d 2001 (TTAB 2015); Commodore Electronics Ltd. v.
CBM Kabushiki Kaisha, 26 USPQ2d 1503, 1507 (TTAB 1993) In such
circumstances, the tribunals have not hesitated to grant summary judgment against

the applicant. Heineken, supra.; The Trustees of Bonnie Cashin, supra.
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Conclusion

The harm due to the rejection of Spitzbarth’s application based on Groat’s
registration is the only alleged basis for bringing the Petition to Cancel Groat’s
registration. The filing of Spitzbarth’s application required him to have a bona fide
intention to use the trademark in the United States. Groat has more than
sufficiently, indisputably shown that Spitzbarth can proffer no evidence of any
intention to use the trademark “BLEED” in the United States other than the
application itself. Tribunals have consistently ruled that under such circumstances
the application is invalid for non-compliance with a statutory requirement. Thus,
Spitzbarth’s application cannot (legitimately) issue to registration for a reason
other than the existence of Groat’s registration. Therefore, as a matter of law, the
existence of Groat’s registration cannot cause any harm to Spitzbarth, and he lacks
standing to petition to cancel Groat’s registration.

Summary judgment should be entered against Spitzbarth.

Dated: %/’7./ ,2017  By: ' /%

Robert E. Purcell @~
THE LAW OFFICE OF ROBERT E. PURCELL,
PLLC

211 West Jefferson Street, Suite 24

Syracuse, New York 13202

Telephone: (315) 671-0710

Facsimile: (315) 671-0711

email: rpurcell@repurcelllaw.com

Attorneys for the Registrant, John Groat
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CERTIFICATE OF SERVICE

I certify that on the 21 day of February, 2017 a copy of the foregoing
REGISTRANT’S MOTION FOR SUMMARY JUDGMENT AND
SUPPORTING MEMORANDUM and DECLARATION OF ROBERT E.
PURCELL IN SUPPORT OF REGISTRANT’S MOTION FOR SUMMARY
JUDGMENT was sent via E-Mail and First Class U.S. Mail, postage pre-paid, to
the following:

Norman P Soloway

Hayes Soloway PC

4640 E Skyline Drive

Tucson, AZ 85718

United States

Jbarton(@Hayes-Soloway.com, Admin@Hayes-Soloway.com
Phone: 520-882-7623

/s/Allison Haines
Allison Haines
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration Serial No. 4,099,565

¢
Michael Spitzbarth,

Petitioner, Cancellation No.

92064261
_VS_

JOHN GROAT
D/B/A HOLY SHIRT!,

Registrant.

--- ---X

DECLARATION OF ROBERT E. PURCELL IN SUPPORT OF
REGISTRANT’S MOTION FOR SUMMARY JUDGMENT

I, Robert E. Purcell hereby state, swear, and affirm as follows:

. I have been and am the counsel of record for the Registrant, John Groat, in
the instant cancellation proceeding.

. Petitioner, Michael Spitzbarth, alleges in the Petition to Cancel that he is the
owner of U.S. Trademark Application Serial No. 79/181,001, filed October
23, 2015 (hereinafter “Application”).

. A true and accurate copy of the data as entered by the USPTO respecting the
Application as filed, and as printed from the USPTO’s TESS database, is

attached hereto as Exhibit A.
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. A true and accurate copy of the Filing Receipt for the Application is attached
hereto as Exhibit B.

. A true and accurate copy of the first 8 pages of an Office Action dated
February 19, 2016 respecting the Application is attached hereto as Exhibit C.
. In response to the Office Action dated February 19, 2016, Petitioner filed
with the USPTO on August 18, 2016 a Response to Office Action apprising
the USPTO of Petitioner’s filing the Petition to Cancel on this proceeding on
the same day.

. A true and accurate copy of a Suspension Notice dated September 9, 2016
respecting the Application is attached hereto as Exhibit D.

. A true and accurate copy of the Petition to Cancel filed in this proceeding on
August 18, 2016 is attached hereto as Exhibit E.

. A true and accurate copy of Petitioner’s Initial Disclosures in this

proceeding served on November 28, 2016 is attached hereto as Exhibit F.

10. A true and accurate copy of Registrant’s First Set of Interrogatories To

Petitioner (Nos. 1-7) in this proceeding served on November 28, 2016 is
attached hereto as Exhibit G.

. A true and accurate copy of Registrant’s First Request For The Production
of Documents and Things To Petitioner (Nos. 1-9) in this proceeding served

on November 28, 2016 is attached hereto as Exhibit H.
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12. A true and accurate copy of Petitioner’s Responses and Objections to
Registrant’s First Set of Interrogatories (Nos. 1-7) in this proceeding served
on December 28, 2016 is attached hereto as Exhibit 1.

13. A true and accurate copy of Petitioner’s Responses and Objections to
Registrant’s First Request For The Production of Documents and Things
(Nos. 1-9) in this proceeding served on December 28, 2016 is attached
hereto as Exhibit J.

14. I have reviewed all documents produced to date by Petitioner either in
connection with his initial disclosures, his responses to interrogatories and
requests for documents, or otherwise. All of the documents produced by
Petitioner, when copied and stacked, form a pile about an inch high. All of
the documents appear to me to fall within the following categories:

(a) a print-out of the papers forming the prosecution history in
the USPTO of the Application as printed from the TESS database
(together forming a pile of documents about one-half inch high)

(b) documents printed from Registrant’s website holyshirt.com
(together forming a pile of documents about one-quarter inch high)

(c) a print-out of documents forming the prosecution history in

the USPTO of Registrant’s registered trademark that is the subject of



this proceeding as printed from the TESS database (together forming a
pile of documents about one-quarter inch high)

(d) a three-page print-out of a WIPO status respecting
registration no. 1,284,337 owned by Petitioner respecting the
trademark “BLEED”.

From my review of the documents produced by Petitioner, I found no
documents other than the copies of the Application that either remotely,
vaguely, or clearly reveal or indicate any intention by Petitioner to use the
trademark “BLEED” in connection with clothing, footwear, or headwear or
with any other goods falling within International Class 25 in the United
States. Nor, to me, do any of such documents reveal or indicate any actual
use of the trademark “BLEED” in connection with such goods.

I declare under penalty of perjury under the laws of the United States that the

foregoing is true and correct.

Executed on Fél/dé;} Z{ ,2017

By: / Y 7
Robert E. Purcétl ,
At: Syracuse, New York, U.S.A.




EXHIBIT A



REQUEST FOR EXTENSION OF PROTECTION
SERIAL NUMBER: 79181001

FILING DATE: 10/23/2015

The table below presents the data as entered.

Input Field Entered

MARK SECTION
IMAGE WTICRS\EXPORTIGMAGEOQUT16\7911810179181001\xmINAPP0002.1PG
COLLECTIVE, CERTIFICATE OR GUARANTEE NO
MARK
MARK IN STANDARD CHARACTERS YES
MARK IN COLOR NO
THREE DIMENSIONAL MARK NO
SOUND MARK NO
MARK TRANSLITERATION bleed
MARK TRANSLATION DETAILS Bleed.
TM IMAGE: COLOR NO
IMAGE FILE NAME WTICRS\EXPORT16IMAGEOUT16\791\81017918100 1\xxmI1\APP0002.JPG
TYPE (IMAGE TYPE) PG
TEXTUAL ELEMENTS OF MARK bleed
HOLDER DETAILS
CLIENT IDENTIFIER 959659
NOTIFICATION LANGUAGE ENGLISH
NAME Michael Spitzbarth
ADDRESS Bacchusweg 19
95233 Helmbrechts
COUNTRY Germany
ENTITLEMENT DOMICILED DE
LEGAL NATURE Not provided
LEGAL NATURE: PLACE INCORPORATED Not provided
CORRESPONDENCE INDICATOR YES
BASIC GOODS AND SERVICES
VERSION OF NICE CLASSIFICATION USED 10-2015
NICE CLASSIFICATION 16
GOODS AND SERVICES izg)tf;;c;}r]glt););:pﬁ('i goods from these materials, included in this class; printed
NICE CLASSIFICATION 25
GOODS AND SERVICES Clothing; footwear; headgear.

NICE CLASSIFICATION 28



GOODS AND SERVICES

BASE REGISTRATION DETAILS
BASE REGISTRATION NUMBER

BASE REGISTRATION DATE
REPRESENTATIVE DETAILS
CLIENT IDENTIFIER

NAME

ADDRESS

COUNTRY
INTENT TO USE GROUP
CONTRACTING PARTY CODE

DESIGNATIONS
DESIGNATIONS UNDER THE PROTOCOL

Games; playthings; sporting goods, included in this class.

30 2008 014 055
04/16/2008

939938

Die Patenteric GbR
Leibnizstr. 6

95447 Bayreuth

Germany

United States of America

United States of America

INTERNATIONAL REGISTRATION DETAILS

INTERNATIONAL REGISTRATION NUMBER
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EXHIBIT B



FILING RECEIPT FOR TRADEMARK APPLICATION

Feb 5, 2016

Die Patenterie GbR Docket/Reference
Leibnizstr. 6 Number:
95447 Bayreuth

FED REP GERMANY

1. YOUR APPLICATION RECEIVED: We have received your U.S. Trademark Application and assigned the serial number listed below to your submission. A summary of
your application data is provided at the bottom and serves as your official filing receipt. Please keep a copy of this information for your records. Aff correspondence concerning
the application should reference your assigned serial number.

Please read all of the important information below. Not every mark is registrable with the USPTO and we do not refund the application filing fee(s) if a registration does not
ultimately issue.

2. RECEIVING E-MAIL COMMUNICATIONS/FILING DOCUMENTS ON-LINE: If you authorize receipt of correspondence by e-mail, please make sure that your server will
accept USPTO e-mail and not treat it as SPAM. If you have not authorized communication by e-mail, please do so at any time by using the "Change of Correspondence
Address" form, available at http://teas.uspto.govicer/cca. If you must submit correspondence to us, please use the Trademark Electronic Application System (TEAS) forms,
available at Mp:/lwww.uspto.gov/trademarkslteas/index.'sg.

3. KEEP YOUR ADDRESS CURRENT IN USPTO RECORDS: We do not extend filing deadlines due to a failure to receive USPTO mailings/e-mailings. You must update the
correspondence and/or owner's address if a postal address and/or e-mail address changes, using the form(s) available at http://www.uspto.gov/teas/eTEASpageE.htm.

4. WARNING ABOUT UNSOLICITED COMMUNICATIONS: You may receive trademark-related communications from private companies not associated with the

USPTO. These communications frequently display customer-specific information, including your USPTO serial number or registration number and owner name, and

request fees for trademark-related services, such as monitoring, listings in international publications, and document filing. None of the companies offering these services are
affiliated with the USPTO or any other federal agency. All official correspondence will be from the "United States Patent and Trademark Office" in Alexandria, VA, and if by e-
mail, specifically from the domain "@uspto.gov." Please consult the "Warning" page on the Trademarks section of the USPTO's website for further information about unsolicited
communications and to view representative examples of them. For general information on filing and maintenance requirements for trademark applications and registrations,
including fees required by law, please consult www.uspto.gov, contact the TrademarkAssistanceCenter@uspto.gov or telephone 1-800-786-9199.

5. LEGAL EXAMINATION PROCESS: Your application is now pending examination. In approximately 3 months, your application will be assigned to a USPTO examining
attorney for review. The application cannot mature into a registration unless all legal requirements are met, and many applications never satisfy these requirements and
therefore never register. The overall process can take up to 18 months.

6. CHECK STATUS AND REVIEW DOCUMENTS OR YOUR APPLICATION MAY BE UNINTENTIONALLY ABANDONED: You must check the status and review all
documents associated with your application at least every 3-4 months using Trademark Status and Document Retrieval (TSDR), available at http:/tsdr.uspto.gov/.

Promptly e-mail the TrademarkAssistanceCenter@uspto.gov or telephone 1-800-786-9199 (select option #1) if an Office action (letter from the USPTO) or notice has issued for
your application that you did not receive or do not understand. Failure to respond timely to any Office action or notice may result in the abandonment of your application,
requiring you to pay an additional fee to have your application revived even if you did not receive the Office action or notice.

7. FILING ERRORS: If you discover an error in the application data, you must file a Voluntary Amendment at http://iwww.uspto.govitrademarks/teas/miscellaneous.jsp. Please
wait approximately 7 days after the filing date of your application to submit a Voluntary Amendment in order to allow for initial upload of your application data into the USPTO
database. The assigned examining attorney will determine the acceptability of any Voluntary Amendment during examination. Not all errors may be corrected. For example, if
you submitted the wrong mark or if the proposed correction would be considered a material alteration to your original filing, it will not be accepted. in this situation, your only
recourse would be to file a new application, with a new fee and no refund of your original filing fee.

8. REQUEST FOR REFUND AND/OR CANCELLATION: Since your application has already been assigned a serial number, please do not request a refund or to cancel the
filing. We will only cancel the filing and refund the filing fee if the application does not meet minimum filing requirements. The fee is a processing fee that the USPTO does not
refund, even if your mark does not proceed to registration.

9. SelectUSA: The United States represents the largest, most dynamic marketplace in the world and is an unparalleled location for business investment, innovation, and
commercialization of new technologies. The U.S. offers tremendous resources and advantages for those who invest and manufacture goods here. Through SelectUSA, our
nation works to promote and facilitate business investment SelectUSA provides information assistance to the international investor community; serves as an ombudsman for
existing and potential investors; advocates on behalf of U.S. cities, states, and regions competing for global investment; and counsels U.S. economic development
organizations on investment attraction best practices. To leamn more about why the United States is the best country in the world to develop technology, manufacture products,
deliver services, and grow your business, visit SelectUSA.gov or call +1-202-482-6800.

PLEASE REVIEW THE ACCURACY OF THE FILING RECEIPT DATA.

A request for correction to the filing receipt should be submitted within 30 days. Such requests may be submitted by mail to: COMMISSIONER FOR TRADEMARKS, P.O. BOX 1451,
ALEXANDRIA, VIRGINIA 22313-1451; by fax to 571-273-9913; or by e-mail to tmfiling.receipt@uspto.gov. The USPTO will review the request and make corrections when appropriate.

SERIAL NUMBER: 79181001

FILING DATE: Oct 23, 2015

REGISTER: Principal

MARK: BLEED

MARK TYPE(S): Trademark

DRAWING TYPE: Standard Character Mark
FILING BASIS: Sect. 66(a)(Madrid Protocol)
OWNER: Michael Spitzbarth (NOT PROVIDED, Unknown)

Bacchusweg 19
95233 Helmbrechts
, FED REP GERMANY




FOR: Paper, cardboard and goods from these materials, included in this class; printed matter; photographs

INT. CLASS: 016

FIRST USE: NONE USE IN COMMERCE: NONE
FOR: Clothing; footwear; headgear

INT. CLASS: 025

FIRST USE: NONE USE IN COMMERCE: NONE

FOR: Games; playthings; sporting goods, included in this class
INT. CLASS: 028
FIRST USE: NONE USE IN COMMERCE: NONE

ALL OF THE GOODS/SERVICES IN EACH CLASS ARE LISTED

OTHER DATA

TRANSLITERATION: The transtiteration of the non-Latin characters in the mark is: bleed.

INTERNATIONAL OR FOREIGN REGISTRATION DATA
INTERNATIONAL REG. NUMBER: 1284337

Note on representation: An attorney who is a member in good standing of the bar of the highest court of any U.S. state may practice before the USPTO in trademark matters.
See http://tess2.uspto.govitmdb/tmep/0600.htm#_T60206 for more information on foreign attomeys and persons who may practice before the Office.

ADDITIONAL INFORMATION MAY BE PRESENT IN THE USPTO RECORDS



EXHIBIT C



UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 79181001

MARK: BLEED

*79181001*

CORRESPONDENT ADDRESS:
Die Patenterie GbR CLICK HERE TO RESPOND TO THIS LETTER:
Leibnizstr. 6 http://www.uspto.gov/trademarks/teas/response_forms.jsp
95447 Bayreuth
FED REP GERMANY

APPLICANT: Michael Spitzbarth

CORRESPONDENT’S REFERENCE/DOCKET NO :
N/A
CORRESPONDENT E-MAIL ADDRESS:

OFFICE ACTION

STRICT DEADLINE TO RESPOND TO THIS LETTER
INTERNATIONAL REGISTRATION NO. 1284337

STRICT DEADLINE TO RESPOND TO THIS NOTIFICATION: TO AVOID ABANDONMENT OF THE REQUEST FOR
EXTENSION OF PROTECTION OF THE INTERNATIONAL REGISTRATION, THE USPTO MUST RECEIVE A COMPLETE RESPONSE
TO THIS PROVISIONAL FULL REFUSAL NOTIFICATION WITHIN 6 MONTHS OF THE “DATE ON WHICH THE NOTIFICATION
WAS SENT TO WIPO (MAILING DATE)” LOCATED ON THE WIPO COVER LETTER ACCOMPANYING THIS NOTIFICATION.

In addition to the Mailing Date appearing on the WIPO cover letter, a holder (hereafter “applicant”) may confirm this Mailing Date using the
USPTO’s Trademark Status and Document Retrieval (TSDR) system at http://tsdr.uspto.gov/. To do so, enter the U.S. application serial
number for this application and then select “Documents.” The Mailing Date used to calculate the response deadline for this provisional full
refusal is the “Create/Mail Date™ of the “IB-1rst Refusal Note.”

This is a PROVISIONAL FULL REFUSAL of the request for extension of protection of the mark in the above-referenced U.S. application.
See 15 U.S.C. §1141h(c). See below in this notification (hereafter “Office action™) for details regarding the provisional full refusal.

The referenced application has been reviewed by the assigned trademark examining attorney. Applicant must respond timely and completely to
the issues below. 15 U.S.C. §1062(b); 37 C.F.R. §§2.62(a), 2.65(a); TMEP §§711, 718.03.

SUMMARY OF ISSUES:
SECTION 2(d) PARTIAL REFUSAL — LIKELIHOOD OF CONFUSION
« ISSUE REGARDING APPLICANT’S ENTITY TYPE
o IDENTIFICATION OF GOODS INDEFINITE

SECTION 2(d) PARTIAL REFUSAL- LIKELIHOOD OF CONFUSION
THIS PARTIAL REFUSAL APPLIES TO INTERNATIONAL CLASS 25 ONLY

Registration of the applied-for mark is refused as to the goods in International Class 25 only because of a likelihood of confusion with the
mark in U.S. Registration No. 4099565 (IBLEED). Trademark Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq. See the
enclosed registration.

Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark that it is likely a potential consumer
would be confused, mistaken, or deceived as to the source of the goods and/or services of the applicant and registrant. See 15 U.S.C. §1052(d).
A determination of likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors set forth in In re E. I du Pont de



Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973) aid in this determination. Citigroup Inc. v. Capital City Bank Grp.,
Inc., 637 F.3d 1344, 1349, 98 USPQ2d 1253, 1256 (Fed. Cir. 2011) (citing On-Line Careline, Inc. v. Am. Online, Inc., 229 F.3d 1080, 1085, 56
USPQ2d 1471, 1474 (Fed. Cir. 2000)). Not all the du Pont factors, however, are necessarily relevant or of equal weight, and any one of the
factors may control in a given case, depending upon the evidence of record. Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d at 1353, 98
USPQ2d at 1260; In re Majestic Distilling Co., 315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I du Pont de
Nemours & Co., 476 F.2d at 1361-62, 177 USPQ at 567.

In this case, the following factors are the most relevant: similarity of the marks, similarity and nature of the goods and/or services, and similarity

of the trade channels of the goods and/or services. See In re Viterra Inc., 671 F.3d 1358, 1361-62, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In
re Dakin’s Miniatures Inc. , 59 USPQ2d 1593, 1595-96 (TTAB 1999); TMEP §§1207.01 et seq.

SIMILARITY OF THE MARKS

The applied-for mark is BLEED in standard characters. The registered mark is IBLEED in standard characters. Marks are compared in their
entireties for similarities in appearance, sound, connotation, and commercial impression. Stone Lion Capital Partners, LP v. Lion Capital LLP,
746 F.3d 1317, 1321, 110 USPQ2d 1157, 1160 (Fed. Cir. 2014) (quoting Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En
1772, 396 F. 3d 1369, 1371, 73 USPQ2d 1689, 1691 (Fed. Cir. 2005)); TMEP §1207.01(b)-(b)(v). “Similarity in any one of these elements may
be sufficient to find the marks confusingly similar.”” In re Davia, 110 USPQ2d 1810, 1812 (TTAB 2014) (citing I re 1st USA Realty Prof’ls,
Inc., 84 USPQ2d 1581, 1586 (TTAB 2007)); In re White Swan Ltd., 8 USPQ2d 1534, 1535 (TTAB 1988)); TMEP §1207.01(b).

When comparing marks, the test is not whether the marks can be distinguished in a side-by-side comparison, but rather whether the marks are
sufficiently similar in terms of their overall commercial impression that confusion as to the source of the goods and/or services offered under the
respective marks is likely to result. Midwestern Pet Foods, Inc. v. Societe des Produits Nestle S.A., 685 F.3d 1046, 1053, 103 USPQ2d 1435,
1440 (Fed. Cir. 2012); In re Davia, 110 USPQ2d 1810, 1813 (TTAB 2014); TMEP §1207.01(b). The proper focus is on the recollection of the
average purchaser, who retains a general rather than specific impression of trademarks. United Global Media Grp., Inc. v. Tseng, 112 USPQ2d
1039, 1049, (TTAB 2014); L’Oreal S.A. v. Marcon , 102 USPQ2d 1434, 1438 (TTAB 2012); TMEP §1207.01(b).

Here, applicant’s mark BLEED is entirely incorporated within the registered mark IBLEED. Incorporating the entirety of one mark within
another does not obviate the similarity between the compared marks, as in the present case, nor does it overcome a likelihood of confusion under
Section 2(d). See Wella Corp. v. Cal. Concept Corp., 558 F.2d 1019, 1022, 194 USPQ 419, 422 (C.C.P.A. 1977) (finding CALIFORNIA
CONCEPT and surfer design and CONCEPT confusingly similar); Coca-Cola Bottling Co. v. Jos. E. Seagram & Sons, Inc., 526 F.2d 556, 557,
188 USPQ 105, 106 (C.C.P.A. 1975) (finding BENGAL and BENGAL LANCER and design confusingly similar); Hunter Indus., Inc. v. Toro
Co., 110 USPQ2D 1651, 1660-61 (TTAB 2014) (finding PRECISION and PRECISION DISTRIBUTION CONTROL confusingly similar);
TMEP §1207.01(b)(ii). In the present case, the marks are identical in part.

Moreover, the wording “BLEED” in both marks is vivid. The only difference between applicant’s mark and the registered mark is the presence
of the initial letter “I” in the registered mark. Although marks are compared in their entireties, one feature of a mark may be more significant or
dominant in creating a commercial impression. See In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In re
Nat’l Data Corp. , 753 F.2d 1056, 1058, 224 USPQ 749, 751 (Fed. Cir. 1985); TMEP §1207.01(b)(viii), (c)(ii). Greater weight is often given to
this dominant feature when determining whether marks are confusingly similar. See In re Nat'l Data Corp. , 753 F.2d at 1058, 224 USPQ at 751.

Because applicant’s mark is entirely incorporated within the registered mark, the applied-for mark and the registered mark are highly similar for
the purposes of determining likelihood of confusion under Trademark Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq.

RELATEDNESS OF THE GOODS

Applicant’s goods are, in relevant part, “ Clothing; footwear; headgear” in International Class 25. Registrant’s goods are “ Short-sleeved or
long-sleeved t-shirts” in International Class 25. The goods of the parties need not be identical or even competitive to find a likelihood of
confusion. See On-line Careline Inc. v. Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000); Recot, Inc. v. Becton,
214 F.3d 1322, 1329, 54 USPQ2d 1894, 1898 (Fed. Cir. 2000) (“[E]ven if the goods in question are different from, and thus not related to, one
another in kind, the same goods can be related in the mind of the consuming public as to the origin of the goods.”); TMEP §1207.01(a)(i).

The respective goods need only be “related in some manner and/or if the circumstances surrounding their marketing [be] such that they could
give rise to the mistaken belief that {the goods] emanate from the same source.” Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d 1356,
1369, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715, 1724 (TTAB 2007)); TMEP
§1207.01(a)(i).

As to the clothing items in both applications, with respect to applicant’s and registrant’s goods, the question of likelihood of confusion is
determined based on the description of the goods stated in the application and registration at issue, not on extrinsic evidence of actual use. See




Stone Lion Capital Partners, LP v. Lion Capital LLP, 746 F.3d 1317, 1323, 110 USPQ2d 1157, 1162 (Fed. Cir. 2014) (quoting Octocom Sys.
Inc. v. Hous. Computers Servs. Inc., 918 F.2d 937, 942, 16 USPQ2d 1783, 1787 (Fed. Cir. 1990)).

Absent restrictions in an application or registration, the identified goods are “presumed to travel in the same channels of trade to the same class
of purchasers.” In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012) (quoting Hewlett-Packard Co. v. Packard
Press, Inc., 281 F.3d 1261, 1268, 62 USPQ2d 1001, 1005 (Fed. Cir. 2002)). Additionally, unrestricted and broad identifications are presumed to
encompass all goods of the type described. See In re Jump Designs, LLC, 80 USPQ2d 1370, 1374 (TTAB 2006) (citing In re Elbaum, 211 USPQ
639, 640 (TTAB 1981)); In re Linkvest S.A., 24 USPQ2d 1716, 1716 (ITAB 1992).

Neither the application nor the registration contains any limitations regarding trade channels for the goods and therefore it is assumed that
registrant’s and applicant’s goods are sold everywhere that is normal for such items, i.e., clothing and department stores.  Thus, it can also be
assumed that the same classes of purchasers shop for these items and that consumers are accustomed to seeing them sold under the same or
similar marks. See Kangol Ltd. v. KangaROOS U.S.A., Inc., 974 F.2d 161, 23 USPQ2d 1945 (Fed. Cir. 1992); In re Smith & Mehaffey, 31
USPQ2d 1531 (TTAB 1994); TMEP §1207.01(a)(iii). Further, the application uses broad wording to describe the goods, e.g., “clothing,” and
this wording is presumed to encompass all goods of the type described, including those in registrant’s more narrow identification of “Short-
sleeved or long-sleeved t-shirts.”

As to the footwear and headgear in applicant’s identification of goods, decisions regarding likelihood of confusion in the clothing field have
found many different types of apparel to be related goods. Cambridge Rubber Co. v. Cluett, Peabody & Co., 286 F.2d 623, 624, 128 USPQ 549,
550 (C.C.P.A. 1961) (women’s boots related to men’s and boys’ underwear); Jockey Int’l, Inc. v. Mallory & Church Corp. ,25 USPQ2d 1233,
1236 (TTAB 1992) (underwear related to neckties); In re Melville Corp., 18 USPQ2d 1386, 1388 (TTAB 1991) (women’s pants, blouses, shorts
and jackets related to women’s shoes); In re Pix of Am., Inc., 225 USPQ 691, 691-92 (TTAB 1985) (women’s shoes related to outer shirts); in
re Mercedes Slacks, Ltd., 213 USPQ 397, 398-99 (TTAB 1982) (hosiery related to trousers); In re Cook United, Inc., 185 USPQ 444, 445 (TTAB
1975) (men’s suits, coats, and trousers related to ladies” pantyhose and hosiery); Esquire Sportswear Mfg. Co. v. Genesco Inc., 141 USPQ 400,
404 (TTAB 1964) (brassieres and girdles related to slacks for men and young men).

The attached Internet evidence consists of the websites of retailers who sell registrant’s long-sleeved t-shirts and t-shirts as well as applicant’s
footwear and headgear, all produced by the same manufacturer. This evidence establishes that the same entity commonly manufactures the
relevant goods and markets the goods under the same mark, and that the relevant goods are sold or provided through the same trade channels and
used by the same classes of consumers in the same fields of use. Therefore, applicant’s and registrant’s goods are considered related for
likelihood of confusion purposes. See, e.g., In re Davey Prods. Pty Lid., 92 USPQ2d 1198, 1202-04 (TTAB 2009); In re Toshiba Med. Sys.
Corp., 91 USPQ2d 1266, 1268-69, 1271-72 (TTAB 2009). See the following:

Banana Republic, Men’s Tees & Knits > Long Sleeve and Tees,
http://bananarepublic.gap.com/browse/category.do?cid=801 17& departmentRedirect=true#style=5439%2C85695%2C5436%2C1051343

(February 19, 2016)

Banana Republic, Men’s Shoes, http://bananarepublic.gap.com/browse/category.do?c¢id=5490& departmentRedirect=true#department=75
(February 19, 2016)

Banana Republic, Men’s Accessories > Hats & Gloves,
http://bananarepublic.,qap.com/browse/catcgory.do?cid=10l2499&departmentRedirect=true#departmem=75&stvle:1043062 (February 19, 2016)

H&M, Men > T-shirts & Tank tops > Short Sleeve, http://www.hm.com/us/products/men/tshirt/short_siceved (February 19, 2016)

H&M, Men > T-shirts & Tank tops > Long Sleeve, hitp://www.hm.com/us/products/men/tshirt/long_sleeved (February 19, 2016)

H&M, Men > Shoes, http://www.hm.com/us/products/men/shoes (February 19, 2016)

H&M, Men > Accessories > Hats/Scarves/Gloves http://www.hm.com/us/products/men/accessories/hats (February 19, 2016)

Evidence obtained from the Internet may be used to support a determination under Section 2(d) that goods are related. See, e.g., Inre G.B.1 Tile
& Stone, Inc., 92 USPQ2d 1366, 1371 (TTAB 2009); in re Paper Doll Promotions, Inc., 84 USPQ2d 1660, 1668 (TTAB 2007).

The overriding concern is not only to prevent buyer confusion as to the source of the goods, but also to protect the registrant from adverse
commercial impact due to use of a similar mark by a newcomer. See In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed.
Cir. 1993). Therefore, any doubt regarding a likelihood of confusion determination is resolved in favor of the registrant. TMEP §1207.01(d)(i);
see Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1265, 62 USPQ2d 1001, 1003 (Fed. Cir. 2002); In re Hyper Shoppes (Ohio),
Inc., 837 F.2d 463, 464-65, 6 USPQ2d 1025, 1026 (Fed. Cir. 1988).

Because the marks are highly similar, and because the goods in applicant’s broad identification either encompass all of registrant’s goods or are




highly related, the marks are confusingly similar. The applied-for mark is therefore refused registration under Trademark Act Section 2(d), 15
U.S.C. §1052(d); see TMEP §§1207.01 et seq.

ISSUE REGARDING APPLICANT’S ENTITY TYPE

Applicant must specify its form of business or type of legal entity and its national citizenship or U.S. state or foreign country of organization or
incorporation. See 37 C.F.R. §2.32(a)(3)(i)-(ii); TMEP §§803.03, 803.04. For example, an applicant can apply as an individual, a partnership, a
corporation, a joint venture, or the foreign equivalent thereof. See 37 C.F.R. §2.32(2)(3); TMEP §§803.03 et seq.

If applicant’s entity type is an individual, applicant must indicate his or her national citizenship for the record. 37 C.F.R. §2.32(a)(3)(i); TMEP
§803.04.

If applicant’s entity type is a corporation, association, partnership, joint venture, or the foreign equivalent, applicant must set forth the U.S. state
or foreign country under whose laws applicant is organized or incorporated. 37 C.F.R. §2.32(a)(3)(ii); TMEP §§803.03(b)-(c), 803.04. In
addition, if applicant is a U.S. partnership or joint venture, applicant must list the names, legal entities and national citizenship or the U.S. state
or foreign country of organization or incorporation of all the general partners or joint venturers. 37 C.F.R. §2.32(a)(3)(ii)-(iv); TMEP
§§803.03(b), 803.04. For an association, applicant must also specify whether the association is incorporated or unincorporated. TMEP
§803.03(c).

IDENTIFICATION OF GOODS INDEFINITE

Much of the wording in the identification of goods is indefinite and must be clarified. See 37 C.F.R. §2.32(a)(6); TMEP §§1402.01, 1402.03.

In an application filed under Trademark Act Section 66(a), an applicant may not change the classification of goods and/or services from that
assigned by the International Bureau in the corresponding international registration. 37 C.F.R. §2.85(d); TMEP §§1401.03(d), 1904.02(b).
Further, in 2 multiple-class Section 66(a) application, an applicant may not transfer goods and/or services from one existing international class to

another. 37 C.F.R. §2.85(d); see TMEP §§1402.07(a), 1904.02(c).

Therefore, any modification to the wording in a particular International Class must identify goods in the same International Class specified in the
application for these goods. The following discussion of issues that must be addressed is arranged by international class.

International Class 16

The wording “goods from these materials, included in this class” in the identification of goods is indefinite and must be (1) clarified to specify
the common commercial or generic name for the goods, or (2) deleted. See TMEP §§1402.01, 1402.03(a). This wording constitutes an open-
ended “catch-all” word or phrase and is not acceptable because it fails to identify specific goods.

In the identification, applicant must use the common commercial or generic name for the goods, be specific and all-inclusive, and avoid using
indefinite words or phrases. TMEP §§1402.01, 1402.03(a).

The wording “printed matter” in the identification of goods is indefinite and must be clarified because the types of goods that are printed must
be indicated with specificity. See TMEP §1402.01.

International Class 25

The wording “clothing” in the identification of goods in International Class 25 is indefinite and must be clarified because it does not specify the
types of “clothing” with which the mark will be used. See TMEP §§1402.01, 1402.03, 1904.02(c), (c)(ii).

As discussed above, the international classification of goods in applications filed under Trademark Act Section 66(a) cannot be changed from the
classification the International Bureau assigned to the goods in the corresponding international registration. 37 C.F.R. §2.85(d); TMEP
§1401.03(d). Therefore, although clothing can be classified in international classes other than International Class 25 (e.g., International Classes
9, 10, and 18), any medification to the identification must identify goods in International Class 25 only, the class specified in the
application for such goods. See TMEP §1904.02(c)(ii).

Examples of acceptable identifications for clothing in International Class 25 include the following: “shirts,” “shorts,” “pants,” “coats,”
“dresses,” skirts,” and “socks.”  Applicant may also amend the identification by inserting the word “namely,” after “clothing” and then listing
the specific types of clothing items.

Likewise, the wording “headgear” in the identification of goods in International Class 25 is indefinite and must be clarified because it does not



specify the types of headgear with which the mark will be used. See TMEP §§1402.01, 1402.03, 1904.02(c), (c)(ii). Although headgear may be
classified in international classes other than International Class 25 (e.g., International Classes 9, 10, 26, and 28), any modification to the
identification must identify goods in International Class 25 only, the class specified in the application for such goods. See TMEP
§1904.02(c)(ii).

Examples of acceptable identifications for headgear in International Class 25 include the following: “hats,” “caps,” “visors,” “bonnets,” and
“headbands.” Applicant may also amend the identification by inserting the word “namely,” after “headgear” and then listing the specific types
of headgear items in that class.

International Class 28

The wording “games” is indefinite. Applicant must amend the identification of goods to indicate the specific type of games; for example, parlor
games, board games, card games or toss games. See TMEP §§1402.01, 1402.03.

The wording “playthings” in the identification of goods is indefinite and must be clarified because the specific types of playthings must be
identified. See TMEP §1402.01.

The wording “sporting goods™ in the identification of goods is indefinite and must be clarified because the specific types of sporting goods must
be identified. See TMEP §1402.01.

The wording “included in this class” in the identification of goods is indefinite and must be (1) clarified to specify the common commercial or
generic name for the goods, or (2) deleted. See TMEP §§1402.01, 1402.03(a). This wording constitutes an open-ended “catch-all” word or
phrase and is not acceptable because it fails to identify specific goods.

In the identification, applicant must use the common commercial or generic name for the goods, be specific and all-inclusive, and avoid using
indefinite words or phrases. TMEP §§1402.01, 1402.03(a).

SUGGESTED IDENTIFICATION OF GOODS

The following substitute wording is suggested, if accurate (changes in bold):

International Class 16

Paper, cardboard and goods from these materials, namely, {indicate types of goods with specificity, e.g., calligraphy paper, stationery,
cardboard boxes, cardboard tubes}; printed matter, namely, newspapers, magazines, books, printed periodicals, paper signs, manuals,
curricula, newsletters, informational cards and brochures in the field of {indicate subject matter}; photographs

International Class 25
Clothing, namely, tops, bottoms, dresses, skirts, coats, jackets, and socks; footwear; headgear, namely, headwear

International Class 28

Games, namely, {indicate types of games with specificity, e.g., electronic dart games, manipulative games, Tibetan dice games};
playthings, namely, {indicate types of playthings with specificity, e.g., carnival masks, dolls for Hanukkah, puppet theatres}; sporting
goods, namely, {indicate types of sporting goods with specificity, e.g., archery arrows, juggling equipment, karate gloves}

For assistance with identifying and classifying goods and services in trademark applications, please see the USPTO’s online searchable U.S.
Acceptable Identification of Goods and Services Manual at http://tess2.uspto.gov/netahtml/tidm.htm]. See TMEP §1402.04.

RESPONSE GUIDELINES

If applicant has questions regarding this Office action, please telephone or e-mail the assigned trademark examining attorney. All relevant e-
mail communications will be placed in the official application record; however, an e-mail communication will not be accepted as a response to
this Office action and will not extend the deadline for filing a proper response. See 37 C.F.R. §§2.62(c), 2.191; TMEP §§304.01-.02, 709.04-.05.
Further, although the trademark examining attorney may provide additional explanation pertaining to the refusal(s) and/or requirement(s) in this
Office action, the trademark examining attorney may not provide legal advice or statements about applicant’s rights. See TMEP §§705.02,
709.06.

WHO IS PERMITTED TO RESPOND TO THIS PROVISIONAL FULL REFUSAL: Any response to this provisional refusal must be
personally signed by an individual applicant, all joint applicants, or someone with legal authority to bind a juristic applicant (e.g., a corporate
officer or general partner). 37 C.F.R. §§2.62(b), 2.193(e)(2)(ii); TMEP §712.01. If applicant hires a qualified U.S. attorney to respond on his or
her behalf, then the attorney must sign the response. 37 C.F.R. §§2.193(e)(2)(i), 11.18(a); TMEP §§611.03(b), 712.01. Qualified U.S. attorneys




include those in good standing with a bar of the highest court of any U.S. state, the District of Columbia, Puerto Rico, and other U.S.
commonwealths or U.S. territories. See 37 C.F.R. §§2.17(a), 2.62(b), 11.1, 11.14(a); TMEP §§602, 712.01. Additionally, for all responses, the
proper signatory must personally sign the document or personally enter his or her electronic signature on the electronic filing. See 37 C.F.R.
§2.193(a); TMEP §§611.01(b), 611.02. The name of the signatory must also be printed or typed immediately below or adjacent to the signature,
or identified elsewhere in the filing. 37 C.F.R. §2.193(d); TMEP §611.01(b).

In general, foreign attorneys are not permitted to represent applicants before the USPTO (e.g., file written communications, authorize an
amendment to an application, or submit legal arguments in response to a requirement or refusal). See 37 C.F.R. §11.14(c), (¢); TMEP §§602.03-
.03(b), 608.01.

DESIGNATION OF DOMESTIC REPRESENTATIVE: The USPTO encourages applicants who do not reside in the United States to
designate a domestic representative upon whom any notice or process may be served. TMEP §610; see 15 U.S.C. §§1051(¢), 1141h(d); 37
C.F.R. §2.24(a)(1)-(2). Such designations may be filed online at http://www.uspto.gov/trademarks/teas/correspondence.jsp

/Matt Schwab/

Trademark Examining Attorney
U.S. Patent & Trademark Office
Law Office 120

Phone: (571) 272-5701
matthew.schwab@uspto.gov

TO RESPOND TO THIS LETTER: Go to http://www.uspto.gov/trademarks/teas/response _forms.jsp. Please wait 48-72 hours from the
issue/mailing date before using the Trademark Electronic Application System (TEAS), to allow for necessary system updates of the application.
For technical assistance with online forms, e-mail TEAS{@uspto.gov. For questions about the Office action itself, please contact the assigned
trademark examining attorney. E-mail communications will not be accepted as responses to Office actions; therefore, do not respond to
this Office action by e-mail.

All informal e-mail communications relevant to this application will be placed in the official application record.

WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant or someone with legal authority to bind an
applicant (i.e., a corporate officer, a general partner, all joint applicants). If an applicant is represented by an attorney, the attorney must sign the
response.

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does not miss crucial deadlines or official
notices, check the status of the application every three to four months using the Trademark Status and Document Retrieval (TSDR) system at
hitp://tsdr.uspto.gov/. Please keep a copy of the TSDR status screen. If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-9199. For more information on checking
status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at http://www.uspto.gov/trademarks/teas/correspondence.jsp.
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DESIGN MARK

Serial Number
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Status
REGISTERED

Word Mark
IBLEED

Standard Character Mark

Yes

Registration Number
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Date Registered
2012/02/14

Type of Mark
TRADEMARK

Register
PRINCIPAL

Mark Drawing Code
{4) STANDARD CHARACTER MARK

Owner

GROAT, JOHN DBA HOLY SHIRT! INDIVIDUAL UNITED STATES 221 SPRINGFIELD

ROAD SYRACUSE NEW YORK 13214
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©lass Status -- ACTIVE. IC 025. US 022 033.
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or long-sleeved t=-shirts. First Use: 2010/11/13. First Use In

Commerce: 2010/11/13.

Filing Date
2010/03/07

Examining Attorney
CRAWFORD, MARY
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EXHIBIT D



To: Michael Spitzbarth (ibarton(d) ayes-solowa

Subject: U.S. TRADEMARK APPLICATION NO. 79181001 - BLEED - M&E/TM-1100
Sent: 9/9/2016 742:46 AM~

Sent As: ECOMI20@USPTO.GOV

Attachments;

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 79181001

MARK: BLEED
*79181001*
CORRESPONDENT ADDRESS:
Norman P. Soloway GENERAL TRADEMARK INFORMATION:
Hayes Soloway P.C. http://www.nspto.gov/trademarks/index.jsp
4640 E Skyline Drive
Tucson AZ 85718 VIEW YOUR APPLICATION FILE

APPLICANT: Michael Spitzbarth

CORRESPONDENT’S REFERENCE/DOCKET NO :
M&E/TM-1100

CORRESPONDENT E-MAIL ADDRESS:
jbarton@hayes-soloway .com

SUSPENSION NOTICE: NO RESPONSE NEEDED

ISSUE/MAILING DATE: 9/9/2016
INTERNATIONAL REGISTRATION NO. 1284337

The trademark examining attorney is suspending action on the application for the reason stated below. See 37 C.F.R. §2.67; TMEP §§716 et
seq.

PENDING CIVIL PROCEEDING: The pending civil proceeding below pertains to a registered mark that conflicts with applicant’s mark
under Trademark Act Section 2(d) and/or the registrability of applicant’s mark. See 15 U.S.C. §1052;37 CF.R. §2.83; TMEP §§716.02(a), (c)-
(d), 1208 et seq. Because the civil proceeding pertains to an issue that could directly affect whether applicant’s mark can be registered, action
on this application is suspended pending termination of the civil proceeding. See 37 C.F.R. §2.67; TMEP §§716.02(a), (c)-(d).

- Cancellation No. 92064261

REFUSAL(S/REQUIREMENT(S) CONTINUED AND MAINTAINED: Upon review of applicant’s response, the following refusal is
continued and maintained: Trademark Act Section 2(d) refusal based on a likelihood of confusion with a registered mark. Applicant did not raise
any arguments as to this refusal in the Response, so the grounds of refusal are those in the February 19, 2016 Office action.

The following requirement is continued and maintained: definite identification of goods required in all classes. Although applicant amended the
identification of goods, the identification remains indefinite. Applicant must identify the types of paper goods, games, playthings, and articles of
clothing with specificity for the reasons provided in the February 19, 2016 Office action.

The following requirement has been satisfied: applicant’s entity type clarified.
The USPTO will periodically conduct a status check of the application to determine whether suspension remains appropriate, and the trademark
examining attorney will issue as needed an inquiry letter to applicant regarding the status of the matter on which suspension is based. TMEP

§§716.04, 716.05. Applicant will be notified when suspension is no longer appropriate. See TMEP §716.04.

No response to this notice is necessary; however, if applicant wants to respond, applicant should use the “Response to Suspension Inquiry or
Letter of Suspension” form online at http:/teasroa.uspto.gov/Isi/Tsi.




/Matt Schwab/

Trademark Examining Attorney
U.S. Patent & Trademark Office
Law Office 120

Phone: (571) 272-5701
matthew.schwab@uspto.gov

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does not miss crucial deadlines or official
notices, check the status of the application every three to four months using the Trademark Status and Document Retrieval (TSDR) system at
http://isdr.uspto.gov/. Please keep a copy of the TSDR status screen. If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-9199. For more information on checking
status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the Trademark Electronic Application System (TEAS) form at
http://www.uspto.gov/trademarks/teas/correspondence.sp.




To: Michael Spitzbarth (jbarton@hayes-soloway.com)

Subject: U.S. TRADEMARK APPLICATION NO. 79181001 - BLEED - M&E/TM-1100
Sent: 9/9/2016 7:42:47 AM

Sent As: ECOM120@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED
ON 9/9/2016 FOR U.S. APPLICATION SERIAL NO.79181001

Please follow the instructions below:

(1) TO READ THE LETTER: Click on this link or go to http://tsdr.uspto.gov/, enter the U.S. application serial number, and click on
“Documents.”

The Office action may not be immediately viewable, to allow for necessary system updates of the application, but will be available within 24
hours of this e-mail notification.

(2) QUESTIONS: For questions about the contents of the Office action itself, please contact the assigned trademark examining attorney. For
technical assistance in accessing or viewing the Office action in the Trademark Status and Document Retrieval (TSDR) system, please e-mail

TSDR{@uspto.gov.
WARNING

PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION: Private companics not associated with the USPTO are
using information provided in trademark applications to mail or e-mail trademark-related solicitations. These companies often use names that
closely resemble the USPTO and their solicitations may look like an official government document. Many solicitations require that you pay
“fees.”

Please carefully review all correspondence you receive regarding this application to make sure that you are responding to an official document
from the USPTO rather than a private company solicitation. All official USPTO correspondence will be mailed only from the “United States
Patent and Trademark Office” in Alexandria, VA; or sent by e-mail from the domain “@uspto.gov.” For more information on how to handle
private company solicitations, see hitp://www.uspto.gov/trademarks/solicitation warnings.isp.




EXHIBIT E



Trademark Trial and Appeal Board Electronic Filing System. hitp:/estta.uspto.gov
ESTTA Tracking number: ESTTA765426

Filing date: 08/18/2016

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation
Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Michael Spitzbarth
Entity Individual Citizenship GERMANY
Address Bacchusweg 19

Helmbrechts, 95233

GERMANY

Attorney informa- | Norman P. Soloway

tion Hayes Soloway P.C.

4640 E Skyline Drive

Tucson, AZ 85718

UNITED STATES

jbarton@hayes-soloway.com, admin@hayes-soloway.com Phone:5208827623

Registration Subject to Cancellation

Registration No 4099565 | Registration date | 02/14/2012

Registrant GROAT, JOHN

221 SPRINGFIELD ROAD
SYRACUSE, NY 13214
UNITED STATES

Goods/Services Subject to Cancellation

Class 025. First Use: 2010/11/13 First Use In Commerce: 2010/11/13
All goods and services in the class are cancelled, namely: Short-sleeved or long-sleeved t-shirts

Grounds for Cancellation

| Abandonment | Trademark Act Section 14(3) ]

| Attachments Petition to Cancel.pdf(170257 bytes ) |

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /norman p. soloway/
Name Norman P. Soloway
Date 08/18/2016




HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882,7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
In the matter of Trademark Registration No.: 4099565
For the Mark: “IBLEED”
Date of Registration: February 14, 2012

Cancellation No.:

Michael Spitzbarth,
Petitioner,

V.

John Groat,
Registrant.

TRADEMARK TRIAL & APPEAL BOARD
Commissioner of Trademarks

P.O. Box 1451

Alexandria, VA 22313-1451

PETITION TO CANCEL

Dear Sir:

Petitioner Michael Spitzbarth, an individual having a principal place of business at
Bacchusweg 19, Helmbrechts, 95233, Germany, believes that he is or will be damaged by the
existence of U.S. Trademark Registration No. 4099565 (the Registration) and hereby petitions
to cancel same.

As grounds therefor it is alleged that:

1. The Registrant, by assignment from the original Registrant, obtained the above

Registration for “IBLEED” in International class 025 for “short-sleeved or long-sleeved t-




HAYES SOLOWAY P.C,
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

Trademark Appln Serial No0.79/181,001
Docket: M&E/TM-1100 US
Petition to Cancel Reg. No. 4099565

shirts”. The Registration was obtained pursuant to 1(a) based on an alleged first-use date of
November 13, 2010 and an alleged first-use in commerce date of November 13, 2010.

2. Petitioner is the owner of U.S. Trademark Application No. 79/181,001, filed
October 23, 2015, based on International Registration No. 1284337, in International class 016
for “paper, cardboard and goods from these materials, included in this class; printed matter;,
photographs”, class 025 for “clothing; footwear; headgear” and class 028 for “games;
playthings; sporting goods, included in this class”.

3. The above-identified registration has been cited as a bar to Petitioner’s
Registration. At best, Registrant, in the past, may have used its mark briefly in connection with
class 025 goods. However, Registrant has failed to continue use of its mark in connection with
the class 025 goods for the past three (3) years.

1. ABANDONMENT

4, Petitioner repeats and re-alleges the allegations set forth in paragraphs 1-3
hereof, as if more fully set forth below.

5. Upon information and belief Registrant has not made use of the mark in
connection with the recited goods set forth in U.S. Trademark Registration No. 4099565 in the
United States and/or in commerce with the United States, and/or for that matter, anywhere in
the world, or having once made use, has intentionally discontinued and abandoned using the
mark in connection with the recited goods in the United States and/or in commerce with the
United States and/or for that matter anywhere in the world.

6. Petitioner has been or will continue to be damaged by the existence of
Registration No. 4009565, at least for the reason that the Registration No. 4009565 has blocked

Petitioner’s registration.




HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

Trademark Appln Serial No.79/181,001
Docket: M&E/TM-1100 US
Petition to Cancel Reg. No, 4099565

7. The Registered mark is not and has not been used by the Registrant in
connection with the recited goods set forth in the Registration for at least the past three (3)
years. Accordingly, Registrant’s mark has no capacity as a source indicator for Registrant’s
goods or services, and the Registration should be cancelled.

WHEREFORE, Petitioner prays that Registration No. 4099565 Registered February 14,
2012, should be cancelled.

Please direct all correspondence in connection with this Petition to the undersigned
attorney.

Payment in the amount of $300.00 to cover the cost of the Petition to Cancel is being
submitted via EFS-Web.

In the event there are any fee deficiencies or additional fees are payable, please charge
them (or credit any overpayment) to our Deposit Account Number 08-1391.

Respectfully submitted,

Fprnaeh B

Norman P. Soloway
Attorney for Petitioner
Reg. No. 24,315

CERTIFICATE OF ELECTRONIC FILING

I hereby certify that this correspondence is being submitted with the United States
Trademark Trial and Appeal Board electronic filing system (ESTTA) on ﬁgﬁ;ﬁ{éﬂéat
Tucson, Arizona.

NPS:jb




HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX, 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

Trademark Abpln Serial No.79/181,001
Docket: M&E/TM-1100 US
Petition to Cancel Reg. No. 4099565

CERTIFICATE OF SERVICE

I, Norman P. Soloway, counsel for Petitioner, hereby certify that a copy of the
foregoing Petition to Cancel was served upon the Registrant, via first class mail, postage
prepaid on WMXT /&,verl , atthe following address:

John Groat

DBA Holy Shirt!

221 Springfield Road
Syracuse, NY USA 13214

Ao oy

Norman P. Soloway
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HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Registration No.: 4099565

For the Mark: “IBLEED”

Date of Registration: February 14, 2012
Cancellation No.: 92064261

Michael Spitzbarth,
Petitioner,

V.

John Groat,
Registrant.

TRADEMARK TRIAL & APPEAL BOARD
Commissioner of Trademarks

P.O. Box 1451 o

Alexandria, VA 22313-1451

PETITIONER’S INITIAL DISCLOSURES

TO THE TRADEMARK TRIAL AND APPEAL BOARD:

Petitioner Michael Spitzbarth (hereinafter “Petitioner” or “Spitzbarth™), by its
undersigned counsel, hereby submit the following initial disclosures pursuant to 37 CFR §2.120
and Rule 26(a)(1.)(A) of the Federal Rules of Civil Procedure:

A. Petitioner’s Rule 26(a)(1)(A)(i) initial disclosures concerning individuals with
discoverable information.

The following individuals are likely to have discoverable information that Petitioner
may use to support its claims or defenses. All listed individuals can be contacted through the

undersigned counsel of record for Petitioner.




HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

Trademark Appln Serial No.79/181,001
Docket: M&E/TM-1100 US
Initial Disclosures

(1) Michael Spitzbarth
Bacchusweg 19
Helmbrechts, 95233
GERMANY

Mr. Spitzbarth has knowledge relating to: (a) his application for registration of his

Mark; (b) the goods and services to which the Mark of Registrant John Groat d/b/a Holy Shirt!
(hereinafter “Registrant or Groat”) has been applied; and (c) Registrant’s uses of his Mark and
variations thereof in association with Registrant’s goods and services.

(2) any licensee, agent or employee of Registrant, including Dyke Marler (identity and
contact information is not currently known by Petitioner, and has not been disclosed
by Registrant to Petitioner); and

(3) John Groat (c/o Robert Purcell, his legal counsel): Mr. Groat has knowledge relating
to the goods and services to which the Mark of Registrant has been applied, and
Registrant’s uses of his Mark and variations thereof in association with Registrant’s

goods and services.

B. Petitioner’s Rule 26(a)(1)(A)(ii) initial disclosures of documents and/or tangible
items that Petitioner may use to support its claims and/or defenses.

Petitioner discloses the following categories of documents which Petitioner may use to
support its claims or defenses. These documents will, upon request, be made available for
inspection or copying at the offices of Petitioner’s undersigned counsel, at a mutually
convenient date and time consistent with the applicable rules of the Board.

1 Representative marketing information and materials regarding the uses of
Registrant’s Mark and the goods on which Registrant’s Mark and variations thereof have been
applied, and the respective dates of application as aforesaid of Registrant’s respective Marks on

those goods.




HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

Trademark Appln Serial No.79/181,001
Docket: M&E/TM-1100 US
Initial Disclosures

2) Representative advertising information materials regarding Registrant’s Mark.

3) Representative customer information on the types of customers who use or
purchase the goods or services sold in connection with Registrant’s Mark.

4 Documents, records and tangible things subsequently produced by Petitioner or
Registrant, or both, or by Registrant’s licensees, during discovery».

) Prosecution history for U.S. Trademark Reg. No. 4,099,565.

(6) Registration and ownership information regarding the web domain (if any) of
Registrant and any licensee of Registrant.

@) Representative information and materials regarding third-party uses of
Registrant’s Mark and/or formulations thereof.

(8)  Documents referred to within the Petition for Cancellation in this proceeding, or
in discovery responses, documentary productions or depositions. All documents disclosed
herein, are in the custody of Petitioner’s counsel, and all documents identified or disclosed in
Petitioner’s and/or Registrant’s discovery responses hereafter, are or will be in the custody of
Petitioner’s counsel.

AMENDMENTS

These initial disclosures are made based on the information reasonably available to
Petitioner at this time, and Petitioner reserves the right to amend and/or supplement any of the
above initial disclosures in accordance with Rule 26(¢e) of the Federal Rules of Civil Procedure.

Respectfully submitted,
/s/ Stephen B. Mosier

Stephen B. Mosier
Attorney for Petitioner




HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

Trademark Appln Serial No.79/181,001
Docket: M&E/TM-1100 US
Initial Disclosures

CERTIFICATE OF SERVICE

], Stephen B. Mosier, counsel for Petitioner, hereby certify that a copy of the foregoing
Petitioner’s Initial Disclosure Statements was served upon counsel of record for the Registrant,
via first class mail, postage prepaid, and email on November 28, 2016, at the following address:

Robert E. Purcell, Esq.

The Law Office of Robert E. Purcell, PLLC
211 W. Jefferson St.

Syracuse, NY 13202
rpurceil@repurcelilaw.com

/s/ Stephen B. Mosier
Stephen B. Mosier




EXHIBIT G



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration Serial No. 4,099,565

X
Michael Spitzbarth,

Petitioner, Cancellation No.

92064261
_VS?

JOHN GROAT
D/B/A HOLY SHIRT!,

Registrant.

X

REGISTRANT’S FIRST SET OF INTERROGATORIES
TO PETITIONER (Nos. 1-7)

Pursuant to Rule 33 of the Federal Rules of Civil Procedure and 37 C.F.R. § 2-
120, Registrant, John Groat d/b/a Holy Shirt!, by his attorneys, The Law Office of
Robert E. Purcell, PLLC, requests that Petitioner, Michael Spitzbarth, answer the
following Interrogatoties separately and fully, in writing, and under oath within thirty
(30) days after the date of service of these Interrogatories. These intetrogatoties are
continuing in nature and the answers should be reasonably supplemented, as required
by Rule 26(e)(2) of the Federal Rules of Civil Procedure.

DEFINITIONS AND INSTRUCTIONS

A.  “Registrant” or “John Groat” means the named Registrant, John Groat

d/b/a Holy Shirt!, and any employees, agents, and other persons acting on his behalf.



B.  The term “Petitioner” or “Michael Spitzbarth” shall mean the named
Petitioner, Michael Spitzbarth, and his attorneys, partners, and any employees, agents,
and other persons acting on his behalf.

C.  The term “GOODS” shall mean clothing, footwear, headgear, and any
other type of good within International Class 25 of the Nice Classification established
by the Nice Agreement of 1957.

D. The tetm “person” means any natural person or any business, legal, or
governmental entity or association, and to “identify” a person means to provide the

person’s full name, residence and business addresses and telephone numbers.

E. The term “concerning” means referdng to, describing, evidencing, or
g g & &
constituting.
F. The term “communication” means the transmittal of information (in the

form of facts, ideas, inquities, or otherwise).

G. The connectives “and” and “or” shall be construed either disjunctively
or conjunctively as necessatry to bring within the scope of an interrogatory all
information, documents, and/or things that might otherwise be construed to be
outside of its scope.

H. The use of the singular form of any word includes the plural and vice
versa, and the use of any tense of any verb includes also within its meaning all other
tenses of the verb so used.

L. If, after answering any interrogatory, you obtain ot become awate of any
further information, documents, or othér things responsive to these interrogatosies,
you are required to supplement your answers and to provide Registrant with such
addidonal information, documents, or things.

J- If you believe that any of the following interrogatories call for an
assertion of a claim of privilege, you are requited to prepare a “privilege log” listing

the following information for each interrogatofy response or patt thereof withheld on

.



such a basis: (a) the general nature of the privileged information; (b) all persons who
authored, received, or learned of such information; (c) the dates the information was
created and disseminated; (d) whether the form of the information is oral, written, or

otherwise; and (€) the nature and the basis for the claim of privilege.

INTERROGATORIES

Interrogatory No. 1

Identify every person having knowledge of any intentions or plans by any
person or entity to use the trademark “BLEED” in the United States in connection
with any goods within GOODS, and describe in detail each such person’s knowledge.

Interrogatory No. 2

Identify any persons that have authorized, licensed, sublicensed, franchised,
granted, or otherwise conveyed any right to use the trademark “BLEED” in
connection with any goods within GOODS, and describe in detail the nature of each
such conveyance separately.

Interrogatory No. 3

Describe in detail any claims or disputes (other than the instant cancellation

proceeding) involving the trademark “BLEED”.

Interrogatory No. 4
Identify all U.S. and foreign applications to register and any registrations of the
trademark “BLEED” for any goods within GOODS.

Interrogatory No. 5

Desctibe in detail any searches, opinions, investigations, surveys, ot studies
related to the trademarks “BLEED” or “IBLEED”.

Interrogatory No. 6




Describe in detail the circumstances by which Petitioner became aware of any
use, application to registet, or registration in the United States of either of the
trademarks “BLEED” or “IBLEED” by any person other than Petitioner.

Interrogatory No. 7

Describe in detail all relevant facts, citrcumstances, admissions, and legal
opinions that Petitioner believes support any contention that Registrant is not entitled
to a federal registration for “IBLEED”, and identify every document or thing that
Pedtioner believes supports, evidences, or otherwise relates to such facts,
circumstances, admissions, ot legal opinions.

Respectfully submitted,
The Law Office of Robert E. Putcell, PLLC

Date: November 28, 2016

Robert E. Purgell, Esq.

211 West]effrson Street

Suite 24

Syracuse, New York 13202

(315) 671-0710 — Telephone

(315) 671-0711 — Fax
rpurcell@repurcelllaw.com — E-mail

ATTORNEY FOR REGISTRANT,
JOHN GROAT d/b/a HOLY SHIRT!



CERTIFICATE OF SERVICE

I certify that on the 28 day of November, 2016 a copy of the foregoing
REGISTRANT’S FIRST SET OF INTERROGATORIES TO PETITIONER (Nos.
1-7) was sent by e-mail and First Class U.S. Mail, to the following:

Norman P Soloway

Hayes Soloway PC

4640 E Skyline Drive

Tucson, AZ 85718

United States

Jbarton@Hayes-Soloway.com, Admin@Haves-Soloway.com
Phone: 520-882-7623

/Allison Collins/
Allison Collins




EXHIBIT H



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration Serial No. 4,099,565

X
Michael Spitzbarth,

Petitioner, Cancellation No.

92064261
_'V'S_.

JOHN GROAT
D/B/A HOLY SHIRT!,

Registrant.

X

REGISTRANT’S FIRST REQUEST FOR THE PRODUCTION OF
DOCUMENTS AND THINGS TO PETITIONER (Nos. 1-9)

Registrant, John Groat d/b/a Holy Shirt!, by his attorneys, The Law Office of
Robert E. Purcell, PLLC, requests that Petitioner, Michael Spitzbarth, produce the

following documents and things for inspection and copying within thirty (30) days of

the service of this request at the offices of The Law Office of Robert E. Purcell,
PLLC, 211 West Jefferson Street, Suite 24, Syracuse, New Yotk 13202, or at such

other place and time as may be mutually agreeable to counsel. In lieu of production at

the time and place indicated, true and complete copies of the documents and things

requested in this Request can be provided to the undersigned attorneys on or before

the time and date specified herein. These requests are continuing in nature and the

answers and production should be seasonably supplemented as required by Rule

26(€)(2) of the Federal Rules of Civil Procedure.
DEFINITIONS AND INSTRUCTIONS




A.  “Registrant” or “John Groat” means the named Registrant, John Groat
d/b/a Holy Shirt!, and any employees, agents, and other persons acting on his behalf.

B.  The term “Petitioner” or “Michael Spitzbarth” shall mean the named
Petitioner, Michael Spitzbarth, and his attorneys, partners, and any employees, agents,
and other persons acting on his behalf.

C. The term “GOODS” shall mean clothing, footwear, headgear, and any
other type of good within International Class 25 of the Nice Classification established
by the Nice Agreement of 1957.

D. The term “person” means any natural person or any business, legal, or
governmental entity or association, and to “identify” 2 person means to provide the

person’s full name, residence and business addresses and telephone numbers.

F. The term “concerning” means referring to, describing, evidencing, ot
constituting.
F.  The term “communication” means the transmittal of information (in the

form of facts, ideas, inquities, or otherwise).

G. The connectives “and” and “or’” shall be construed either disjunctively
or conjunctively as necessary to bring within the scope of a request all documents
and/or things that might otherwise be construed to be outside of its scope.

H. The use of the singular form of any word includes the plural and vice
versa, and the use of any tense of any verb includes also within its meaning all other
tenses of the verb so used.

I If, after answering any request, you obtain or become aware of any
further information, documents, or other things responsive to these requests, you are
required to supplement your answers and to provide Registrant with such additional
information, documents, or things.

J. If you believe that any of the following requests call for an assertion of a

claim of privilege, you ate required to prepate a “prvilege log” listing the following

-



information for each document or part thereof withheld on such a basis: (a) the
request to which the document is responsive; (b) the title or general subject matter of
each document; (c) the type of document (e.g, letter, memorandum, note, report, etc.);
(d) the dates the document was prepared and distributed; (¢) the name of the
person(s) who signed the document and the name of the petson(s) who prepared the
document, if different than the person(s) who signed the document; (f) the person(s)
for whom the document was prepated, to whom it was sent, and whom recetved or
reviewed copies; and (g) the nature and the basis for the claim of privilege.

K.  The term “document” shall be given the broadest possible scope under
Fed. R. Civ. P. 34 and includes, but is not limited to, all wrtings, correspondence,
memoranda, handwritten notes, drafts, invoices, contracts, purchase orders, letters,
checks, receipts, books, pamphlets, publications, posters, catalogs, labels, displays,
photographs, slides, videotapes, films, artwork, drawings, sketches, illustrative
matetials, layouts, tear sheets, magnetic recording tapes, microfilms, computer
printouts, e-mail, wotk sheets, and files from any personal computer, notebook or
laptop computer, file server, minicomputer, mainframe computer or any other storage
means by which information is retained in retrievable form, including files that are still
on any storage media, but that are identified as “erased but recoverable,” and all other
materials, whether printed, typewritten, handwritten, recorded ot reproduced by a

mechanical or electronic process.

REQUESTS

Request No. 1

All documents reflecting, addressing, or evidencing any intentions ot plans, or
lack of any intention ot plan, by any person or entity to use the trademark “BLEED”
in the United States in connection with any goods within GOODS.

Request No. 2




All documents reflecting, addressing, or evidencing any authorization, license,
sublicense, grant, or other conveyance of any right to use the trademark “BLEED” in
connection with any goods within GOODS.

Request No. 3

All documents teflecting, addressing, or evidencing any claims or disputes

(other than the instant cancellation proceeding) involving the trademark “BLEED”.

Request No. 4

All documents reflecting, addressing, or evidencing any U.S. or foreign
applications to register or registrations for the trademark “BLEED” for any goods
within GOODS.

Request No. 5

All documents reflecting, addressing, or evidencing any searches, opinions,
investigations, surveys, or studies related to the trademarks “BLEED” or “IBLEED”.

Request No. 6

All documents reflecting, addressing, ot evidencing any initial awateness of
Petitioner of any use, application to register, or registration in the United States of
cither of the trademarks “BLEED” or “IBLEED” by any person other than
Petitionet.

Request No. 7

All documents concerning Registrant, except those created specially because of
the instant cancellation proceeding (such as attorney/client correspondence).

Request No. 8

All documents concerning future plans with respect to the use of the tradematk
“BLEED” for any good within GOODS in the United States including, but not
limited to, all business plans, licensing plans, marketing plans or other documents
relating to any products or services to be offered.

Request No. 9




All documents referring or relating to, or evidencing, any facts, circumstances,
admissions, or legal opinions that Petidoner believes support any contention that
Registrant is not entitled to the federal registration at issue in this cancellation

proceeding.

Respectfully submitted,
The Law Office of Robert E. Purcell, PLI.C

Date: November 28, 2016

Robert E. Burcéll, Esq.
211 West Jefferson Street
Suite 24

Syracuse, New York 13202

(315) 671-0710 — Telephone

(315) 671-0711 — Fax
rpurcell@repurcelllaw.com — E-mail

ATTORNEY FOR REGISTRANT,
JOHN GROAT d/b/a HOLY SHIRT!



CERTIFICATE OF SERVICE

I certify that on the 28 day of November, 2016 a copy of the foregoing
REGISTRANT’S FIRST REQUEST FOR THE PRODUCTION OF
DOCUMENTS AND THINGS TO PETITIONER (Nos. 1-9) was sent by e-mail
and First Class U.S. Mail, to the following:

Norman P Soloway

Hayes Soloway PC

4640 E Skyline Drive

Tucson, AZ 85718

United States

Jbarton@Hayes-Soloway.com, Admin@Hayes-Soloway.com
Phone: 520-882-7623

/Allison Collins/
Allison Collins




EXHIBIT I



HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520,882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Registration No.: 4099565
For the Mark: “IBLEED”
Date of Registration: February 14, 2012
Cancellation No.: 92064261
Michael Spitzbarth,
Petitioner,
V.
John Groat,
Registrant.

TRADEMARK TRIAL & APPEAL BOARD
Commissioner of Trademarks

P.O. Box 1451

Alexandria, VA 22313-1451

PETITIONER’S RESPONSES AND OBJECTIONS TO REGISTRANT’S FIRST SET
OF INTERROGATORIES (Nos. 1-7)

Pursuant to Rule 33 of the Federal Rules of Civil Procedure and 37 C.F.R. §2-120,
Petitioner, Michael Spitzbarth, by his attorneys, Hayes Soloway PC, responds and objects as
follows to Registrant’s First Set of Interrogatories. Each response below is subject to the

General Objections and any applicable specific objection expressly set forth hereinbelow.

GENERAL OBJECTIONS

1. Petitioner, Michael Spitzbarth, objects to the definition set forth in Registrant’s
Interrogatories to the term “GOODS” as overbroad, misleading, and irrelevant to the issues

framed by the pleadings insofar as it includes and encompasses all class 25 goods, instead of




HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

Trademark Appln Serial No.79/181,001
Docket: M&E/TM-1100 US
Petitioner’s Response to

First Set of Interrogatories

the goods of Registrant and of Petitioner, respectively, in class 25 and covered by the
respective marks. Petitioner’s responses to each Interrogatory hereinbelow are limited to the
goods set forth in the respective registration and application and in class 25, rather than to any
additional goods encompassed within Registrant’s definition to which this objection is directed.

2. Petitioner objects to each Interrogatory to the extent it seeks information
concerning Petitioner’s activities, sales, uses of the mark and past or future business activities
outside of the United States, its territories and possessions. Petitioner’s responses will be
limited to his business activities within the United States, its territories and possessions.

3.  Petitioner objects to each interrogatory and (to the extent pertinent hereto) to each
request for identification of documents which purports to impose discovery obligations and
burdens broader than those set forth in the Federal Rules of Civil Procedure. Specifically,
Petitioner objects to each interrogatory which requests information that is subject.to any
applicable privilege, is protected by or falls under the work product doctrine or is otherwise not
discoverable under Civil Rule 26, is irrelevant or immaterial to the issues framed in the
pleadings or would impose undue costs or burdens not fairly and reasonably commensurate to
the issues pertinent to the requests. Petitioner also objects to each interrogatory not limited in
scope to a reasonable time frame. Further, Petitioner objects to the “Instructions” and
“Definitions” pertaining to each request, as they constitute an unreasonable expansion on the
requests, impose undue burdens and costs in responding, create uncertainty, ambiguity and
vagueness as to the requested information and any attempted response, and if followed literally,
would multiply the burdens and costs of responding exponentially. Petitioner serves notice that
Petitioner will give the words of each request their usual and ordinary meaning, without regard

to Respondent’s Definitions and Instructions, except to the extent such definitions and




HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

Trademark Appln Serial No.79/181,001
Docket: M&E/TM-1100 US
Petitioner’s Response to

First Set of Interrogatories

obligations are derived from and contained within Rules 26-37 of the Federal Rules of Civil

Procedure.

RESPONSES TO INTERROGATORIES

Interrogatory No. 1

Identify every person having knowledge of any intentions or plans by any person or
entity to use the trademark “BLEED” in the United States in connection with any goods within
GOODS, and describe in detail each such person's knowledge.

RESPONSE:

Michael Spitzbarth

c/o Stephen B. Mosier, whose address is:
Hayes Soloway P.C.

4640 E. Skyline Drive

Tucson, AZ 8718

Mr. Spitzbarth has knowledge of his intention to use the mark within the United States to the
extent and in the manner set forth in his application with respect to the goods identified in his

application.

Interrogatory No. 2

Identify any persons that have authorized, licensed, sublicensed, franchised, granted, or
otherwise conveyed any right to use the trademark “BLEED” in connection with any goods
within GOODS, and describe in detail the nature of each such conveyance separately.
RESPONSE:

None.

Interrogatory No. 3

Describe in detail any claims or disputes (other than the instant cancellation proceeding)
involving the trademark “BLEED”.

RESPONSE:




HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

Trademark Applin Serial No.79/181,001
Docket: M&E/TM-1100 US
Petitioner’s Response to

First Set of Interrogatories

None.

Interrogatory No. 4

Identify all U.S. and foreign applications to register and any registrations of the
trademark “BLEED” for any goods within GOODS.
RESPONSE:

U.S. Application No. 79/181,001.

Interrogatory No. 5

Describe in detail any searches, opinions, investigations, surveys, or studies related to
the trademarks “BLEED” or “IBLEED”.
RESPONSE:

None, other than those performed or rendered by legal counsel in connection with this

cancellation proceeding.

Interrogatory No. 6

Describe in detail the circumstances by which Petitioner became aware of any use,
application to register, or registration in the United States of either of the trademarks “BLEED”
or “IBLEED” by any person other than Petitioner.

RESPONSE:

Via Office Action of USPTO in connection with Petitioner’s application.

Interrogatory No. 7

Describe in detail all relevant facts, circumstances, admissions, and legal opinions that
Petitioner believes support any contention that Registrant is not entitled to a federal registration

for “IBLEED?”, and identify every document or thing that Petitioner believes supports,




HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

Trademark Appln Serial No.79/181,001
Docket: M&E/TM-1100 US
Petitioner’s Response to

First Set of Interrogatories

evidences, or otherwise relates to such facts, circumstances, admissions, or legal opinions.
RESPONSE:

Petitioner is unaware, after diligent inquiry, of any use by Registrant of the mark
“IBLEED” in the form registered, and Petitioner has repeatedly requested from Registrant
proof of such use but Registrant to date has elected not to provide any such proof. Further
responding, Petitioner relies on, and incorporates by reference herein, the documents identified
in his Initial Disclosures previously provided to Registrant, and all documents produced or to
be produced in response to Registrant’s First Request for the Production of Documents and

Things (Nos. 1-9).

As to all objections and commentary:

Respectfully submitted,

/s/ Stephen B. Mosier
Stephen B. Mosier
Counsel for Petitioner Spitzbarth




HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

Trademark Appln Serial No.79/181,001
Docket; M&E/TM-1100 US

_ Petitioner’s Resporise 1o

JURAT DECLARATION.

M1chae1 Spltzbarth a resident of the City of

Helmbrechts ., states and affirms under penalty of perjury
of the laws of the Umted States that he is duly authorized under
applicable law and rules to sign the foregoing answers to interrogatories
on his behalf, that various matters set out therein are not within his
personal knowledge; that the answers have been assembled by authorized
individuals; and that to his best knowledge, information and belief, the
answers are true and correct.

Executed on this 27 _th day of December 2016, in
__Helmbrechts, .. : /

Mlchael Sp1tzbarth




HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

Trademark Appln Serial No.79/181,001
Docket: M&E/TM-1100 US
Petitioner’s Response to

First Set of Interrogatories

CERTIFICATE OF SERVICE

I, Stephen B. Mosier, counsel for Petitioner, hereby certify that a copy of the foregoing
Petitioner’s Responses and Objections to Registrant’s First Set of Interrogatories to Petitioner
(Nos. 1-7) was served upon counsel of record for the Registrant, via email and first class mail,
postage prepaid, on December 28, 2016, at the following address:

Robert E. Purcell, Esq.

The Law Office of Robert E. Purcell, PLLC
211 W. Jefferson St.

Syracuse, NY 13202
rpurcell@repurcelllaw.com

/s/ Stephen B. Mosier
Stephen B. Mosier




EXHIBIT J



HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Registration No.: 4099565
For the Mark: “IBLEED”
Date of Registration: February 14, 2012
Cancellation No.: 92064261
Michael Spitzbarth,

Petitioner,

V.

John Groat,

Registrant.

TRADEMARK TRIAL & APPEAL BOARD
Commissioner of Trademarks

P.O. Box 1451

Alexandria, VA 22313-1451

PETITIONER’S RESPONSES AND OBJECTIONS TO REGISTRANT’S FIRST
REQUEST FOR THE PRODUCTION OF DOCUMENTS AND THINGS (Nos. 1-9)

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, Petitioner, Michael
Spitzbarth, by his attorneys, Hayes Soloway PC, responds and objects as follows to
Registrant’s First Request for the Production of Documents and Things (Nos. 1-9). Subject to
the General Objections and any applicable specific objection expressly set forth hereinbelow,
responsive non-privileged documents in Petitioner’s possession, custody or control will be
transmitted electronically to Registrant, along with Petitioner’s Privilege Log, if applicable,

within fourteen (14) days of the date of service hereof.




HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

Trademark Appln Serial No0.79/181,001
Docket: M&E/TM-1100 US
Petitioner’s Response to First

Request for Production of Documents

GENERAL OBJECTIONS

L. Petitioner, Michael Spitzbarth, objects to the definition set forth in Registrant’s
Documentary Production Requests to the term “GOODS” as overbroad, misleading, and
irrelevant to the issues framed by the pleadings insofar as it includes and encompasses all class
25 goods, instead of the goods of Registrant and of Petitioner, respectively, in class 25 and
covered by the registration and application for the parties’ respective marks. Petitioner’s
responses to each Documentary Production Request hereinbelow are limited to the goods set
forth in the respective registration and application in class 25, rather than to any additional
goods encompassed within Registrant’s definition to which this objection is directed.

2. Petitioner objects to each Documentary Production Request to the extent it seeks
information concerning Petitioner’s activities, sales, uses of the mark and past or future
business activities outside of the United States, its territories and possessions. Petitioner’s
responses will be limited to his business activities within the United States, its territories and
possessions.

3.  Petitioner objects to each Documentary Production Request which purports to
impose discovery obligations and burdens broader than those set forth in the Federal Rules of
Civil Procedure. Specifically, Petitioner objects to each Documentary Production Request
which requests production of any document or disclosure of any information that is subject to
any applicable privilege, is protected by or falls under the work product doctrine or is otherwise
not discoverable under Civil Rule 26, is irrelevant or immaterial to the issues framed in the
pleadings or would impose undue costs or burdens not fairly and reasonably commensurate to
the issues pertinent to the requests. Petitioner also objects to each Documentary Production

Request which is not limited in scope to a reasonable time frame. Further, Petitioner objects to




HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
TUCSON, AZ 85718
TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

Trademark Appin Serial No.79/181,001
Docket: M&E/TM-1100 US
Petitioner’s Response to First

Request for Production of Documents

the “Instructions” and “Definitions” pertaining to each request, as they constitute an
unreasonable expansion on the requests, impose undue burdens and costs in responding, create
uncertainty, ambiguity and vagueness as to the requested information and any attempted
response, and if followed literally, would multiply the burdens and costs of responding
exponentially. Petitioner serves notice that Petitioner will give the words of each request their
usual and ordinary meaning, without regard to Respondent’s Definitions and Instructions,
except to the extent such definitions and obligations are derived from and contained within

Rules 26-37 of the Federal Rules of Civil Procedure.

RESPONSES TO DOCUMENTARY PRODUCTION REQUESTS

Request No. 1

All documents reflecting, addressing, or evidencing any intentions or plans, or lack of
any intention or plan, by any person or entity to use the trademark "BLEED" in the United
States in connection with any goods within GOODS.

RESPONSE:
Subject to the General Objections set forth above, all non-privileged responsive

documents, if any, in Petitioner’s possession, custody or control will be produced.

Request No. 2

All documents reflecting, addressing, or evidencing any authorization, license,
sublicense, grant, or other conveyance of any right to use the trademark “BLEED” in
connection with any goods within GOODS.

RESPONSE:
Subject to the General Objections set forth above, all non-privileged responsive

documents, if any, in Petitioner’s possession, custody or control will be produced.




Trademark Appln Serial No.79/181,001
Docket: M&E/TM-1100 US

Petitioner’s Response to First
Request for Production of Documents

Request No. 3

All documents reflecting, addressing, or evidencing any claims or disputes (other
than the instant cancellation proceeding) involving the trademark “BLEED”.
RESPONSE:

Subject to the General Objections set forth above, all non-privileged responsive

documents, if any, in Petitioner’s possession, custody or control will be produced.

Request No. 4

All documents reflecting, addressing, or evidencing any U.S. or foreign applications to
register or registrations for the trademark “BLEED” for any goods within GOODS.
RESPONSE:

Subject to the General Objections set forth above, all non-privileged responsive

documents, if any, in Petitioner’s possession, custody or control will be produced.

Request No. 5

All documents reflecting, addressing, or evidencing any searches, opinions,
investigations, surveys, or studies related to the trademarks “BLEED" or "IBLEED”.
RESPONSE:

Subject to the General Objections set forth above, all non-privileged responsive

documents, if any, in Petitioner’s possession, custody or control will be produced.

HAYES SOLOWAY P.C. Request No. 6

4640 E. SKYLINE DRIVE

TUCSON, AZ 85718 All documents reflecting, addressing, or evidencing any initial awareness of Petitioner
TEL. 520.882.7623

FAX. 520.882.7643 of any use, application to register, or registration in the United States of either of the

175 CANAL STREET trademarks “BLEED” or “IBLEED” by any person other than Petitioner.

MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567
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RESPONSE:
Subject to the General Objections set forth above, all non-privileged responsive

documents, if any, in Petitioner’s possession, custody or control will be produced.

Request No. 7

All documents concerning Registrant except those created specially because of the
instant cancellation proceeding (such as attorney/client correspondence).
RESPONSE:

Objection, overbroad, unduly burdensome, irrelevant and beyond the proper scope of
discovery framed by the pleadings and under Federal Civil Rule 26. The time and costs
necessarily entailed in responding to this request as framed far outweighs any possible benefit
which could reasonably be expected to be derived in light of the claims and issues in this

proceeding.

Request No. 8

All documents concerning future plans with respect to the use of the trademark
“BLEED?” for any good within GOODS in the United States including, but not limited to, all
business plans, licensing plans, marketing plans or other documents relating to any products or
services to be offered.

RESPONSE:
Subject to the General Objections set forth above, all non-privileged responsive

documents, if any, in Petitioner’s possession, custody or control will be produced.

Request No. 9

All documents referring or relating to, or evidencing, any facts, circumstances,
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admissions, or legal opinions that Petitioner believes support any contention that Registrant is
not entitled to the federal registration at issue in this cancellation proceeding.
RESPONSE:

Subject to the General Objections set forth above, all non-privileged responsive
documents, if any, in Petitioner’s possession, custody or control (beyond those previously and

specifically identified in Petitioner’s Initial Disclosures) will be produced.

Respectfully submitted,

/s/ Stephen B. Mosier

Stephen B. Mosier
Attorney for Petitioner

CERTIFICATE OF SERVICE

I, Stephen B. Mosier, counsel for Petitioner, hereby certify that a copy of the foregoing
Petitioner’s Responses and Objections to Registrant’s First Request for the Production of
Documents and Things to Petitioner (Nos. 1-9) was served upon counsel of record for the
Registrant, via first class mail, postage prepaid, and email on December 28, 2016, at the
following address:

Robert E. Purcell, Esq.

The Law Office of Robert E. Purcell, PLLC
211 W. Jefferson St.

Syracuse, NY 13202
rpurcell@repurcelllaw.com

/s/ Stephen B. Mosier
Stephen B. Mosier




