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HAYES SOLOWAY P.C.
4640 E. SKYLINE DRIVE
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TEL. 520.882.7623
FAX. 520.882.7643

175 CANAL STREET
MANCHESTER, NH 03101
TEL. 603.668.1400
FAX. 603.668.8567

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark Registration No.: 4099565
For the Mark: “IBLEED”
Date of Registration: February 14, 2012
Cancellation No.: 92064261
Michael Spitzbarth,

Petitioner,

V.

John Groat,

Registrant.

TRADEMARK TRIAL & APPEAL BOARD
Commissioner of Trademarks

P.O. Box 1451

Alexandria, VA 22313-1451

PETITIONER SPITZBARTH’S RESPONSE BRIEF IN OPPOSITION TO
REGISTRANT’S MOTION TO STRIKE DOC. NO. 14

TO THE TRADEMARK TRIAL AND APPEAL BOARD:

This brief is filed on behalf of Petitioner Michael Spitzbarth (“Petitioner Spitzbarth”) in
opposition to Registrant John Groat’s “Motion to Strike” [Doc. 15] filed April 20, 2017.

The Registrant’s Motion to Strike [Doc. 15] is just the most recent act of desperation
and gamesmanship designed to avoid at all costs a decision on the merits of the “standing”
issue---an affirmative defense which Registrant never raised in its pleading, and on which both
parties have moved (and cross-moved) for summary judgment. The exact chronology of the
motion, cross-motion and related papers is pertinent to understanding the gamesmanship at play

by Registrant’s most recent filing:
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February 21, 2017 — Registrant’s Motion for Summary Judgment
(standing);

March 23, 2017 — Petitioner’s Opposition to Motion for Summary
Judgment;

March 23, 2017 — Petitioner’s Cross-Motion for Summary
Judgment (standing);

April §, 2017 — Registrant’s Reply [purportedly solely in
support of Registrant’s own Motion for Summary Judgment,
but putatively not addressing Petitioner’s Cross-Motion for
Summary Judgment;

April 19, 2017 — Petitioner’s Reply in Support of Petitioner’s
Cross-Motion for Summary Judgment and Replying to
Registrant’s April 5, 2017 “Reply.”

The crux of Registrant’s Motion to Strike is this: Registrant labeled its April 5 filing
solely as a “Reply” to its own motion, leaving Petitioner’s Cross-Motion as unopposed, and by
this magic elixor, Registrant supposes that he has precluded Petitioner from ever responding to
all the issues and arguments Registrant raised for the first time in its April 5, 2017 Reply [Doc.
13].

Registrant’s argument is bold, albeit outrageous, and if accepted, would make a
mockery of these proceedings. Most fundamentally, Registrant’s April 5 so-called “Reply”

brief raised for the first time an argument of “estoppel”, an argument that was not raised in

Registrant’s original Summary Judgment Motion on standing [Doc. 7]. Registrant’s contention
now, unbelievably, is that by the slight-of-hand of simply choosing to call his April 5 brief a
“Reply” to his own summary judgment motion rather than a “Response to Petitioner’s Cross-
Motion,” Registrant can, in effect, preclude Petitioner from even so much as responding to the
entirely new argument of “estoppel” which Registrant raised for the first time in Registrant’s

April 5 so-called “Reply.”
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Registrant apparently has a very low opinion of the Board’s ability to see through the
shenanigans and rank gamesmanship that Registrant is attempting to pull off by this conduct.
Registrant and his representatives should know better than even to try such a trick as this.

The Board should, at a bare minimum, deny Registrant’s Motion to Strike, and should
consider such other and further relief as may be warranted under the circumstances, including
at a minimum reminding Registrant that the Board does not have to countenance
gamesmanship or disrespect for the Board’s orderly processes and procedures. Cases coming
before the Board are intended, absent extraordinary circumstances, to be decided by the Board
on their merits, and gamesmanship such as that exhibited by Registrant in filing Doc. 15 is not
helpful to the parties, the Board or the public.

In the event that Registrant’s Motion to Strike is not denied in its entirety, Petitioner
hereby cross-moves for an Order striking Registrant’s so-called “Reply” Brief, Doc. 13 (and all
accompanying Declarations, exhibits and other motion papers), on the alternative ground that
new issues and arguments not first fully raised in the original underlying motion paper (here,
Registrant’s Motion for Summary Judgment filed February 21, 2017), cannot be raised or
argued in a Reply Brief. Intelligent Bio-Systems, Inc. v. lllumina Cambridge Ltd., 821 F3d
1359, 1369 (Fed. Cir. 2016). ( “[o]nce the Board identifies new issues presented for the first
time in reply, neither this court nor the Board must parse the reply brief to determine which, if
any, parts of that brief are responsive and which are improper.”) As a result, the Federal Circuit
concluded that neither it nor the Board needed to consider any portion of the petitioner’s
reply—even those portions that may have been proper, explaining that the Board’s practice is

appropriate.
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The reason for this well-settled rule is that such a rule necessary to preserve the integrity of the
adversarial system of justice; an opposite rule would unfairly preclude the adversary from any

fair opportunity to be heard on new issues and arguments raised for the first time in a Reply.

Respectfully submitted,
/s/ Stephen B. Mosier

Stephen B. Mosier
Attorney for Petitioner Michael Spitzbarth

CERTIFICATE OF SERVICE

I, Stephen B. Mosier, counsel for Petitioner, hereby certify that a copy of the foregoing
Petitioner Spitzbarth’s Response Brief in Opposition to Registrant’s Motion to Strike Doc. No.
14 was served upon counsel of record for the Registrant, via email on April 20, 2017, at the
following address:

Robert E. Purcell, Esq.

The Law Office of Robert E. Purcell, PLLC
211 W. Jefferson St.

Syracuse, NY 13202
rpurcell@repurcelllaw.com

/s/ Stephen B. Mosier
Stephen B. Mosier




