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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Cancellation Proceeding 92063345
In the matter of Trademark Registration: 77769747
For the mark: CBA CONTINENTAL BASKETBALL ASSOCIATION
Registration Date: May 25, 2010
Mike Miller
V.

Demperio Sports & Entertainment, LLC

MOTION TO DISMISS UNDER RULE 12(b)

A motion to dismiss for failure to state a claim upon which relief can be granted under
Fed. R. Civ. P. 12(b)(6) is a test solely of the legal sufficiency of a complaint. In order to
withstand such a motion, a pleading need only allege such facts as would, if proved, establish
that petitioner is entitled to the relief sought, that is, that 1) opposer has standing to maintain the
proceeding, and 2) a valid ground exists for opposing the subject application. Young v. AGB
Corp., 152 F.3d 1377, 47 USPQ2d 1752, 1755 (Fed. Cir. 1998); Fair Indigo LLC v. Style
Conscience, 85 USPQ2d 1536, 1538 (TTAB 2007).

Opposer has not sufficiently pleaded facts to establish the first prong of this test and as
such has failed to state a claim on which relief can be granted by this Board.

Standing is a threshold issue that must be pleaded and later proven by a plaintiff in every
inter partes case so as to prevent litigation when there is no real controversy between the parties.

Ritchie v. Simpson, 170 F.3d 1092, 50 USPQ2d 1023 (Fed. Cir. 1999); and Lipton Industries,
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Inc. v. Ralston Purina Co., 670 F.2d 1024, 213 USPQ 185 (CCPA 1982). To establish standing,
the plaintiff must demonstrate that it has a real interest, i.e., a direct and personal stake, in the
outcome of the proceeding and a reasonable basis for its belief of damage.

Petitioner has pleaded its only interest in this proceeding “as someone who intends to
start a basketball league under the name “Continental Basketball Association” aka “CBA.””
Petitioner is not yet in this business. No facts regarding commercial interests of any kind were
pleaded by Petitioner. If a petition to cancel is grounded on a charge of abandonment or fraud, a
petitioner must allege that it is using the same or a similar mark for the same or similar goods
and a direct or hypothetical likelihood of confusion, mistake or deception.

Petitioner did NOT even plead as a petitioner currently engaged in services which are
related to those identified in the subject registration. American Vitamin Products Inc. v.
Dowbrands Inc., 22 U.S.P.Q.2d 1313 (TTAB 1992).

Petitioner's allegation of standing is based on nothing more than the hypothetical fear of
confrontation at some time in the future with no facts whatsoever. The Board does not have the
authority to render a decision on an issue unless that issue is presented to the Board pursuant to
jurisdictional provisions of Sections 17 and 20 of the Trademark Act.

Standing must be present at the time of the filing of the petition and not some future
interest. Petitioner has not pleaded interest in any current form of proprietary rights or pleaded

any interest as a current competitor.

To find standing under such inchoate circumstances would permit any entity to establish

standing by simply reciting a future possibility of a business venture. International Telephone
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and Telegraph Corporation v. International Mobile Machines Corporation, 218 U.S.P.Q. 1024

(TTAB 1983). The threshold for standing may be low but it is not non-existent.

The petition to cancel must be dismissed as being insufficient to support a claim of relief

before this Board.

Submitted By: /Wendy Peterson/

Date: April 21, 2016

Wendy Peterson, Demperio Sports & Entertainment, LLC,
Registrant

Not Just Patents LLC

PO Box 18716

Minneapolis, MN 55418

wsp@NJPLS.com

651-500-7590
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I hereby certify that on April 21, 2016,
the foregoing was served upon
Opposer’s attorney by first class mail:

LARRY ZERNER

LAW OFFICE OF LARRY ZERNER
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LOS ANGELES, CA 90067-2326

By: /Wendy Peterson/
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