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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Cancellation Proceeding 92063345
In the matter of Trademark Registration: 77769747
For the mark: CBA CONTINENTAL BASKETBALL ASSOCIATION
Registration Date: May 25, 2010
Mike Miller
V.

Demperio Sports & Entertainment, LL.C

MOTION TO DISMISS UNDER RULE 12(b)
A motion to dismiss for failure to state a claim upon which relief can be granted under Fed. R.
Civ. P. 12(b)(6) is a test solely of the legal sufficiency of a complaint. In order to withstand such a
motion, a pleading need only allege such facts as would, if proved, establish that petitioner is entitled to
the relief sought, that is, that 1) opposer has standing to maintain the proceeding, and 2) a valid ground
exists for opposing the subject application. Young v. AGB Corp., 152 F.3d 1377, 47 USPQ2d 1752, 1755

(Fed. Cir. 1998); Fair Indigo LLC v. Style Conscience, 85 USPQ2d 1536, 1538 (TTAB 2007).

Information gathered during discovery established that opposer has not sufficiently pleaded facts
to establish the first prong of this test and as such has failed to state a claim on which relief can be granted

by this Board.

Standing is a threshold issue that must be pleaded and later proven by a plaintiff in every inter
partes case so as to prevent litigation when there is no real controversy between the parties. Ritchie v.
Simpson, 170 F.3d 1092, 50 USPQ2d 1023 (Fed. Cir. 1999); and Lipton Industries, Inc. v. Ralston Purina

Co., 670 F.2d 1024, 213 USPQ 185 (CCPA 1982). To establish standing, the plaintiff must demonstrate



that it has a real interest, i.e., a direct and personal stake, in the outcome of the proceeding and a

reasonable basis for its belief of damage.

Petitioner has pleaded its only interest in this proceeding “as someone who intends to start a
basketball league under the name “Continental Basketball Association” aka “CBA.”” Petitioner is not yet
in this business. No facts regarding commercial interests of any kind were pleaded by Petitioner. If a
petition to cancel is grounded on a charge of abandonment or fraud, a petitioner must allege that it is
using the same or a similar mark for the same or similar goods and a direct or hypothetical likelihood of

confusion, mistake or deception.

Petitioner did NOT even plead as a petitioner currently engaged in services which are related to
those identified in the subject registration. American Vitamin Products Inc. v. Dowbrands Inc., 22

U.S.P.Q.2d 1313 (TTAB 1992).

Petitioner's allegation of standing is based on nothing more than the hypothetical fear of
confrontation at some time in the future with no facts whatsoever. The Board does not have the authority
to render a decision on an issue unless that issue is presented to the Board pursuant to jurisdictional

provisions of Sections 17 and 20 of the Trademark Act.

Standing must be present at the time of the filing of the petition and not some future interest.
Petitioner’s only pleaded interest in any current form of proprietary was a fraudulently obtained
application under Serial No. 86941369 in which Petitioner would have had to have provided a verified
statement alleging that “the applicant to be entitled to use the mark in commerce and that no one else, to
the best of his or her knowledge and belief, has the right to use the mark in commerce, either in the
identical form or in such near resemblance as to be likely, when applied to the goods or services of the
other person, to cause confusion or mistake, or to deceive. See 15 U.S.C. §1051(b)(3)(A); 37 C.F.R.
§2.33(b)(2). The record clearly establishes that opposer was not only aware of Respondent’s mark

Registration No. 3792379 but negotiated for the right to use it before copying the registration for his own
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sham application directly causing the confrontation that lead to these cancellation proceedings. Thus

opposer cannot claim any damages aside from those caused by his own fraudulent actions.

Furthermore, even if the board were to favorably consider Petitioner’s application and standing in
the most favorable light Petitioner’s argument that Registration No. 3792379 would cause cancellation of
Petitioner’s sham application has already been proven false. That application has been suspended by a
Trademark Attorney pending not only the outcome of this case but whether or not it conflicts with
Respondents identical mark in a different class of goods Registration No. 5266736 that Petitioner failed to

include in its pleading.

To find standing under such inchoate circumstances would permit any entity to establish standing
by simply reciting a future possibility of a business venture. International Telephone and Telegraph
Corporation v. International Mobile Machines Corporation, 218 U.S.P.Q. 1024 (TTAB 1983). The

threshold for standing may be low but it is not non-existent.

Finally; Petitioner failed to properly plead any element of fraud and introduced into evidence

Exhibit A in its Motion to Compel Discovery in which its asks:

REQUEST FOR PRODUCTION NO. 30:

All entries YOU received to the CBA World Hoops Photo/Video contest.

The above disclosure proves, once again, that Petitioner is well aware of the existence of Respondent

website at www.cbaworldhoops.com as this was a contest exclusively advertised at that web address. This

contradicts its pleading stating Respondent has not used the registered mark for ANY services listed in the
mark and thus this portion of the pleading must be struck from the pleading completely eliminating any

claim of fraud against the Respondent.
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The petition to cancel must be dismissed as being insufficient to support a claim of relief before
this Board. To not dismiss would give any prospective competitor of a registered trademark the right to
knowingly falsely certify ownership of existing marks during the application process and engage in costly

cancellation proceedings in bad faith as was done in this case.
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