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- 1-  Petitioner’s Motion to Compel 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

MICHAEL MILLER     

  

 Petitioner,  

    

  - against -   

    

DEMPERIO SPORTS & ENTERTAINMENT, 

LLC,    

 Respondent. 

  

 

Cancellation Proceeding 92063345 

 

In the Matter of Trademark Registration: 

77769747 

 

For the Mark: CBA Continental Basketball 

Association 

 

Registration Date: May 25, 2010 

 

 

PETITIONER’S MOTION TO COMPEL RESPONSES TO:                                                              

(1) FIRST REQUEST FOR IDENTIFICATION AND PRODUCTION OF DOCUMENTS; 

AND (2) FIRST SET OF SPECIAL INTERROGATORIES TO RESPONDENT 

 

Pursuant to TBMP §§ 411.02 and 523, 37 CFR § 2.120(e), and Rule 37 of the Federal 

Rules of Civil Procedure, Petitioner Michael Miller (“Petitioner”) hereby moves to compel 

Respondent Demperio Sports & Entertainment, LLC (“Respondent”) to comply with its 

discovery obligations.  Respondent has failed to serve any responses or objections to Petitioner’s 

First Request for Identification and Production of Documents (“Document Requests”) and First 

Set of Special Interrogatories (“Interrogatories”).  Petitioner has made a good faith effort to 

resolve this dispute, but Respondent continues to directly shirk its legal obligations by refusing 

to respond to Petitioner’s discovery requests.  Accordingly, Petitioner seeks an order from the 

Board requiring Respondent to provide sufficient responses to Petitioner’s Document Requests 

and Interrogatories. 

FACTUAL BACKGROUND 

On November 29, 2016, Petitioner served its Document Requests and Interrogatories on 

Respondent via First Class Mail and e-mail to its attorney of record at the time, Wendy Peterson.  

See Declaration of Larry Zerner in Support of Petitioner’s Motion to Compel, filed herewith 
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(“Zerner Decl.”) ¶¶ 3-4, Exs. A, B.  The Document Requests include 30 requests seeking 

relevant evidence, such as “[e]xemplars of all promotional material which used THE MARK 

from June 28, 2009 to the present” and “[a]ll documents which show that YOU used the MARK 

in connection with television and/or radio programs in the field of basketball.”  See id., at Ex. A.  

The Interrogatories consist of 14 interrogatories, seeking relevant evidence, such as “Have YOU 

used the MARK in connection with live basketball games?  If so, please identify the first such 

basketball game by date, place and names of teams which played.”  See id., at Ex. B. 

The deadline to respond to these discovery requests was November 23, 2016.  Currently, 

as of January 18, 2017, Respondent has failed to serve any responses or objections to both 

Petitioner’s Document Requests and Interrogatories.  See Zerner Decl. ¶ 6. 

Petitioner made a good faith effort to resolve this dispute prior to filing this motion by 

contacting Respondent on to inquire about its failure to respond to the discovery requests.  See 

Zerner Decl. ¶ 8.  Despite these efforts, Respondent has failed to serve any responses or 

objections to Petitioner’s outstanding discovery requests, forcing Petitioner to seek relief from 

the Board.  See id., at ¶ 9.  

ARGUMENT  

 Respondent has failed to comply with its discovery objections.  Pursuant to TBMP § 

403.03, responses to interrogatories and requests for production of documents and things “must 

be served within thirty days from the date of service of such discovery requests.”  TBMP § 

403.03; 37 CFR § 2.120(a)(3); see also TBMP §§ 405.04(a), 406.04(a).  Five extra days are 

added to this deadline when service is made by first-class mail.  See id.; TBMP § 113.05.  When 

a party fails to answer interrogatories, or respond to document requests, the party seeking 
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discovery may file a motion to compel answers and production.  See TBMP § 523.01; 37 CFR § 

2.120(e). 

Petitioner served its Document Requests and Interrogatories via First Class Mail on 

October 19, 2016.  See Zerner Decl. ¶¶ 3, 4.  Accordingly, Respondent’s responses were due 35 

days from the date of service—November 23, 2016.  See TBMP § 403.03; 37 CFR § 2.120(a)(3).  

Currently, as of January 18, 2017, over a month after the deadline, Respondents have failed to 

serve any responses or objections to either Petitioner’s Document Requests or Interrogatories.  

See Zerner Decl. ¶¶ 6, 9.   

When Petitioner failed to receive any responses to its discovery requests by Respondent’s 

deadline of November 23, 016, it contacted Respondent to inquire about the status of the 

responses.  See Zerner Decl. ¶8 Accordingly, Petitioner made a good faith effort to resolve the 

issues presented in this motion, as required by TBMP § 523.02 and 37 CFR § 2.120(e), but has 

been unable to resolve the parties’ differences.  See id.  Thus, Respondent’s actions have forced 

Petitioner to seek relief from the Board. 

CONCLUSION 

For the foregoing reasons, Petitioner requests the Board issue an order requiring 

Respondent to provide sufficient responses to Petitioner’s Document Requests and 

Interrogatories. 

Dated: January 20, 2017 By:_/Larry Zerner/_______ 

Larry Zerner 

Law Office of Larry Zerner 

1801 Century Park East, Ste. 2400 

Los Angeles, CA 90067 

Phone: 310-773-3623 

Email: Larry@ZernerLaw.com 

Attorney for Petitioner. 

mailto:Larry@ZernerLaw.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

MICHAEL MILLER 

Petitioner, 

- against -

DEMPERIO SPORTS & ENTERTAINMENT, 

LLC,  

Respondent. 

Cancellation Proceeding 92063345 

In the Matter of Trademark Registration: 

77769747 

For the Mark: CBA Continental Basketball 

Association 

Registration Date: May 25, 2010 

DECLARATION OF LARRY ZERNER IN SUPPORT OF

PETITIONER’S MOTION TO COMPEL  

I, Larry Zerner, declare as follows: 

1. This declaration is based on my personal knowledge and, if called upon to do so, I

would and could testify competently as to the matters set forth herein. 

2. I am an attorney with the law firm of Zerner Law, counsel for Petitioner Michael

Miller (“Petitioner”) in the above captioned action, and am in good standing with the State Bar 

of California. 

3. The discovery at issue was served after I conducted a discovery conference with

Wendy Peterson.  At the discovery conference, the parties agreed that they would waive initial 

disclosures and open discovery on September 19, 2016.  

4. I served Petitioner’s First Request for Identification and Production of Documents

(“Document Requests”) on Respondent Demperio Sports & Entertainment, LLC (“Respondent”) 

via First Class Mail and e-mail to Respondent’s counsel of record at the time, Wendy Peterson, 

on October 19, 2016.  A true and correct copy of the Document Requests are attached hereto as 

Exhibit A. 
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5. I served Petitioner’s Special Interrogatories to Demperio Sports & Entertainment

(“Interrogatories”) on Respondent via First Class Mail and e-mail to Respondent’s counsel of 

record at the time, Wendy Peterson, on October 19, 2016.  A true and correct copy of the 

Interrogatories are attached hereto as Exhibit B. 

6. Pursuant to TBMP § 403.03 and 37 CFR § 2.120(a)(3), Respondent’s responses to

Petitioner’s Document Requests and Interrogatories were due on November 23, 2016. 

7. As of the filing of this motion, Respondent has not responded to either Respondent’s

Document Requests or Interrogatories, nor has Respondent served any objections to Petitioner’s 

Document Requests or Interrogatories. 

8. Respondent’s counsel of record, Wendy Peterson, withdrew on November 16, 2016, a

few days before the discovery was due.  and, no new counsel has filed a notice of appearance on 

behalf of Respondent.  To the best of my knowledge, Respondent is no longer represented by 

counsel in this matter.   

9. Pursuant to TBMP § 523.02 and 37 CFR § 2.120(e), I have made a good faith effort,

by conference or correspondence, to resolve the issues presented in this motion with Respondent 

but have been unable to resolve the parties’ differences.  Because Respondent is not represented 

by counsel, when Respondent failed to serve any discovery responses by its deadline of 

November 23, 2016, I emailed Respondent directly on December 9, 2016 in an effort to meet and 

confer on this issue.  Respondent was beligerant and threatened to seek sanctions against me if I 

filed a motion to compel.  Attached as Exhibit C are copies of the email correspondence 

between myself and Respondent. Despite my efforts to resolve this dispute, Respondent has 

failed to provide any responses or objections whatsoever to Petitioner’s Document Requests and 

Interrogatories.  As a result, Petitioner was forced to file this motion to seek relief. 
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I declare under penalty of perjury of the laws of the State of California that the foregoing 

is true and correct.  Executed this 20th day of January, 2017 in Los Angeles, California. 

_/Larry Zerner/_____________________ 

Larry Zerner, Esq.
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CERTIFICATE OF SERVICE 
 

I hereby certify that true and correct copies of:  
 
PETITIONER’S MOTION TO COMPEL RESPONSES TO: (1) FIRST REQUEST FOR 
IDENTIFICATION AND PRODUCTION OF DOCUMENTS; AND (2) FIRST SET OF 
SPECIAL INTERROGATORIES TO RESPONDENT; and 
 
DECLARATION OF LARRY ZERNER IN SUPPORT OF PETITIONER’S MOTION TO 
COMPEL  
 
have been served on Respondent Demperio Sports & Entertainment, LLC by delivering said 
copies, via First Class Mail, on January 20, 2017 to: 
 
Derek Demperio 
DEMPERIO SPORTS & ENTERTAINMENT LLC 
5121 CORPORAL WELCH ROAD 
SYRACUSE, NY 13215 
 
Electronic copies of these documents have also been sent via electronic mail to: 
info@demperiosports.com 

 

       /s/Larry Zerner___________ 
       Larry Zerner, Esq. 
       Attorney for Petitioner  
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

MICHAEL MILLER     

  

 Petitioner,  

    

  - against -   

    

DEMPERIO SPORTS & ENTERTAINMENT, 

LLC,    

 Respondent. 

  

 

Cancellation Proceeding 92063345 

 

In the Matter of Trademark Registration: 

77769747 

 

For the Mark: CBA Continental Basketball 

Association 

 

Registration Date: May 25, 2010 

 

 

PETITIONER’S FIRST REQUEST FOR IDENTIFICATION AND PRODUCTION OF 

DOCUMENTS 

PROPOUNDING PARTY:  Michael Miller, Petitioner 

RESPONDING PARTY:     Demperio Sports & Entertainment, LLC, Respondent 

SET NUMBER:  One  

 

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, TBMP §406 and 37 C.F.R. 

§2.120(d) Michael Miller (“Petitioner”) requests that Demperio Sports & Entertainment, LLC 

(“Respondent”) identify and produce the documents specified herein for inspection or copying 

on November 23, 2016 at 10:00 a.m. at The Law Office of Larry Zerner, 1801 Century Park 

East, Suite 2400, Los Angeles, CA 90067 at such other time as may be agreed upon by the 

parties, subject to the instructions and definitions set forth below: 

INSTRUCTIONS 

1. As used herein, the singular shall always include the plural, OR vice versa, and 

verb tenses shall always include the past, present and future tenses. “ANY” shall be understood 

to include and encompass “ALL”. “ALL” shall be understood to include and encompass “ANY”. 
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The words “AND” as well as “OR” shall be construed disjunctively or conjunctively as 

necessary to bring within the scope of an interrogatory ALL matter and information that might 

otherwise be construed to be outside its scope.  

DEFINITIONS 

1. The term “DOCUMENT(S)”, as used herein, is used in its broad sense to 

encompass ALL “documents” and “tangible things” subject to a request for production under 

Rule 34 of the Federal Rules of Civil Procedure, and includes,  but is not limited to, all writings, 

recordings and photographs encompassed by Rule 1001 of the Federal Rules of Evidence, as 

well as ALL written, printed, typed, computerized or other graphic matter of any kind or nature, 

however produced or reproduced, whether or not sent or received, private or confidential, final or 

draft, including drafts and DUPLICATES bearing notations or marks not found on the 

ORIGINAL, or which otherwise differ from the ORIGINAL.  

2. The terms “ORIGINAL” and “DUPLICATE” are used herein as those terms are 

defined in Rule 1001 of the Federal Rules of Evidence.  

3. The phrases "REFERRING TO" or "RELATING TO" shall be construed in the 

broadest sense and mean and include: concerning, alluding to, responding to, connected with, 

commenting on, with respect to, pertaining to, about, regarding, discussing, involving, showing, 

describing, reflecting, analyzing, evidencing or comprising.  

4. The term “IDENTIFY”, when used in reference to a natural person, means to state 

his or her full name, present residential address and telephone number, present business title, 

present business affiliation, and present business address and telephone number or, if the above 

is not known, such information as was last known.  

Exhibit A
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5. The term “IDENTIFY”, when used with reference to an entity such as a 

partnership, whether general or limited, corporation, trust, firm, foundation, association or joint 

venture, means to state the full legal name of such entity, each number under which such entity 

does business, the entity’s street address, the entity’s business address, the entity’s telephone and 

facsimile numbers, and the identity of the chief operating officer, president, manager, trustee or 

other principle.  

6. The term “IDENTIFY”, when used in reference to a DOCUMENT, means to state 

the date, title and type of the DOCUMENT (e.g. letter, memorandum, contract, telegram or some 

other means of identifying it), to IDENTIFY the author(s) and addressee(s) of the document, if 

any, and, if the DOCUMENT is an AGREEMENT, to IDENTIFY each party to the 

AGREEMENT.  

7. The term “PERSON”, as used herein, means any individual, corporation, firm, 

association, organization, joint venture, partnership or other corporate or non-corporate entity.  

8. The terms "YOU" and "YOUR" mean and refer to Respondent and include their 

agents, employees, attorneys, consultants, corporations, partnerships and any other person or 

entity acting on its behalf.   

9. "ACTION" means and refers to the instant action. 

10. “COMMUNICATION(S)” means and refers to any transmission, transfer, 

conveyance or exchange of meaning or information, opinions, questions, or comments of any 

kind, in any manner, at any time or place and under any circumstances, whether by spoken or 

written language or other means of transmission or conveyance. 

11.  The term “THE MARK” refers to trademark no. 3792379 which looks like this:  
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REQUEST FOR PRODUCTION NO. 1. 

Exemplars of all promotional material which used THE MARK from June 28, 2009 to 

the present  

REQUEST FOR PRODUCTION NO. 2  

Exemplars of all advertising which used THE MARK from June 28, 2009 to the present.   

REQUEST FOR PRODUCTION NO. 3  

 All documents which show that YOU used the MARK in connection with television 

and/or radio programs in the field of basketball.  

REQUEST FOR PRODUCTION NO. 4  

 All documents which show that YOU used the MARK in connection with live basketball 

games and/or basketball exhibitions.  

REQUEST FOR PRODUCTION NO. 5  

 All documents which show that YOU used the MARK in connection with radio 

broadcasts of basketball games, basketball events and/or programs in the field of basketball.  

REQUEST FOR PRODUCTION NO. 6  

 All documents which show that YOU used the MARK in connection with television 

broadcasts of basketball games, basketball events and/or programs in the field of basketball.  

REQUEST FOR PRODUCTION NO. 7  

 All documents which show that YOU used the MARK in connection with conducting and 

arranging basketball clinics and camps.  

REQUEST FOR PRODUCTION NO. 8  

 All documents which show that YOU used the MARK in connection with coaches 

basketball clinics and camps.  

REQUEST FOR PRODUCTION NO. 9  

 All documents which show that YOU used the MARK in connection with dance team 
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clinics and camps.  

REQUEST FOR PRODUCTION NO. 10  

 All documents which show that YOU used the MARK in connection with the personal 

appearance by a costumed mascot and/or dance team at basketball games and exhibitions, 

clinics, camps, promotions, and other basketball related events, special events and parties.  

REQUEST FOR PRODUCTION NO. 11 

 All documents which show that YOU used the MARK in connection with fan club 

services.  

REQUEST FOR PRODUCTION NO. 12 

 All documents which show that YOU used the MARK in connection with providing a 

web site on a global computer network featuring the following content--television highlights, 

interactive television highlights, video recordings, video stream recordings, interactive video 

highlight selections, radio programs, radio highlights, and audio recordings, news in the nature of 

information, statistics, and trivia all in the field of basketball.  

REQUEST FOR PRODUCTION NO. 13 

 All documents which show that YOU used the MARK in connection with providing 

temporary use of non-downloadable on-line computer games.  

REQUEST FOR PRODUCTION NO. 14 

 All documents which show that YOU used the MARK in connection with temporary use 

of non-downloadable on-line video games.  

REQUEST FOR PRODUCTION NO. 15 

 All documents which show that YOU used the MARK in connection with temporary use 

of non-downloadable on-line interactive video games.  

REQUEST FOR PRODUCTION NO. 16 

 All documents which show that YOU used the MARK in connection with temporary use 

of non-downloadable on-line action skill games.  

REQUEST FOR PRODUCTION NO. 17 

 All documents which show that YOU used the MARK in connection with temporary use 

of non-downloadable on-line action arcade games.  

REQUEST FOR PRODUCTION NO. 18 

 All documents which show that YOU used the MARK in connection with temporary use 
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of non-downloadable on-line adult and children’s party games.  

REQUEST FOR PRODUCTION NO. 19 

 All documents which show that YOU used the MARK in connection with temporary use 

of non-downloadable on-line board games.  

REQUEST FOR PRODUCTION NO. 20 

 All documents which show that YOU used the MARK in connection with temporary use 

of non-downloadable on-line puzzles.  

REQUEST FOR PRODUCTION NO. 21 

 All documents which show that YOU used the MARK in connection with temporary use 

of non-downloadable on-line trivia games.  

REQUEST FOR PRODUCTION NO. 22 

 All documents which show that YOU used the MARK in connection with temporary use 

of non-downloadable on-line coloring books.  

REQUEST FOR PRODUCTION NO. 23 

 All documents which show that YOU used the MARK in connection with publishing of 

online magazines and newletters and game schedules in the field of basketball.  

REQUEST FOR PRODUCTION NO. 24 

 All documents which show that YOU used the MARK in connection with an online 

computer database in the field of basketball.  

REQUEST FOR PRODUCTION NO. 25.  

 All of your advertising and/or marketing material which incorporates the MARK and 

which was not produced in connection with previous requests.  

REQUEST FOR PRODUCTION NO. 26 

 All posts made on the official Continental Basketball Association Facebook page from 

June 28, 2009 to May 25, 2015.  

REQUEST FOR PRODUCTION NO. 27 

 A recording of the earliest televised basketball game you have in your possession, which 

displayed the mark after June 28, 2009.  

REQUEST FOR PRODUCTION NO. 28 

 A recording of the earliest radio broadcast of a basketball game you have in your 

possession, which displayed the MARK after June 28, 2009.  

Exhibit A
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REQUEST FOR PRODUCTION NO. 29 

 Any DOCUMENTS which refer to reflect money expended by YOU for promotion, 

advertising or marketing of the CBA or the MARK.  

REQUEST FOR PRODUCTION NO. 30: 

 All entries YOU received to the CBA World Hoops Photo/Video contest.  

October 19, 2016     

       By:_/Larry Zerner/_______ 

       Larry Zerner 

       Law Office of Larry Zerner 

       1801 Century Park East, Ste. 2400 

       Los Angeles, CA 90067 

       Phone: 310-773-3623 

       Email: Larry@ZernerLaw.com 

 

       Attorney for Petitioner.  

Exhibit A
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CERTIFICATE OF SERVICE 

I hereby certify that a true and complete copy of the foregoing  

PETITIONER’S FIRST REQUEST FOR IDENTIFICATION AND PRODUCTION OF 
DOCUMENTS 

has been served on Applicant by mailing said copy on October 19, 2016, via First Class 

Mail, postage prepaid, to: 

WENDY PETERSON 

NOT JUST PATENTS LLC 

PO BOX 18716 

MINNEAPOLIS, MN 55418 

And by emailing a copy to WSP@NJPLS.com 

Exhibit A
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

MICHAEL MILLER 

Petitioner, 

- against -

DEMPERIO SPORTS & ENTERTAINMENT, 

LLC,  

Respondent. 

Cancellation Proceeding 92063345 

In the Matter of Trademark Registration: 

77769747 

For the Mark: CBA Continental Basketball 

Association 

Registration Date: May 25, 2010 

PETITIONER’S SPECIAL INTERROGATORIES TO DEMPERIO SPORTS & 

ENTERTAINMENT 

PROPOUNDING PARTY:  Michael Miller, Petitioner 

RESPONDING PARTY:    Demperior Sports & Entertainment, LLC 

SET NUMBER: One 

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, TBMP §406 and 37 C.F.R. 

§2.120(d) Michael Miller (“Petitioner”) requests that Demperio Sports & Entertainment, LLC

(“Respondent”) identify and produce the documents specified herein for inspection or copying 

on ? at 10:00 a.m. at The Law Office of Larry Zerner, 1801 Century Park East, Suite 2400, Los 

Angeles, CA 90067 at such other time as may be agreed upon by the parties, subject to the 

instructions and definitions set forth below: 

INSTRUCTIONS 

1. As used herein, the singular shall always include the plural, OR vice versa, and

verb tenses shall always include the past, present and future tenses. “ANY” shall be understood 

to include and encompass “ALL”. “ALL” shall be understood to include and encompass “ANY”. 
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The words “AND” as well as “OR” shall be construed disjunctively or conjunctively as 

necessary to bring within the scope of an interrogatory ALL matter and information that might 

otherwise be construed to be outside its scope.  

DEFINITIONS 

1. The term “DOCUMENT(S)”, as used herein, is used in its broad sense to 

encompass ALL “documents” and “tangible things” subject to a request for production under 

Rule 34 of the Federal Rules of Civil Procedure, and includes,  but is not limited to, all writings, 

recordings and photographs encompassed by Rule 1001 of the Federal Rules of Evidence, as 

well as ALL written, printed, typed, computerized or other graphic matter of any kind or nature, 

however produced or reproduced, whether or not sent or received, private or confidential, final or 

draft, including drafts and DUPLICATES bearing notations or marks not found on the 

ORIGINAL, or which otherwise differ from the ORIGINAL.  

2. The terms “ORIGINAL” and “DUPLICATE” are used herein as those terms are 

defined in Rule 1001 of the Federal Rules of Evidence.  

3. The phrases "REFERRING TO" or "RELATING TO" shall be construed in the 

broadest sense and mean and include: concerning, alluding to, responding to, connected with, 

commenting on, with respect to, pertaining to, about, regarding, discussing, involving, showing, 

describing, reflecting, analyzing, evidencing or comprising.  

4. The term “IDENTIFY”, when used in reference to a natural person, means to state 

his or her full name, present residential address and telephone number, present business title, 

present business affiliation, and present business address and telephone number or, if the above 

is not known, such information as was last known.  
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5. The term “IDENTIFY”, when used with reference to an entity such as a

partnership, whether general or limited, corporation, trust, firm, foundation, association or joint 

venture, means to state the full legal name of such entity, each number under which such entity 

does business, the entity’s street address, the entity’s business address, the entity’s telephone and 

facsimile numbers, and the identity of the chief operating officer, president, manager, trustee or 

other principle. 

6. The term “IDENTIFY”, when used in reference to a DOCUMENT, means to state

the date, title and type of the DOCUMENT (e.g. letter, memorandum, contract, telegram or some 

other means of identifying it), to IDENTIFY the author(s) and addressee(s) of the document, if 

any, and, if the DOCUMENT is an AGREEMENT, to IDENTIFY each party to the 

AGREEMENT.  

7. The term “PERSON”, as used herein, means any individual, corporation, firm,

association, organization, joint venture, partnership or other corporate or non-corporate entity. 

8. The terms "YOU" and "YOUR" mean and refer to Respondent and include their

agents, employees, attorneys, consultants, corporations, partnerships and any other person or 

entity acting on its behalf. 

9. "ACTION" means and refers to the instant action.

10. “COMMUNICATION(S)” means and refers to any transmission, transfer,

conveyance or exchange of meaning or information, opinions, questions, or comments of any 

kind, in any manner, at any time or place and under any circumstances, whether by spoken or 

written language or other means of transmission or conveyance. 

11. The term “THE MARK” refers to trademark no. 3792379 which looks like this:
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Interrogatory No. 1. Have YOU used the MARK in connection with live basketball games?  If 

so, please identify the first such basketball game by date, place and names of teams 

which played.  

Interrogatory No. 2. Have YOU used the MARK in connection with a televised basketball 

game?  If so, please identify the first such basketball game by date, place and names of 

teams which played, and the station or channel which aired the basketball game.  

Interrogatory No. 3. Have YOU used the MARK in connection with a radio broadcast of a 

basketball game?  If so, please identify the first such basketball game by date, place and 

names of teams which played, and the radio station which aired the basketball game.  

Interrogatory No. 4. Have YOU used the MARK in connection with a basketball clinic or 

camp?  If so, when was the first such clinic or camp and where did it occur?  

Interrogatory No. 5. Have YOU used the MARK in connection with dance team clinics?  f so, 

when was the first such clinic where did it occur?  

Interrogatory No. 6. Have YOU used the MARK in connection with the personal appearance 

by a costumed mascot and/or dance team at a basketball game or other basketball related 

event?  If so, please identify the first such time you used the mark in such a way by date 

and place.  

Interrogatory No. 7. Have you used the MARK in connection with fan club services? If so, 

how was the mark used in this way?  

Interrogatory No. 8. Have you used the MARK in connection with online computer or video 

games? If so, what was the date that you first made such a use of the MARK and how 

was it used.  
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Interrogatory No. 9. Have you used the MARK in connection with the publishing of online 

magazines and newsletters and game schedules in the field of basketball? If so, when was 

the first such use and how was it used.  

Interrogatory No. 10. What is the total gross revenue earned by YOU in connection with 

YOUR use of the MARK from June 28, 2009 to the present? 

Interrogatory No. 11. What is the total amount of money YOU have spent from June 28, 

2009 to promote or advertise the MARK.  

Interrogatory No. 12. What is the total gross revenue earned by YOU in connection with 

the Continental Basketball Association from June 28, 2009 to the present.  

Interrogatory No. 13. What is the total amount of money you spent from June 28, 2009 

to the present that is related to the Continental Basketball Association?  

Interrogatory No. 14. IDENTIFY the winner of the CBA World Hoops Photo/Video 

contest. 

October 19, 2016  Respectfully submitted 

By:_/Larry Zerner_____ 

Larry Zerner 

Law Office of Larry Zerner 

1801 Century Park East, Ste. 2400 

Los Angeles, CA 90067 

Phone: 310-773-3623 

Email: Larry@ZernerLaw.com 

Attorney for Petitioner. 

Exhibit B
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CERTIFICATE OF SERVICE 

I hereby certify that a true and complete copy of the foregoing  

 

PETITIONER’S SPECIAL INTERROGATORIES TO DEMPERIO SPORTS & 

ENTERTAINMENT 

 

has been served on Applicant by mailing said copy on October 19, 2016, via First Class 

Mail, postage prepaid, to: 

 

WENDY PETERSON 

NOT JUST PATENTS LLC 

PO BOX 18716 

MINNEAPOLIS, MN 55418 

 

And by emailing a copy to WSP@NJPLS.com 
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1

Larry Zerner

From: info@demperiosports.com
Sent: Friday, December 16, 2016 1:10 PM
To: Larry Zerner
Subject: Re: CBA Trademark/Motion to Compel

1) I stated as fact I would seek sanctions against you if you did not agree to modify your filing. This was not a 
threat nor is my complaint frivolous as we both know I never stated I did or did not receive the documents in 
question. That is something you fabricated thus leaving yourself open for sanctions. Ignorant or not I will let the 
TTAB figure out if you made a willfully false statement or not in filing your opposition. 
 
2) 37 CFR § 2.120(a)(3) A party must make its initial disclosures prior to seeking discovery, absent 
modification of this requirement by a stipulation of the parties approved by the Board, or a motion granted by 
the Board, or by order of the Board. ... 
  
 
The TTAB has not approved of a stipulation allowing us to skip Initial Disclosures and I have never agreed to 
do so nor did I participate in a Discovery Conference. As such I will not submit to any discovery request, 
compelled or otherwise, until such a time as we agree to a new schedule that is approved by the TTAB. You 
knew the Discovery Conference was to take place before 8/29 and you stated you "weren't ready" and you also 
knew Initial Disclosures were due by 9/29 and took no action. I am not going to hold myself responsible for 
meeting your personal deadlines when you have continually thumbed your nose at the TTAB timeline and 
myself from a communication standpoint. 
 
3) I have not confirmed nor denied any aspect of this case with you. I am ignorant of the law you are ignorant of 
third grade reading comprehension standards.  
 
4) Please...feel free to attribute false statements to third parties in my name and test my ability to file a claim 
against you. 
 
 
 
 
 
Sent from Yahoo Mail for iPhone 

 

On Friday, December 16, 2016, 2:14 PM, Larry Zerner <Larry@Zernerlaw.com> wrote: 

Mr. Demperio.  
  
1)    I did not file a motion.  You filed a motion.  I filed an opposition to that 
motion.  If you don’t believe what I am saying is accurate, then ask your attorney 
what to do.  Don’t threaten me with frivolous claims of sanctions.  It doesn’t 
frighten me. It just makes you look ignorant.  
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2)    If you want to know what happened at the Discovery Conference, ask your 
attorney.  Your statement that certain things must happen prior to your being 
served with discovery requests is both legally and factually 
incorrect.  Furthermore, if you believed that you had a valid objection to the 
discovery requests than you had a duty under the rules to file objections.  You did 
not do so and therefore you have waived all objections to the discovery (not that 
you actually had any, but even if you did, that time has passed. However, I can tell 
you that a Discovery Conference did take place and that discovery responses were 
validly served.  
  
3)    Thank you for confirming that you did have knowledge of the discovery 
requests.  I will now proceed with my motion to compel responses with the 
assurance that you will not falsely claim that you were not aware of them.  
  
4)    I will reach out to whomever I want to.  Again, don’t threaten me with frivolous 
claims of “defamation proceedings.” You are just showing your ignorance of the 
law.  
  
Larry Zerner 
  
  
_________________________________________________ 

ZERNERLAW 
Copyright, Trademark, and Entertainment Law 
1801 Century Park East, Suite 2400 
Los Angeles, CA  90067 
Tel (310) 773-3623 
Fax (310 634-1256 
Url www.ZernerLaw.com 
  

 
The information contained in this email and its attachments is confidential and may be the subject of legal, professional or other privilege. It is intended only for the named addressees and may 
not be disclosed to anyone else without consent from ZernerLaw. If you are not the named addressee you must not use, disclose, distribute, copy, print or rely on the contents of this email and 
should destroy it immediately. Whilst ZernerLaw takes care to protect its systems from electronic virus attack or other harmful element, the firm gives no warranty that this email message 
(including any attachments to it) is free of any virus or other harmful matter and accepts no responsibility for any loss or damage resulting from the recipient receiving, opening or using it. If you 
need further information, please contact the originator of this message on (310) 773-3623. 
  
  
  
From: info@demperiosports.com [mailto:info@demperiosports.com]  
Sent: Friday, December 16, 2016 8:43 AM 
To: Larry Zerner <larry@zernerlaw.com> 
Subject: Fw: CBA Trademark/Motion to Compel 
  
Larry 
  
I received a message from Wendy Peterson stating that you had informed her I had not received 
Discovery Request documents. I have advised her to forward any future communication directly 
to me. I am also advising you to directly contact me on all matters regarding this case. Any 
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information you falsely present to her will be subject to defamation proceedings as she is a third 
party and no longer part of this action. 
  
Furthermore I was alerted to a motion you filed falsely claiming that I had no knowledge of 
Discovery Requests and that I am acting in bad faith having not moved ahead with a lawyer. I 
have never communicated that I did or did not receive Discovery Request documents. I have 
consistently communicated that we have not completed a DISCOVERY CONFERENCE (8/29) 
OR INITIAL DISCLOSURES (9/28) which legally must take place before you can issue 
Discovery Request documents. Secondly my motion for extension was to find a lawyer after the 
holidays or decide to continue pro se which was strongly discouraged. Reread the motion. 
  
I am demanding that you rescind your motion by the end of today as you are willfully misleading 
the TTAB. On Monday December 19th, 2016 I will file sanctions against you in this action for 
stating as fact that I claimed I have not received Discovery Requests and that you apparently 
have knowledge of my search or lack thereof for a new lawyer. This was a frivolous filing done 
completely in bad faith. I have no issue with you objecting to the motion to suspend on 
appropriate grounds but you should not fabricate information in order to achieve your desired 
result. 
  
Please indicate by the end of today if you will be correcting your motion so that I can begin work 
on a Motion for Sanctions if needed. 
  
Thank you 
  
Derek Demperio 
  
  
  
On Sunday, December 11, 2016 7:30 PM, "info@demperiosports.com" <info@demperiosports.com> wrote: 
  

Larry 
  
On November 17th I submitted to you the following correspondence.... 
  
"One of the issues with Wendy was that I was not made aware of where the case stood and her 
communication was erratic. Please disclose to me the date the Discovery Conference took 
place if at all. If the Discovery Conference did take place I would need you to disclose in detail 
what was discussed or agreed to. I was never charged for the Discovery Conference and thus I 
must assume it did not take place as agreed when I hired Wendy. Under that assumption I am 
unable to respond to any documents that may or may not have been sent to me." 
  
Your failure to respond to the above signified to me that you have yet to participate in the 
mandated Discovery Conference. In fact when contacted in good faith near the deadline you 
indicated you "were not ready". Without the Discovery Conference we have not agreed on Initial 
Disclosures which are legally required before filing any Discovery requests. You have missed 
this deadline as well. In accordance with paperwork I filed and your lack of attention in 
contacting me regarding the above I am now out of town and unable to properly set a new 
schedule with the TTAB, one you hopefully will be able to follow, until January 3rd at the 
earliest. Should you file your motion to compel I will argue the above points. 
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Merry Christmas 
  
Derek Demperio  
  

  

On Friday, December 9, 2016 5:11 PM, Larry Zerner <Larry@Zernerlaw.com> wrote: 
  

Derek,  
  
On October 19, 2016, I served Special Interrogatories and Requests for Production on your 
attorney Wendy Peterson.  Responses were due to this discovery no later than November 21, 
2016.  To date, I have not received any responses.  I am currently preparing a motion to compel 
responses to the interrogatories and request for production.  However, before filing the motion, I 
am required to make a good faith effort to resolve this dispute.  Accordingly, I will give you until 
December 14, 2016 to serve verified responses to the discovery requests without objection.  I am 
enclosing copies of these requests to this email.  If I do not have responses by that date, I will file 
a motion to compel responses with the Trademark Trial and Appeal Board.   
  
Thank you for prompt attention to this matter.  
  
Larry Zerner 
  
  
  
_________________________________________________ 

ZERNERLAW 
Copyright, Trademark, and Entertainment Law 
1801 Century Park East, Suite 2400 
Los Angeles, CA  90067 
Tel (310) 773-3623 
Fax (310 634-1256 
Url www.ZernerLaw.com 
  

 
The information contained in this email and its attachments is confidential and may be the subject of legal, professional or other privilege. It is intended only for the named addressees and may 
not be disclosed to anyone else without consent from ZernerLaw. If you are not the named addressee you must not use, disclose, distribute, copy, print or rely on the contents of this email and 
should destroy it immediately. Whilst ZernerLaw takes care to protect its systems from electronic virus attack or other harmful element, the firm gives no warranty that this email message 
(including any attachments to it) is free of any virus or other harmful matter and accepts no responsibility for any loss or damage resulting from the recipient receiving, opening or using it. If you 
need further information, please contact the originator of this message on (310) 773-3623. 
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