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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

UPTIME INSTITUTE, LLC

:
:
:
:
:
:
:
:
:

Petitioner,
v.
SWITCH, LTD.
Registrant.

Cancellation Nos. 92,062,895 and
92,062,912 (consolidated)

PETITIONER’S MOTION FOR SANCTIONS AND PROTECTIVE ORDER
PREVENTING DISCLOSURE OF PETITIONER’S CONFIDENTIAL INFORMATION

Petitioner Uptime Institute, LLC (“Uptime”) hereby moves for sanctions and for a
protective order to prevent public disclosure of confidential information by Registrant Switch,
Ltd. (“Switch”), pursuant to Trademark Trial and Appeal Board Manual of Procedure (“TBMP”)
§412.01(a) and 37 CFR §2.120(g). This Motion is accompanied by the attached Declaration of
Fritz Schweitzer III, Esq. (“Schweitzer Decl.”).
Specifically, Uptime seeks the Board’s assistance in protecting information contained in
transcripts of depositions of Uptime’s witnesses, which has been designated as “Confidential.”
Uptime’s designations are proper and timely, and Switch is obligated to honor such designations
under the Protective Order. Switch has stated that it intends to disregard such designations.

I. RELEVANT BACKGROUND
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The Protective Order in the present case provides a 45-day period after receipt of a
deposition transcript to designate protected information (Designation Period). Specifically, the
Protective Order states:
The transcript of any deposition and all exhibits or attachments shall be considered
protected for 45 days following the date of service of the transcript by the party that
took the deposition. During that 45 day period, either party may designate the
portions of the transcript, and any specific exhibits or attachments, that are to be
treated as protected, by electing the appropriate designations from [among
Confidential, Highly Confidential and Trade Secret/Commercially Sensitive].
(8 TTABVUE Sec. 8).
The Protective Order also provides a 45-day period for parties to challenge designations of
protected information (Challenge Period). The Protective Order states:
If the parties or their attorneys disagree as to whether certain information should be
protected, they are obligated to negotiate in good faith regarding the designation by the
disclosing party. If the parties are unable to resolve their differences within forty-five
days (45), the party challenging the designation may make a motion before the Board
seeking a determination of the status of the information.
(8 TTABVUE Sec. 15) (emphasis added).
Switch conducted the following four (4) depositions of Uptime’s witnesses in this case:




Corporate deposition of Uptime on November 10, 2017 (Julian Kudritzki, as Fed. R.
Civ. P. 30(b)(6) designee);

Personal deposition of Julian Kudritzki (former Chief Operations Officer of an

affiliate of Uptime) on November 10, 2017;


Personal deposition of Martin McCarthy (Chief Executive Officer of Uptime) on
November 13, 2017; and



Personal deposition of Pitt Turner (contractor of Uptime) on November 14, 2017.

(Schweitzer Decl. ¶¶ 3-5).
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At the conclusion of each of the four depositions, the parties’ counsel agreed to treat the
entire deposition transcripts as “Confidential,” immediately and at least through the 45-day
Designation Period. (Schweitzer Decl. ¶¶ 3-5, Ex. A and B).
Uptime’s counsel received the first of the original deposition transcripts from the court
reporting service on November 27, 2017 (for Mr. McCarthy), and subsequently received the
others on November 28, 2017 (Mr. Turner), and December 1, 2017 (Mr. Kudritzki and Uptime).
(Schweitzer Decl. ¶¶ 6-8, Exs. C-E).
On January 11, 2018 and within the 45-day Designation Period for all depositions,
Uptime sent correspondence to Switch, confirming the designation of the four deposition
transcripts and all related exhibits as “Confidential” in accordance with the Protective Order.
(Schweitzer Decl. ¶ 9, Ex. F).
On January 25, 2018, Switch responded, summarily disregarding the designations and
alleging that the designations are improper, untimely and made in bad faith. (Schweitzer Decl. ¶
10, Ex. G). Switch’s correspondence did not explain the basis for its objections, aside from
making conclusory statements, such as “procedure [in the Protective Order] was not followed,”
“in some cases the 45 days had already passed when we received your correspondence,” and
“virtually all, if not all, [designated] information …’may not be designated as subject to any
form of protection’.” (Id.)
Uptime promptly responded on January 31, 2018, explaining its position as to why the
designations were timely and proper, and asking for a meet and confer on the issue. (Schweitzer
Decl. ¶ 11, Ex. H). Counsel for the parties participated in a telephonic meet and confer on the
issue on February 8, 2018. (Schweitzer Decl. ¶ 12). During the meet and confer, Switch’s
counsel again stated that they intended to disregard the designations but was unable or unwilling
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to explain the basis for its position that the designations are untimely and improper. (Id.) Further
Switch indicated that it – as the challenger – did not intend to file a motion challenging the
designations (as is required by the Protective Order) and that Uptime would need to do so. (Id.).
In an effort to resolve the issue, Uptime agreed to further review the deposition transcripts and to
provide revised designations. (Schweitzer Decl. Ex. I). However, Switch stated that it would
disregard any such revised designations and considers the transcripts as being non-protected.
(Id.)
On February 27, 2018 (and well within the 45-day Challenge Period following Switch’s
first letter of January 25, 2018), Uptime provided revised designations of the four deposition
transcripts. The revised designations specify information in the transcripts that is designated as
Confidential, by page and line number. (Schweitzer Decl. ¶ 14, Exs. J and K). Uptime requested
that Switch provide any objections to the revised designations in writing, explaining the basis for
any such objections, as provided in the Protective Order. (Id.). Uptime also indicated that it intended
to file a motion for a protective order in the event that Switch continued to disregard the
designations. (Id.) On March 9, 2018, Switch’s counsel responded, again summarily stating that
Uptime’s revised designations are “in violation of the protective order” and will be disregarded
by Switch. (Schweitzer Decl. ¶ 15, Ex. L). Counsel for the parties again met and conferred on this
issue on March 16, 2018, but were unable to reach an agreement. (Schweitzer Decl. ¶ 16). In
correspondence dated March 26, 2018, Switch again summarily rejected Uptime’s designations.
(Schweitzer Decl. ¶ 17, Ex. M)
In March 2018, Uptime was prepared to file the present motion; however, at that time, the
parties engaged in settlement discussions and, on April 26, 2018, counsel for Switch indicated that
Switch would not publicly disclose the designated confidential information during the settlement
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discussions. Relying on that representation, Uptime deferred filing the present motion for a
protective order. (Schweitzer Decl. ¶ 18)
The parties extended the trial dates to facilitate the settlement discussions; however, the
parties did not reach an agreement during the extended period, and Switch was unwilling to
consent to a further extension. Therefore, the case has now proceeded to trial and, although
settlement discussions are continuing, their further extension is not assured.

Accordingly,

Petitioner Uptime is requesting a protective order to prevent Switch from disclosing Petitioner’s
confidential information. (Schweitzer Decl. ¶ 19).
As the above facts show, prior to filing the present motion, Uptime made multiple
attempts to resolve this issue with Switch. However, Switch’s indication that it intends to
disregard the designations – and possibly publicly disclose confidential information – has left
Uptime with no choice other than to seek the Board’s assistance in resolving this issue and
protecting Uptime’s sensitive confidential information.
II. ARGUMENT
A. Uptime Has Timely And Properly Designated Its Information as
Confidential Under the Protective Order
Switch asserts that Uptime’s designations of the deposition transcripts are untimely.
(Schweitzer Decl. ¶¶ 10 and 15, Exs. G and L). However, Uptime first designated the deposition
transcripts as “Confidential” at the depositions, without an objection from Switch. (Schweitzer Decl.
¶¶ 3-5, Ex. A and B). Further, Uptime confirmed the designations in writing to Switch on January
11, 2018, which is plainly within the 45-day Designation Period after the earliest transcript
receipt date of November 27, 2017. (Schweitzer Decl. ¶¶ 6-9). Therefore, Switch’s argument that
the January 11, 2018 designations were untimely is unfounded.

-5-

Any argument that Uptime’s revised designation of the transcripts is untimely is similarly
unfounded. As set forth above, the Protective Order outlines a procedure and time period that
the parties must follow if there is a dispute or challenge regarding designation of certain
information.

In accordance with that procedure, Switch, as the challenging party, had an

obligation to negotiate in good faith regarding the designations, and if no agreement could be
reached, Switch had an obligation to file a motion with the Board seeking a determination of the
status of the information designated by the disclosing party. (8 TTABVUE Sec. 15). Switch did not
follow this procedure and instead summarily disregarded the designations, alleging that the
designations are improper, untimely and made in bad faith, but unable or unwilling to explain the
basis for Switch’s position.
Uptime, on the other hand, made a good faith effort to resolve this issue with Switch.
Uptime promptly reviewed the transcripts and provided revised designations well within the 45day Challenge Period. Therefore, Uptime’s designations (original and revised) are timely and
cannot be summarily disregarded by Switch.
Switch also alleges that Uptime did not follow the procedure provided in the Protective
Order for designating deposition transcripts, but again fails to explain what aspect of the
procedure was not followed. (Schweitzer Decl. ¶¶ 10 and 15, Exs. G and L). The designation of
the transcripts and exhibits as “Confidential” is one of the categories explicitly provided in the
Protective Order. (8 TTABVUE Sec. 1(A)). This is precisely the procedure that was followed by
Uptime in this case.
Further, Switch has failed to explain why it believes that the deposition testimony in
question should not be designated as confidential, aside from making a conclusory statements
that “virtually all, if not all, information learned during the deposition falls within … categories”
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of information that is not protectable under the Protective Order, and “…the information
[Uptime] is seeking to protected is not confidential but rather simply damaging to your case”.
(Schweitzer Decl. ¶¶ 10, 15 and 17, Exs. G, L and M). Such blanket statements are not good faith
negotiations required under the Protective Order. As described below in Section B, the information
that Uptime seeks to protect falls squarely within the categories of information that the Protective
Order and the Board rules are intended to protect.

Therefore, Uptime’s confidentiality

designations of the deposition transcripts are timely and properly made under the Protective
Order, and Switch should be required to honor them.
B. The Protective Order and Board Rules Provide Protection for Uptime’s
Confidential Information
The Protective Order defines “confidential” information as “material to be shielded by
the Board from public access.” (8 TTABVUE Sec. 1(A)).

TBMP 412.01(a) defines

“confidential” information as “information that the producing party or their counsel has
determined, in good faith, contains, reflects, or reveals non-public, confidential, proprietary or
commercial information that is not readily ascertainable through proper means by the public or
the receiving party…” See TBMP 412.01(a) (emphasis added).
The information that Uptime seeks to protect falls squarely within the definition of
“confidential” information under the Board’s rules. The portions of the depositions transcripts that
Uptime has designated as “confidential” relate to (a) information protected by confidentiality
obligations to third parties, (b) Uptime’s internal business, marketing and enforcement strategies, (c)
confidential licensing and other agreements, (d) Uptime’s confidential business and financial
information, (e) non-public discussions between Uptime employees and third parties, (f) discussion
of

substance

of

documents

produced

by
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Uptime

under

“Confidential”

or

“Trade

Secret/Commercially Sensitive” designation1, (g) sensitive personal information, and (h) information
otherwise not available to the public. Such information clearly falls within the definition of
“confidential” information that the Protective Order and the Board rules are intended to protect.
Thus, Switch should be ordered to honor Uptime’s revised designations and to not publically
disclose Uptime’s confidential information.
C. Any Possible Prejudice to Switch is Outweighed by Harm to Uptime
Public disclosure of the confidential information will cause serious irreparable harm to
Uptime and third parties, which far outweighs any potential prejudice to Switch.
The designated information includes confidential business and financial information and
Uptime’s internal business, marketing and enforcement strategies. A release of such sensitive
information to the public, which will likely include Uptime’s direct industry competitors, will cause
harm to Uptime’s competitive and financial position. In fact, public information obtained in this
proceeding has revealed that Switch is guiding the formation of a direct competitor of Uptime.
(Schweitzer Decl. ¶ 19) Thus, allowing Switch to publically disclose Uptime’s sensitive business
and financial information and strategies will cause competitive harm to Uptime. Furthermore, public
release of information protected by Uptime’s confidentiality obligations to third parties will
potentially harm the third parties and expose Uptime to liability to such third parties.
Switch will not be prejudiced by maintaining the designated information confidential.
First, Switch has access to the confidential information. The Protective Order provides that
parties and their attorneys shall have access to information designated as confidential.

(8

TTABVUE Sec. 3). Second, Switch can use the confidential information in this proceeding.
The Protective Order provides a procedure for Switch to be able to use the confidential
1

Uptime notes that Switch has not objected to any designations of documents produced by Uptime in this
proceeding, including the designations of documents discussed during the four depositions.
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information to support of Switch’s defenses in this proceeding, e.g. by filing such information
under seal. (8 TTABVUE Secs. 12-13).
Thus, there is no prejudice to Switch in preventing public disclosure of Uptime’s
confidential information and any possible prejudice is far outweighed by serious harm to Uptime
and third parties if such information is disclosed. Therefore, good cause exists for granting
Uptime’s motion for protective order.
D. Switch Should be Sanctioned For Disregarding the Protective Order and For
Any Disclosure of Confidential Information
Switch has repeatedly indicated that it is disregarding Uptime’s designations and
considers the transcripts as being non-protected. (Schweitzer Decl. ¶¶ 10, 12, and 15, Exs. G and
L). Under the Protective Order, Switch is obligated to negotiate in good faith and, if an
agreement is not reached, it is the obligation of the challenging party, namely Switch, to file a
motion to challenge designations. (8 TTABVUE Sec. 15) Furthermore, Switch is obligated to
honor the designations until such time that the Board rules on a motion challenging the
designations.
The Protective Order states in Section 11 that:
The recipient of any protected information disclosed in accordance with the terms of this
order is obligated to maintain the confidentiality of the information and shall exercise
reasonable care in handling, storing, using or disseminating the information.
(8 TTABVUE Sec. 11).

Switch’s refusal to negotiate in good faith and to challenge the

designation in the prescribed manner is in violation of the Protective Order. Further, any
disclosure of confidential information by Switch is and would be in violation of the Protective
Order.
The Board has broad authority in granting sanctions for failure to comply with orders.
TMBP 527.03. TBMP 527.01(a) states in relevant part:
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“If a party fails to …comply with an order of the Trademark Trial and Appeal Board
relating to disclosure or discovery, including a protective order, the Board may make any
appropriate order, including those provided in Rule 37(b)(2) of the Federal Rules of Civil
Procedure, except that the Board will not hold any person in contempt or award expenses
to any party. The Board may impose against a party any of the sanctions provided in Rule
37(b)(2) in the event that said party or any attorney, agent, or designated witness of that
party fails to comply with a protective order made pursuant to Rule 26(c) of the Federal
Rules of Civil Procedure” (emphasis added).
See also 37 CFR § 2.120(h). Rule 37(b)(2) lists the following relevant sanctions:
(i) directing that the matters embraced in the order or other designated facts be taken as
established for purposes of the action, as the prevailing party claims;
(ii) prohibiting the disobedient party from supporting or opposing designated claims or
defenses, or from introducing designated matters in evidence;
(iii) striking pleadings in whole or in part;
(iv) staying further proceedings until the order is obeyed;
(v) dismissing the action or proceeding in whole or in part; or
(vi) rendering a default judgment against the disobedient.
Sanctions against Switch are warranted in this case because Switch has failed to comply
with the Protective Order by refusing to negotiate in good faith and by disregarding the
challenge procedure provided in the Protective Order.

Also, any public disclosure of

confidential information by Switch would be an additional violation of the Protective Order.
Therefore, Uptime respectfully requests that the Board issue a Protective Order
including:
(a) a ruling that Switch is obligated to honor the revised designations of Uptime served
on February 27, 2018 (Schweitzer Decl. ¶, Exs. J and K), without challenge,
(b) in the event Switch has publicly disclosed, or does publicly disclose, information
designated by Uptime as “Confidential,” a ruling in Uptime’s favor in this proceeding cancelling
Switch’s U.S. Trademark Registration No. 4,867,486 for TIER 5 and U.S. Trademark
Registration No. 4,104,346 for TIER “ELITE”, and
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(c) such other and further sanctions or remedies as warranted.
III. CONCLUSION
For the foregoing reasons, Uptime respectfully requests that the Board grant its motion
for protective order preventing Switch from disclosing Uptime’s confidential information.
Further, Uptime respectfully asks the Board to order sanctions against Switch, as specified
above.

Respectfully submitted,

April 25, 2019

/FRITZ L. SCHWEITZER III/
__________________________
Fritz L. Schweitzer III
Tatyana Voloshchuk
St. Onge Steward Johnston & Reens LLC
986 Bedford Street
Stamford, CT 06905
litigation@ssjr.com
fschweitzer3@ssjr.com
tvoloshchuk@ssjr.com
ATTORNEYS FOR PETITIONER
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CERTIFICATE OF SERVICE
This is to certify that on this date, a true copy of the foregoing PETITIONER’S MOTION
FOR SANCTIONS AND PROTECTIVE ORDER PREVENTING DISCLOSURE OF
PETITIONER’S CONDIFENTIAL INFORMATION was served by electronic mail on counsel for
Registrant as follows:

Bryce K. Earl, Esq.
James D. Boyle, Esq.
Holley Driggs Walch Fine Wray Puzey & Thompson
400 South Fourth Street, Suite 300
Las Vegas, Nevada 89101
jboyle@nevadafirm.com
bearl@nevadafirm.com
sstory@nevadafirm.com
tip@nevadafirm.com
rhoban@nevadafirm.com
Anne-Marie Birk, Esq.
Sam Castor, Esq.
SWITCH, LTD.
713 5 South Decatur Boulevard
Las Vegas, Nevada 89118
abirk@switch.com
sam@switch.com
ip@switch.com

April 25, 2019
Date:

/s/ Erika S. Delaneau________________
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

UPTIME INSTITUTE, LLC
Petitioner,
v.
SWITCH, LTD.
Registrant.

:
:
:
:
:
:
:
:
:

Cancellation Nos. 92,062,895 and
92,062,912 (consolidated)

DECLARATION OF FRITZ SCHWEITZER III IN SUPPORT OF
PETITIONER’S MOTION FOR SANCTIONS AND PROTECTIVE ORDER
PREVENTING DISCLOSURE OF PETITIONER’S CONFIDENTIAL INFORMATION
I, FRITZ SCHWEITZER III, Esq. declare as follows:
1.

I am an attorney at the law firm of St. Onge Steward Johnston & Reens, LLC

(“St. Onge”) and represent Petitioner, Uptime Institute, LLC (“Uptime”) in the captioned matter.
I am familiar with the facts stated herein and, if called to testify, would competently testify
thereto.
2.

I submit this declaration in connection with Uptime’s Motion for Sanctions and

Protective Order Preventing Disclosure of Uptime’s Confidential Information.
3.

I attended and represent the deponents in the corporate deposition of Uptime

(Julian Kudritzki as Fed. R. Civ. P. 30(b)(6) designee) and the personal deposition of Julian

Kudritzki, former Chief Operations Officer of an affiliate of Uptime, on November 10, 2017. At
the conclusion of the depositions, counsel agreed to treat the deposition transcripts as
“Confidential” immediately and at least for 45 days from the transcript receipt date, as provided
for by the Protective Order.

4.

I attended and represent the deponent in the personal deposition of Martin

McCarthy, Chief Executive Officer of Uptime, on November 13, 2017. At the conclusion of the
deposition, counsel agreed to treat the deposition transcript as “Confidential” immediately and at
least for 45 days from the transcript receipt date, as provided for by the Protective Order. A true
and correct copy of the relevant portion of the transcript of the deposition of Mr. McCarthy
(Page 168) evidencing such agreement is attached hereto as Exhibit A.
5.

I attended and represent the deponent in the personal deposition of Pitt Turner, a

contractor of Uptime, on November 14, 2017. At the conclusion of the deposition, counsel
agreed to treat the deposition transcript as “Confidential” immediately and at least for 45 days
from the transcript receipt date, as provided for by the Protective Order. A true and correct copy
of the relevant portion of the transcript of the deposition of Mr. Turner (Page 58) evidencing
such agreement is attached hereto as Exhibit B.
6.

On November 27, 2017, I received the original transcript from the deposition of

Mr. McCarthy from TSG Reporting. A true and correct copy of the correspondence from Loren
Beas of TSG Reporting to me dated November 27, 2017, enclosing the original transcript, is
attached hereto as Exhibit C.
7.

On November 28, 2017, I received the original transcript from the deposition of

Mr. Turner from TSG Reporting. A true and correct copy of the correspondence from Andrew
Casali of TSG Reporting to me dated November 28, 2017, enclosing the original transcript, is
attached hereto as Exhibit D.
8.

On December 1, 2017, I received the original transcripts from the depositions of

Uptime and Mr. Kudritzki from Veritext Legal Solutions. A true and correct copy of the
correspondence from Veritext Legal Solutions to me dated December 1, 2017, enclosing the
original transcripts, is attached hereto as Exhibit E.
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9.

On January 11, 2018, I sent correspondence to Switch’s counsel stating that,

pursuant to section 8 of the Protective Order, Uptime designates the entirety of deposition
transcripts and all related exhibits of Uptime, Mr. Kudritzki, Mr. McCarthy, and Mr. Turner as
“Confidential.” A true and correct copy of January 11, 2018 correspondence from me to James
Boyle is attached hereto as Exhibit F.
10.

On January 25, 2018, Switch’s counsel responded stating that Uptime’s

designations are improper, untimely and made in bad faith, and thus, Switch is disregarding the
entirety of Uptime’s designations. A true and correct copy of January 25, 2018 correspondence
from Anne-Marie Birk to me is attached hereto as Exhibit G.
11.

I responded to Switch’s counsel on January 31, 2018, explaining Uptime’s

position as to why the designations were proper, reiterating that it is Switch’s obligation to honor
the designations pursuant to the Protective Order and asking for a meet and confer on the issue.
A true and correct copy of January 31, 2018 correspondence from me to Ms. Birk is attached
hereto as Exhibit H.
12.

Counsel for the parties participated in a telephonic meet and confer on February

8, 2018 to discuss Uptime’s confidentiality designations, but were unable to reach an agreement
on the issue. During the meet and confer, Switch’s counsel was unable or unwilling to explain
the basis for Switch’s position that Uptime’s designations are untimely and improper, and
maintained that Switch is disregarding the designations in their entirety and considers the
deposition transcripts unprotected. Further Switch indicated that it – as the challenger – did not
intend to file a motion challenging the designations and that Uptime would need to do so.
13.

On February 11, 2018, I sent another correspondence to Switch’s counsel,

summarizing the substance of the meet and confer and indicating that Uptime is willing to
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provide revised deposition designations. A true and correct copy of February 11, 2018
correspondence from me to Anne-Marie Birk is attached hereto as Exhibit I.
14.

Uptime provided its revised deposition designations to Switch on February 27,

2018. A true and correct copy of February 27, 2018 letter from me to Anne-Marie Birk regarding
the same is attached hereto as Exhibit J, and a true and correct copy of Uptime’s revised
designation of deposition transcripts is attached hereto as Exhibit K. Uptime also indicated that it
intended to file a motion for a protective order in the event that Switch continued to disregard the
designations.
15.

On March 9, 2018, Switch’s counsel sent me another letter stating that Switch is

disregarding both Uptime’s original and revised designations. A true and correct copy of March
9, 2018 correspondence from Anne-Marie Birk to me is attached hereto as Exhibit L.
16.

Counsel for the parties again met and conferred telephonically on this issue on

March 16, 2018, but were unable to reach an agreement.
17.

On March 26, 2018, Switch’s counsel sent another letter, which again summarily

disregarded Uptime’s designations.

A redacted true and correct copy of March 26, 2018

correspondence from Anne-Marie Birk to me is attached hereto as Exhibit M.
18.

In March 2018, Uptime was prepared to file the present motion; however, at that

time, the parties engaged in settlement discussions and, on April 26, 2018, counsel for Switch
indicated that Switch would not publicly disclose the designated confidential information during
the settlement discussions. Relying on that representation, Uptime deferred filing of the present
motion for a protective order.
19.

The parties extended the trial dates to facilitate the settlement discussions;

however, the parties did not reach an agreement during the extended period and Switch was
unwilling to consent to a further extension. Therefore, the case has now proceeded to trial and,
-4-

although settlement discussions are continuing, their further extension is not assured.
Accordingly,

Petitioner Uptime is requesting a protective order to prevent Switch from

disclosing Petitioner’s confidential information.
20.

Public information indicates that Switch is guiding the formation of a direct

competitor of Uptime.

I declare under penalty of perjury that the foregoing is true and correct.
/FRITZ L. SCHWEITZER III/
April 25, 2019

_______________________

fschweitzer3@ssjr.com
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CERTIFICATE OF SERVICE
This is to certify that on this date, a true copy of the foregoing DECLARATION OF FRITZ
SCHWEITZER III IN SUPPORT OF PETITIONER’S MOTION FOR SANCTIONS AND
PROTECTIVE ORDER PREVENTING DISCLOSURE OF UPTIME’S CONFIDENTIAL
INFORMATION was served by electronic mail on counsel for Registrant as follows:

Bryce K. Earl, Esq.
James D. Boyle, Esq.
Holley Driggs Walch Fine Wray Puzey & Thompson
400 South Fourth Street, Suite 300
Las Vegas, Nevada 89101
jboyle@nevadafirm.com
bearl@nevadafirm.com
sstory@nevadafirm.com
tip@nevadafirm.com
rhoban@nevadafirm.com
Anne-Marie Birk, Esq.
Sam Castor, Esq.
SWITCH, LTD.
713 5 South Decatur Boulevard
Las Vegas, Nevada 89118
abirk@switch.com
sam@switch.com
ip@switch.com

April 25, 2019
Date:

/s/Erika S. Delaneau____________
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Exhibit A

Page 168
1

MARTIN MCCARTHY - CONFIDENTIAL

2

Mr. McCarthy.

3

MR. SCHWEITZER:

4

Well, we do disagree with

Okay.

5

that, and we consider the

6

deposition closed.

7

One other piece of

8

housekeeping is that you made some

9

requests for production in this

10

deposition and the prior

11

depositions and I'd just request,

12

can you put those in writing for

13

us?

14

MS. BIRK:

15

MR. SCHWEITZER:

16

Lastly, we -- would you agree

Yes, we can.
Thank you.

17

to mark this transcript the same

18

way that we marked the previous

19

transcripts?

20
21

MS. BIRK:

Yes.

Pursuant to

the protective order?

22

MR. SCHWEITZER:

23

MS. BIRK:

24

(Whereupon Testimony Concluded

25

Yes.

Yep.

at 3:01 p.m.)
TSG Reporting - Worldwide

877-702-9580

Exhibit B

Page 58
1
2

W. PITT TURNER, III - CONFIDENTIAL
MR. SCHWEITZER:

And could you

3

please mark this transcript

4

"confidential" in the same manner

5

that you worked the transcript for

6

Martin McCarthy yesterday, please.

7

MS. BIRK:

And that was

8

exactly the way we did it with

9

Julian Kudritzki, correct?

10

MR. SCHWEITZER:

11

MS. BIRK:

12

We are good with that.

13

(Whereupon Testimony Concluded

14

Correct.

Okay.

at 10:39 a.m.)

15
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17
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24
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January 11, 2018
VI A EMAI L jboyle@nevadafirm.com; tip@nevadafirm.com
James D. Boyle
Holley Driggs Walch Fine Wray Puzey Thompson
400 S. 4th Street, Suite 300
Las Vegas NV 89101
Re:

SSJR File 06085-N0039A
Uptime I nstitute, LLC v. Switch, Ltd. (Pet. to Cancel TI ER 5 and TI ER “ELI TE” )

Dear Mr. Boyle:
We write regarding the depositions of Uptime I nstitute, LLC and Julian Kudritzki, Martin
McCarthy, and Pitt Turner taken on November 10, 13, and 14, respectively.
Pursuant to section 8 of the Stipulated Protective Order, Uptime designates the entirety of
these transcripts and all related exhibits as Confidential.
Best regards,

Fritz L. Schweitzer I I I
fschweitzer3@ssjr.com

FLS:jlw
c:
Counsel of Record
TSG Reporting Worldwide

Exhibit G

Exhibit H

January 31, 2018
VI A EMAI L
Anne-Marie Birk, Esq.
Associate General Counsel
Switch, Ltd.
7135 S Decatur Blvd
Las Vegas, NV 89118

Re:

Uptime I nstitute, LLC v. Switch, Ltd. (Pet. to Cancel TI ER 5 and TI ER “ELI TE” )
Designation of Deposition Transcripts
SSJR File 06085-N0039A

Dear Anne-Marie:
We received your letter, dated January 25, 2018, regarding the designation of deposition
transcripts and exhibits of Uptime I nstitute, LLC, Julian Kudritzki, Martin McCarthy, and Pitt
Turner as “Confidential,” in our letter of January 11, 2018.
The designations in our letter were timely and in accordance with the procedure provided
in the Protective Order. Therefore, Switch is obligated to honor the designations, as
required by paragraph 11 of the Protective Order. Any deviation from those designations
would be a clear violation of the Protective Order and would subject Switch to sanctions.
Paragraph 15 of the Protective Order requires that the parties negotiate in good faith
regarding designations and provides a 45 day period to resolve disputes. Therefore your
unilateral and wholesale disregard of our designations is improper. We are willing to
discuss the designations in our call scheduled for Thursday, February 8, 2018.
I n your letter you assert that the designations were untimely. However, our letter was
sent on January 11, 2018, which is within the 45-day period after the earliest transcript
receipt date of November 27, 2017, as provided in the Protective Order. Therefore, we do
not understand your argument with respect to the timing of the designations.
You also assert that we did not follow the procedure provided in the Protective Order for
designating deposition transcripts. However, you do not specify what aspect of the
procedure was not followed.
The designation of the transcripts and exhibits as
“Confidential” is one of the categories provided in the Protective Order. Further, that was

Anne-Marie Birk, Esq.
January 31, 2018
Page 2
the designation that Switch agreed to immediately after the depositions were taken.
Therefore, we do not understand your position.
Further, your letter does not specify why you believe that the deposition testimony in
question should not be designated as confidential, aside from making a conclusory
statement that “virtually all, if not all, information learned during the deposition falls within
… categories” of information that is not protectable under the Protective Order. We
request that Switch explain which portions of the transcripts it believes are improperly
designated and why.
Please confirm that pending a discussion regarding the designations, Switch will honor the
designations in our letter.

Best regards,

Fritz L. Schweitzer I I I
fschweitzer3@ssjr.com

FLS:jlw
c:
Counsel of Record

Exhibit I

February 11, 2018

VI A EMAI L

Anne-Marie Birk, Esq.
Associate General Counsel
Switch, Ltd.
7135 S Decatur Blvd
Las Vegas, NV 89118

Re:

Uptime I nstitute, LLC v. Switch, Ltd. (Pet. to Cancel TI ER 5 and TI ER “ELI TE” )
Designation of Deposition Transcripts
SSJR File 06085-N0039A

Dear Anne-Marie:
This letter is to follow up on our letter of January 31, 2018 and our call on February 8,
2018 regarding our confidentiality designations of the deposition transcripts and exhibits of
Uptime I nstitute, LLC, Julian Kudritzki, Martin McCarthy, and Pitt Turner.
As stated during the call, we are willing to provide revised designations, under the
procedure provided in the Protective Order in this case. However, you indicated that
Switch would disregard any revised designations and considers the transcripts as being
non-protected. Your position is contrary to the Protective Order which requires the parties
to negotiate in good faith and provides a 45-day period of time for doing so. Switch is
obligated under the Protective Order and Board rules to maintain the transcripts as
confidential until this issue is resolved.
During the call you were unable or unwilling to explain why you believe our letter of
January 11, 2018 regarding the designations was untimely. You were also unable or
unwilling to explain whether or why Switch has a compelling and immediate need to use
the transcripts. As you know, you had previously agreed to treat the depositions as
“Confidential” under the Protective Order (immediately after the depositions), and the
present proceeding is currently suspended. Therefore, there can be no compelling need
for Switch to summarily disregard our designations.
I f, after receiving the revised designations, you believe certain designations should be
modified, you may raise the issue with us, as provided in the Protective Order. Under the

Anne-Marie Birk, Esq.
February 11, 2018
Page 2
Protective Order is it Switch’s obligation to file a motion if the parties cannot come to an
agreement on this issue. However, we reserve the right to file a motion for a protective
order and sanctions if necessary.

Best regards,

Fritz L. Schweitzer I I I
fschweitzer3@ssjr.com

FLS:jlw
c:
Counsel of Record

Exhibit J

February 27, 2018
VI A EMAI L ONLY
Anne-Marie Birk, Esq.
Associate General Counsel
Switch, Ltd.
7135 S Decatur Blvd
Las Vegas, NV 89118
Re:

Uptime I nstitute, LLC v. Switch, Ltd. (Pet. to Cancel TI ER 5 and TI ER “ELI TE” )
Designation of Deposition Transcripts
SSJR File 06085-N0039A

Dear Anne-Marie:
We write further to our letters of January 31, 2018 and February 11, 2018 regarding our
confidentiality designations of the deposition transcripts and exhibits of Uptime I nstitute,
LLC, Julian Kudritzki, Martin McCarthy, and Pitt Turner.
Attached are revised confidentiality designations of the deposition transcripts of Uptime
and Messrs. Kudritzki, McCarthy and Turner, indicating which testimony is being
designated as confidential by page and line. Confidentiality designations of the deposition
exhibits remain as originally marked when the documents were produced to Switch.
Please note that Exhibit 4 to Uptime’s deposition appears to have the confidentiality
designation and bates number cut off on the first page. We request that this page be
treated as “Highly Confidential” consistent with the designation of the original document
UI 002452-UI 002458, as it was produced to Switch on November 3, 2017.
We request that you let us know by March 9, 2018 whether Switch has any objections to
the revised designations, and if it does, we request that you explain in writing the basis of
any such objections, as provided in the Protective Order.
We once again reiterate that Switch is obligated under the Protective Order and Board
rules to maintain the transcripts as confidential until the confidentiality dispute is resolved.
I f Switch continues to disregard Uptime’s designations in violation of the Protective Order,
we intend to file a motion with the Board for a protective order and sanctions.

Anne-Marie Birk, Esq.
February 27, 2018
Page 2
Best regards,

Fritz L. Schweitzer I I I
fschweitzer3@ssjr.com

FLS:TV
Enclosure
c:

Counsel of Record

Exhibit K

Revised Confidentiality Designations of Deposition Transcripts of
Uptime I nstitute, Julian Kudritzki, Martin McCarthy, and Pitt Turner
The following portions of the deposition transcripts are being designated as
“Confidential” pursuant to the Protective Order:
Pitt Turner
P12, L16
P44, L4 – P49, L25
P54, L2 - P55, L18
P57, L11-18
Martin McCarthy
P16, L7-11
P26, L19 – P29, L13
P44, L19-L25
P46, L17 – P50, L15
P58, L10-L16
P65, L11-14
P71, L6 – P72, L16
P72, L17 – P73, L13
P74, L18 – P75, L16
P77, L12 – P78, L3
P 96, L10 – P97, L21
P97, L23 – P98, L25
P99, L18 – P101, L25
P111, L10-11
P114, L5 – P132, L17
P134, L15 - P136, L3
P137, L9 – P141, L8
P142, L22 – P144, L13
P144, L15 – P146, L12
P152, L2 – P153, L9
P158, L21-24
P159, L24 – P161, L22 t
P167, L4-L11
Julian Kudritzki (Personal)
P9, L21 – P10, L8
P17, L2 – P19, L15
P20, L2-L8
P22, L4 - P26, L2
P26, L3 – P30, L14
P55, L20 – P57, L2

P60, L19-L23
Uptime I nstitute (30(b)(6))
P14, L13
P24, L3-4
P40, L15 – P42, L1
P56, L17 – P73, L6
P77, L5-11
P78, L4 & L10-11
P79, L13-24
P81, L11-15
P88, L23 – P89, L3
P97, L25 – P99, L11
P109, L12 – P110, L17
P115, L1 – P116, L6
P118, L12 – P123, L1
P129, L17 – P131, L6
P135, L10 – P137, L11
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