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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

In the matter of Registration No.: 4858208 

Registration Date: November 24, 2015 

Trademark: MEALSPEC 

 

 

CHRISTIAN L. RISHEL 

 Petitioner, 

 vs. 

DAVE HUSLELTON 

 Registrant. 

        

             

 

        Cancellation No.:  92062852 

 

 

 

  

 

 

MOTION TO SUSPEND PROCEEDING IN VIEW OF PENDING CIVIL 

               ACTION PURSUANT TO TRADEMARK RULE 2.117(a)          

 

Pursuant to the rules of the Trademark Trial and Appeal Board, Registrant David 

Huselton, by and through its attorneys Wright Law Group, PLLC, hereby moves for suspension 

of these proceedings pursuant to Trademark Rule 2.117(a), 37 C.F.R. § 2.117(a). 

I.  BACKGROUND FACTS 

 On April 21, 2015, Registrant filed a complaint in Circuit Court of the Fourth Judicial 

District, in and for Clay County Florida (the “Complaint”), alleging, inter alia, Breach of 

Fiduciary Duty (the “Civil Action”). The Complaint names Christian Rishel, the Petitioner in this 

Cancellation Proceeding, as a defendant. In support of this Motion to Suspend, Registrant 

submits herewith a copy of the Complaint filed in the Civil Action (see Exhibit A). 
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 In response to the Complaint, Petitioner Rishel filed an Answer and Counterclaim alleging, 

inter alia, trademark infringement, prior ownership and use of the MEALSPEC trademark, 

common law rights and prior trademark registration of the MEALSPEC trademark in the State of 

Florida. Petitioner also requested relief in the form of declaratory judgment and an injunction 

against Registrant Huselton to prevent Registrant Huselton from using the MEALSPEC 

trademark. Finally, Petitioner Rishel requested lost profits, attorney’s fees and costs of the civil 

action.  In support of this Motion to Suspend, Registrant submits herewith a copy of the Answer 

and Counterclaim filed in the Civil Action by the attorneys for Petitioner (see Exhibit B). 

II. ARGUMENT 

 In his Petition for Cancellation, Petitioner Rishel alleges, inter alia: independent creation 

and ownership of the MEALSPEC trademark; Petitioner Rishel’s previous failed attempts to 

oppose registration of the MEALSPEC trademark by Registrant Huselton; prior creation and 

ownership of the MEALSPEC trademark; prior trademark registration of the MEALSPEC 

trademark in the State of Florida; and non-correctable errors in the application for registration 

naming Registrant Huselton as the owner of the MEALSPEC mark sufficient to render the 

MEALSPEC registration invalid. 

 As set forth above, the pending Civil Action involves substantially the same parties and 

substantially the same issues that are involved in this TTAB proceeding; namely whether 

Petitioner Rishel has been harmed by Registrant Huselton’s registration and use of the 

MEALSPEC trademark and whether any alleged right owned by Petitioner Rishel provides a 

legitimate basis to support a finding of infringement, prior ownership, and alternative ownership 

sufficient to warrant cancellation of the MEALSPEC trademark. The determination of these 

issues by the Court will likely be dispositive of the issues in this Cancellation Proceeding. 

 Further, proceedings brought before the TTAB are generally limited to issues surrounding 

registration and, therefore, cannot address the other types of relief available in Court as requested 

by Registrant in the Answer and Counterclaim. See, e.g., Goya Foods Inc. v. Tropicana Products 

Inc., 846 F.2d 848, 6 USPQ2d 1950, 1954 (2d Cir. 1988) (doctrine of primary jurisdiction might 

be applicable if a court action involved only the issue of registrability, but would not be 

applicable where court action concerns infringement where the interest in prompt adjudication 

far outweighs the value of having the views of the USPTO). 
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 The practice of suspending TTAB proceedings pending the outcome of ongoing court 

litigation is common and is motivated at least in part by a desire to conserve judicial and agency 

resources. Additionally, the Board will often suspend proceedings in an Opposition Proceeding 

or a Cancellation Proceeding if the final determination of the ongoing court proceeding may have 

a bearing on the issues before the TTAB. (See Trademark Trial and Appeal Board Manual of 

Procedure, §510.02(a). 

 

III. CONCLUSION 

 Accordingly, Registrant respectfully requests that the Board suspend the current 

proceedings pending determination of the civil action pursuant to Trademark Rule 2.117(a), 37 

C.F.R. § 2.117(a). Whopper-Burger, Inc. v. Burger King Corp., 171 U.S.P.Q. 805, 807 (T.T.A.B. 

1971) (suspending Cancellation proceeding in light of pending litigation because “the outcome 

of the civil action will have a direct bearing on the question of the rights of the parties herein and 

may in fact completely resolve all the issues.”). 

 

       Respectfully submitted,  

WRIGHT LAW GROUP, PLLC 

 

Date: January 2, 2016    _______________________________ 

Mark F. Wright      

 Attorneys for Registrant  

      1959 South Power Road, Suite 103-376 

      Mesa, Arizona 85206 

      (480) 270-4926 (v) 

mwright@wrightlawgroup.com 
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CERTIFICATE OF ELECTRONIC FILING AND SERVICE BY MAIL 

 

 

The undersigned hereby certifies that the this Motion to Suspend Proceedings in View of 

Pending Civil Action Pursuant to Trademark Rule 2.117(a) is being electronically filed with the 

Trademark Trial and Appeal Board, U.S. Patent and Trademark Office on this 2nd day of 

January, 2016. The undersigned further certifies that a true and correct copy of the foregoing has 

been served by mailing a copy to Petitioner’s counsel of record at the address shown below via 

U.S. Mail, postage prepaid, on the 2nd day of January, 2016. 

 

 

PAULA BRILLSON PHILLIPS 

ATTORNEYS FOR PETITIONER 

PHILLIPS & PFAU, LLP 

817 BROADWAY, 10
TH

 FLOOR 

NEW YORK, NEW YORK 10003 

 

 

________________________________________ 

Mark F. Wright 

Wright Law Group, PLLC 

Attorneys for Registrant 
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